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A     (V 

MOORE  agt.  LIVINGSTON  and  wife. 

;A  and  B  were  men  of  intelligence,  education  and  wealth,  and  fast,  mutual  and  con- 
fiding friends.  A  became  involved,  and  very  much  feared,  by  the  pressure  of 
some  of  his  creditors,  that  his  valuable  real  estate  (worth  some  $11 ,000)  would 
be  sacrificed.  On  consultation  with  B,  it  was  agreed  that  B  should,  through  a 
third  person,  a  stranger  to  A,  but  a  friend  of  B,  purchase  A's  property  for  B's 
wife's  sister,  a  single  lady  of  wealth.  The  conveyances  were  made,  the  con- 
sideration $10,650,  ostensibly  paid  by  B,  for  his  wife's  sister,  to  the  third  per- 
son for  A,  and  the  conveyances  delivered,  and  the  first  conveyance  (from  A)  im- 
mediately recorded  ;  but  the  deed  from  the  third  person  to  B's  wife's  sister  was 
not  recorded  for  more  than  two  years  afterwards.  B  took  possession  of  the 
premises,  received  the  rents  for  years  thereafter,  and,  during  the  time,  made 
improvements  at  an  expense  of  many  thousand  dollars,  by  or  on  behalf  of  his 
wife's  sister,  who  subsequently  became  the  wife  of  B 

A  having  succeeded,  in  a  great  measure,  in  averting  the  storm  of  litigation 
which  he  apprehended  from  his  creditors,  by  assurances  to  them  in  different 
forms  that  said  conveyance  made  by  him  was  bona  fide  and  in  good  faith, 
subsequently  requested  a  reconveyance  of  the  property  from  B's  wife's  sister, 
the  grantee ;  which  reconveyance  appeared  to  have  been  executed  and  de- 
livered to  A,  and  remained  in  his  possession  some  eight  months,  when,  by 
some  unexplained  circumstance,  it  came  into  the  possession  of  B,  where  it  was 
last  seen.  A  difficulty  arises  between  B  and  his  wife  and  A,  and  A  brings  his 
action  against  them  to  recover  back  or  be  restored  to  this  reconveyance. 

Held,  that  by  the  pleadings,  and  the  testimony  upon  the  trial  of  the  cause,  it  was 
established  beyond  doubt  that  A  and  B  were  the  only  real  parties  to  the  trans- 
action respecting  the  conveyances  from  A  to  the  third  person,  and  from  the 
latter  to  B's  wife's  sister ;  that  no  money,  in  truth,  was  paid  as  a  consideration 
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of  the  purchase,  and  that  the  property  was,  in  effect,  placed  under  B's  control, 
and  as  a  mere  cover.  It  was  a  gratuitous  secret  trust  for  the  benefit  of  A. 

If  the  case  rested  here,  whatever  might  be  its  moral  merits,  or  its  merits  tested 
by  the  code  of  honor  among  men,  in  law,  it  would  admit  of  but  one  result. 
No  man,  creating  a  secret  trust  to  defraud  the  law,  can  call  upon  the  law  to 
relieve  him  from  the  consequences  of  such  misplaced  confidence.  His  act  is  a 
misdemeanor — not  in  himself  only,  but  in  every  person  being  a  party  or  privy 
to  the  conveyance,  or  knowing  of  it,  who  shall  willingly  put  the  same  in  use, 
as  having  been  made  in  good  faith.  Yet,  as  between  the  parties,  the  convey- 
ance is  valid ;  and  the  title  vests  in  the  person  named  as  alienee,  subject  only 
to  the  rights  of  creditors  at  the  time;  and  as  against  them  it  is  void.  The 
fraudulent  grantor  is  estopped  by  /its  own  act. 

It  appeared,  however,  from  the  weight  of  testimony,  that  a  deed  of  reconveyance 
to  A  was  actually  executed  by  B's  wife's  sister  previous  to  her  marriage,  and 
delivered  ;  that,  as  a  muniment  of  title,  it  lawfully  became  and  was  A's  prop- 
erty; that  B  subsequently,  in  some  way  unexplained,  repossessed  himself  of 
the  instrument,  and  wrongfully  withholds  it.  Therefore,  held,  that  A  is  en- 
titled, lawfully  as  well  as  justly,  to  a  decree  for  its  restitution,  and  for  an  ac- 
count of  the  rents  and  profits. 

As  between  A  and  B,  there  was  an  implied  promise,  and  a  high  moral  and  hon- 
orary obligation  on  the  part  of  B  to  give  such  reconveyance.  It  was  not  for 
B  to  vindicate  the  law.  By  his  own  showing,  although  particeps  criminis, 
he  was  the  friend  of  A.  He  had  paid  nothing,  and  was  to  pay  nothing  for  the 
property.  It  was  a  mere  naked  trust — fraudulent  as  against  the  policy  of  the 
law,  but  binding  in  "  friendship"  as  between  persons  equally  guilty.  The  law 
was  violated,  but  B  violated  it  as  much  and  as  knowingly  as  A.  He  should 
not,  therefore,  in  a  case  of  any  doubt,  be  permitted  to  profit  by  the  wrong. 

The  dignity  of  the  law,  in  a  doubtful  case,  will  be  better  satisfied  by  restoring 
the  property  to  its  real,  if  not  its  technical  owner,  than  bestowing  it  as  a  re- 
ward for  what  cannot  but  be  regarded  as  gross  private  treachery,  unqualified 
by  any  pretence,  even  of  disinterested  public  service. 

New-York  Special  Term,  March,  1857. 

MOTION  by  plaintiff,  after  trial  by  the  court,  for  judgment  or 
decree,  restoring  to  him  a  reconveyance  of  real  estate,  &c. 

FRANCIS  G.  YOUNG  &  JAMES  T.  BRADY,  for  plaintiff". 
M.  PORTER  &  CHARLES  O'CoNOR,  for  defendants. 

ROOSEVELT,  Justice.  In  examining  this  case,  I  have  felt 
myself  compelled,  by  the  evidence,  to  regard  it  as  a  contro- 
versy between  Livingston  and  Moore  exclusively.  The  suc- 
cessive wives  of  the  former,  whose  names  have  been  introduced 
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into  the  transaction,  appear,  for  reasons  which  I  shall  hereafter 
explain,  to  be,  and  to  have  been  throughout,  merely  nominal 
parties. 

The  suit,  in  its  consequences,  involves  the  title  of  a  valuable 
property  in  Broadway  and  Cortlandt  streets,  which,  it  is  con- 
ceded, at  one  time  belonged  to  the  plaintiff,  Dr.  Moore,  but 
wThich  (having  put  it  out  of  his  hands  to  defeat  the  claims  of 
creditors)  he  cannot,  in  law,  recover  back,  unless  by  showing 
some  exceptional  circumstances,  exempting  him  from  the  appli- 
cation of  the  rule,  that  no  man  defying  the  law  can  invoke  the 
law  to  aid  or  to  extricate  him.  The  plaintiff  accordingly  sets 
up  a  reconveyance,  once  in  his  hands,  and  nowr  in  the  defend- 
ants, and  has  sought  to  prove  its  execution  and  delivery,  which 
the  answer  denies.  And  the  question  is — the  main  and  only 
ultimate  question  to  be  determined — was  the  alleged  deed  of  re- 
conveyance ever  executed?  or,  in  other  words,  was  there  at 
any  time  such  an  instrument,  or  any  instrument  of  like  import, 
in  existence,  executed  by  the  defendants,  or  either  of  them,  to 
the  plaintiff,  the  possession  of  which  the  defendants  have  ob- 
tained and  wrongfully  withhold? 

Moore,  in  his  complaint,  which  was  put  in  under  oath,  not 
only  alleges  the  execution  and  delivery  of  the  instrument,  and 
his  actual  though  temporary  possession  of  it,  but  specifies  min- 
utely its  character,  contents  and  attending  circumstances. 

It  was  dated,  he  says,  on  or  about  the  1st  September,  1845; 
the  grantor's  name  was  Eliza  Blackwell,  then  the  sister-in-law, 
now  the  second  wife  of  the  defendant  Livingston ;  the  grantee 
was  himself,  Michael  Price  Moore,  the  then  friend,  now  antago- 
nist of  Livingston  ;  the  consideration  was  $11,000;  the  prem- 
ises one  undivided  half  of  lots  Nos.  104  Broadway  and  52  Cort- 
landt-street,  giving  the  dimensions  of  each ;  the  date  of  the  ac- 
knowledgment on  or  about  the  1st  September,  1845,  and  the 
name  of  the  commissioner,  Dayton  Hobart. 

These  averments,  as  already  observed,  are  not  made  on  mere 
information  and  belief:  1'or  the  plaintiff,  in  addition,  alleges 
that  the  conveyance,  after  its  due  execution  and  acknowledg- 
ment, was  "  delivered  by  the  defendant  Eliza  Blackwell  to  the 
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plaintiff,"  and  remained  in  his  possession  for  a  period  of  "  up- 
wards of  eight  months."  Nor  is  this  all ;  "  the  consideration," 
which,  it  will  be  recollected,  was  the  very  considerable  sum  of 
eleven  thousand  dollars,  was,  he  alleges,  "duly  settled  and  ad- 
justed between  them,  previous  to  such  delivery." 

Here,  then,  are  the  plaintiff's  own  acts,  and  of  course,  if  true, 
"  his  own  knowledge."  It  was  he  that  paid  the  considera- 
tion, and  he  that  "  received  and  accepted "  the  deed ;  and  it 
was  he  that  had  possession  of  it  for  eight  months  and  upwards. 
Is  this  positive  oath,  then,  of  the  plaintiff — for"  being  contro- 
verted as  a  pleading  by  the  sworn  answer  of  the  defendant,  it 
is  by  law  no  evidence  of  itself — sustained  by  the  proof. 

Whatever  may  be  the  absolute  justice  of  the  plaintiff's  claims, 
(and  they  certainly,  as  will  presently  be  seen,  are  not  without 
support  in  the  evidence,)  one  striking  omission  on  his  part  can- 
not fail  to  excite  surprise.  Although  a  whole  week  was  con- 
sumed in  the  trial,  and  every  opportunity  afforded  for  the  full- 
est possible  developement  of  the  truth,  not  a  particle  of  evi- 
dence was  offered  to  substantiate  the  alleged  payment  of  the 
eleven  thousand  dollars,  the  payment  of  which  to  Miss  Black- 
well  is  said  to  have  been  acknowledged  by  her,  and  to  have 
been  the  consideration  for  which  she  "  sold  and  conveyed  "  the 
property  in  dispute  to  the  plaintiff.  On  the  contrary,  the  whole 
tendency  of  the  plaintiff's  efforts,  on  the  trial,  was  to  overthrow, 
and  not  to  substantiate,  this  allegation  of  his  complaint;  and  to 
show,  in  the  language  of  his  own  letter,  that  as  the  defendant 
"  received  "  the  property  from  him  "  without  consideration," 
she  should  "return  it"  to  him  in  like  manner,  when  requested; 
and  that  to  do  otherwise  would  be  nothing  less  than  an  act  of 
"high-handed  villany,"  the  very  "thought"  of  which,  unless 
under  a  "  delusion  "  practiced  by  her  then  brother-in-law,  now 
husband,  Livingston,  she  could  not,  "for  one  moment,"  en- 
tertain. 

Can  a  party,  with  due  regard  to  the  solemnity  of  an  oath,  be 
permitted,  in  a  court  of  justice,  thus  to  shift  his  ground?  Can 
he,  without  explanation,  whatever  may  be  the  actual  truth,  be 
heard  to  say,  that  his  own  sworn  statements  were  deliberately 


NEW-YORK  PRACTICE  REPORTS.  5 

Moore  agt.  Livingston  and  wife. 

false,  and  on  such  falsity  place  his  demand  for  judicial  relief? 
I  make  these  remarks  with  much  reluctance ;  and  regret  that  I 
shall  have  occasion  to  repeat  them  in  other  parts  of  the  extra- 
ordinary history  which  I  am  called  upon  to  review. 

Before  the  adoption  of  the  new  Code,  the  present  suit  would 
have  been  denominated  a  bill  in  equity — one  of  whose  funda- 
mental rules  was,  and  still  is,  that  a  suitor,  coming  for  relief, 
must  come  with  clean  hands.  Does  the  plaintiff  present  him- 
self in  that  attitude  ? 

He  asks  the  court  not  only  to  disbelieve  his  sworn  statements 
in  this  suit,  but  (to  preserve  consistency  in  his  new  position) 
goes  still  further,  and,  in  effect,  demands  that  other  sworn 
statements,  made  by  him  in  another  proceeding,  before  another 
officer,  less  than  two  weeks  after  the  occurrence,  and  while  the 
attending  circumstances  were  of  course  fresh  in  his  memory, 
should  also  be  assumed  to  have  been — for  there  would  seem  to 
be  no  other  alternative — direct,  deliberate  perjury. 

His  new  position  on  the  trial — new  as  contradistinguished 
from  the  written  complaint  filed  by  him  about  five  years  ago, 
when  this  suit  was  commenced — is,  that  Miss  Blackwell  held 
the  property  in  question  not  as  an  ordinary  owner,  from  whom 
a  purchase  might  naturally  be  made,  but  under  a  secret  trust 
for  his  benefit,  to  protect  him  against  inequitable  creditors.  He 
accordingly  introduces  a  letter  written,  he  says,  by  himself  to 
her,  on  the  8th  of  October,  1851,  the  first  line  of  which  is  in 
these  words : — 

"  I  write  to  request  that  you  will  return  to  me " — gra- 
tuitously, of  course,  he  means — "  my  property,  for  which  you 
never  paid  one  dollar." 

And  yet,  on  the  29th  of  November,  1844,  only  eighteen  days 
after  the  execution  of  the  instrument,  by  which  he  had  put  the 
property  out  of  his  hands,  he  had  sworn,  in  substance,  that  the 
transaction  was,  in  all  respects  bonafide;  that  it  was  absolute, 
and  without  any  secret  trust  or  understanding;  and  that  the 
whole  consideration,  $11,000,  the  full  value  of  the  property, 
was  actually  paid.  Here,  then,  we  have,  in  effect,  not  only 
the  implied  averment  in  his  complaint  before  this  court,  but  the 
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express  averment  in  his  deposition  before  the  surrogate,  that  he 
had  made  a  real  and  not  a  mere  sham  transfer;  that  he  had  re- 
ceived a  full  and  fair  equivalent ;  and  that  the  unsworn  pretence 
to  the  contrary,  set  up  in  his  letter,  was  entirely  destitute  of 
truth.  In  other  words,  we  are  called  upon,  at  one  and  the  same 
time,  to  believe  that  the  original  transaction  was  sham,  and  that 
it  was  real ;  that  it  was  bonafide,  and  that  it  was  fraudulent; 
that  the  alleged  consideration  money  was  paid  and  that  it  was 
not  paid. 

Nor  does  the  difficulty  stop  with  these  averments :  acts  were 
done.  Mr.  Elias  G.  Drake,  a  stranger  at  the  time  to  Dr.  Moore, 
although  a  friend  of  Livingston's,  was  called  in.  The  transfer 
to  Miss  Blackwell  was  made  through  him.  He  testifies  that 
the  alleged  payment  to  Moore  of  the  $10,650  actually  was 
made  ;  that  Livingston,  on  behalf  of  the  Blackwell  family,  fur- 
nished the  means  ;  that  they  consisted  of  checks  and  bank  notes, 
which  were  handed  over  to  Moore  on  the  delivery  of  the  papers; 
that  Moore,  Livingston,  Drake  and  Rogers,  ihe  legal  adviser, 
who  prepared  the  papers,  were  all  present ;  and  what,  if  the 
affair  was  all  unreal,  seems  still  more  extraordinary,  that  the 
rents  were  received,  and  were  permitted  quietly  to  be  received, 
for  years  from  that  time  forward,  and  new  buildings,  at  an  ex- 
pense of  many  thousand  dollars  to  be  erected,  by  or  on  behalf 
of  the  Blackwell  family. 

All  these  acts,  however  minute,  numerous,  circumstantial  and 
long  continued  as  they  are  proved  to  have  been,  it  is  suggested 
were  mere  acting — the  fruits  of  a  fertile  imagination  and  inven- 
tive genius — a  skilful  exercise  of  a  kind  of  dramatic  talent  in 
combining  a  series  of  unreal  elements  to  produce  a  real  decep- 
tion. Livingston  and  Moore,  the  chief  performers,  it  is  said, 
perfectly  understood  the  plot,  and  each  other.  It  was  the 
creditors  of  Moore — the  hard-hearted  creditors,  "  without  any 
equitable  basis  " — who  alone  were  to  be,  and  were  deceived — 
and  that  rightfully.  They  were  to  be  told,  and  to  be  made  to 
believe — and  the  evidence  shows  (so  perfect  was  the  illusion) 
they  actually  did  believe — that  the  performance  was  real; 
"  thatj"  (to  use  the  language  of  Moore's  affidavit,)  "  there  was 
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no  understanding — not  the  least ;"  and  that  it  would  be  a  use- 
less effort,  in  a  case  attended  and  followed  by  so  many  indica- 
tions of  a  genuine  transaction,  to  attempt  to  impeach  its  bona 
fides.  Willett  did ;  he  filed  what  was  then  called  a  creditor's 
bill ;  but,  upon  learning  "  the  facts,"  he  soon  repented  of  what 
he  had  done,  and  discontinued. 

There  is  a  vague  impression,  nevertheless,  it  must  be  con- 
ceded, resulting  from  the  whole  evidence,  and  from  several  very 
significant  omissions  of  evidence,  that  the  transfer  made  by 
Moore,  so  far  as  he  and  Livingston  were  concerned,  may  have 
been  a  mere  disguise.  Why  was  the  deed  from  Moore  to  Drake, 
who,  as  he  swears,  had  no  interest  in  the  matter,  immediately 
recorded,  while  that  from  Drake  to  Livingston's  nominee,  the 
real  purchaser,  if  any  existed,  was  kept  from  the  public  eye, 
unrecorded,  for  more  than  two  years? 

Perhaps  it  may.be  said — and  that  is  the  only  explanation — 
that  Livingston  being  known  as  the  intimate  of  Moore,  a  deed 
to  him,  or  a  known  member  of  his  family,  from  Moore,  might 
have  excited  suspicion  in  the  minds  of  jealous  creditors.  But 
how  are  we  to  explain  the  entire  omission  to  prove,  or  even 
attempt  to  prove,  the  sources  of  the  consideration  money.  Ten 
thousand  six  hundred  and  fifty  dollars  in  one  sum  is  no  incon- 
siderable amount.  Whence  was  it  derived?  On  what  bank 
were  the  checks  drawn?  Five  hundred  dollars  of  the  amount, 
a  very  small  proportion  of  the  whole,  was  no  doubt  paid  in 
Livingston's  check;  but  even  that,  there  is  good  reason  to  be- 
lieve, although  not  exactly  technical  proof,  was  drawn  on  a 
deposit  of  Moore's. check  upon  another  bank.  But  as  to  the 
remaining  ten  thousand,  it  is  involved  in  total  darkness.  Miss 
Blackwell,  whose -name  no  doubt  was  merely  used,  kept  no 
bank  account ;  and  Livingston's  bank  account  shows  no  traces 
of  any  such  sum,  either  in  distinct  and  separate  items,  or  in  one 
amount.  It  does  show,  however,  and  it  is  a  significant  circum- 
stance, that  his  balance  at  the  time  was  only  one  thousand  dollars, 
which  was  afterwards  rapidly  diminished,  but  never  increased ; 
and  that  he  was  in  the  regular  habit  of  making  his  payments, 
however  small,  by  checks,  in  several  instances  of  a  denomina- 
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tion  as  low  as  ten  dollars.  How  is  it  possible,  then,  or  rather, 
how  is  it  at  all  probable,  that  the  ten  thousand  dollar  check,  or 
checks,  of  which  Mr.  Drake  speaks,  and  which  he  was  made  to 
believe  in,  were  other  than  mere  shams,  handed,  first  with  due 
formality,  by  Livingston  to  Moore,  in  the  presence  of  witnesses, 
and  then  returned,  without  ceremony,  by  Moore  to  Livingston, 
as  soon  as  the  witnesses  had  retired?  The  cross-examination 
of  Livingston,  as  a  witness  for  the  prosecution  on  the  late  crim- 
inal trial,  could  it  be  received  as  evidence  to  affect  the  interests 
of  his  now  wife,  would  go  far  to  strengthen  the  suspicions  re- 
sulting from  the  entries  in  his  bank  account.  That  examina- 
tion, however,  although  evidence  against  him,  is  by  law  no  evi- 
dence against  her.  It  may  (as  it  undoubtedly  has  done)  pro- 
duce impressions  more  or  less  unfavorable,  and  of  greater  or 
less  intensity  :  but  they  are  impressions  which,  as  this  case  pre- 
sents itself,  cannot  be  judicially  acted  on,  unless  it  be  first  es- 
tablished that  he,  and  not  his  now  wife,  is  the  real  party  in 
interest — a  conclusion  to  which,  as  it  seems  to  me,  the  evidence 
irresistibly  tends. 

Livingston,  it  will  be  recollected,  married  successively  two 
sisters;  the  first  named  Justina,  who  died  on  the  llth  of  Sep- 
tember, 1851,  and  the  second  named  Eliza,  with  whom  he  in- 
termarried two  years  after  the  commencement  of  this  suit. 
Their  property,  which  consisted  of  their  shares  of  their  parents' 
estate,  amounting  each  to  from  fifteen  to  twenty  thousand  dol- 
lars, remained  still  in  common,  and  was  managed  by  an  agent, 
Mr.  Stephen  C.  Williams. 

Miss  Blackwell  kept  no  bank  account  herself.  Investments, 
therefore,  of  any  consequence,  especially  an  investment  of  up- 
wards of  $10,500  in  a  single  purchase,  on  her  behalf,  would 
naturally,  and  I  may  almost  say,  inevitably,  show  themselves 
in  the  agent's  accounts.  As  Mr.  Williams,  although  he  might 
have  been,  has  not  been  examined,  I  must  infer  that  his  testi- 
mony, if  given,  would  have  proved  no  such  payment.  And  no 
other  source  of  supply  being  suggested,  the  conclusion  must  be 
that  none  existed,  and  consequently  that  no  such  payment,  out 
of  any  funds  of  hers,  was  made  :  a  conclusion  which  is  fortified 
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by  the  written  order  addressed  by  the  first  Mrs.  Livingston  to 
Mr.  Drake,  in  which  she  speaks  of  this  property  as  "  the  real 
estate  you  purchased  in  trust  for  me,"  and  "which  now  stands 
in  your  name,"  and  requests  him  to  convey  it  to  her  "  sister, 
Eliza  B.  Blackwell." 

Should  it  be  suggested  that  this  order  is  not  evidence  against 
the  second  Mrs.  Livingston,  a  ready  answer  is  furnished  by  the 
memoiandum  at  the  foot  of  it,  signed  by  her,  in  her  then  maiden 
name,  in  which,  nine  days  after  the  date  of  the  order,  she  says, 
"  I  hereby  acknowledge  the  receipt  of  the  deed  for  the  above 
property," — a  deed,  too,  which,  when  produced,  it  is  found 
recites  a  consideration  of  "  one  dollar." 

It  thus  appears  by  the  testimony  of  Drake,  to  whom  Moore 
conveyed,  that  he  had  no  interest  in  the  purchase,  so  called ; 
and  from  the  acknowledgment  of  Miss  Blackwell,  to  whom 
Drake  conveyed,  that  she  had  none ;  and  from  the  assertion  of 
Livingston,  implied  by  his  handwriting  in  the  body  of  both  the 
order  and  receipt,  that  the  purchase,  if  ever  really  made,  was 
in  trust  for  his  first,  and  not  his  second  wife. 

Now,  as  there  is  no  pretence  that  the  first  Mrs.  Livingston 
paid  anything — not  even  the  formal  acknowledgment  of  one  dol- 
lar in  the  deed,  for  the  deed  was  not  to  her,  but  to  her  sister — 
it  seems  manifest  that  the  whole  transaction  was  an  affair  of 
Livingston  exclusively,  in  which  the  two  ladies  merely  permit- 
ted their  names  to  be  used,  in  the  full  confidence  that  all  was 
right. 

We  come  back,  then,  again  to  the  inquiry — Was  the  transac- 
tion, as  between  Moore  and  Livingston,  a  reality  or  a  sham'? 
Livingston's  bank  acccount,  in  connection  with  Drake's  testi- 
mony, standing  unexplained,  clearly  proves  that  the  checks 
used  on  the  occasion  were  mere  puppets,  in  a  show  got  up  to 
amuse  and  to  blind  the  creditors  of  Moore.  But  were  there 
any  doubt  on  this  point,  the  cross-examination  of  Livingston  in 
the  court  of  sessions,  and  which  (if,  as  has  been  demonstrated, 
he  be  the  real  party)  is  admissible  evidence,  must  be  perfectly 
conclusive.  In  that,  he  says,  the  transaction  on  the  part  of 
Moore  was  "  to  protect  himself  from  the  sacrifice  of  that  prop- 
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erty,  he,  Moore,  being  pressed  by  certain  parties  at  the  time, 
and  he,  Livingston,  being  prevailed  upon  by  motives  of  friend- 
ship, "  but  against  the  advice  of  the  moneyed  adviser  of  his 
sister-in-law,  at  that  time,  and  against  his  own  better  judgment 
and  feelings,  to  do  that  act  to  oblige  him."  "What  act?"  was 
the  natural  inquiry ;  to  which  he  responded,  "  To  purchase  that 
property."  " Did  you  buy  it ?"  "My  sister — (meaning  sister- 
in-law  at  that  time) — bought  it,  but  at  my  solicitation."  "You 
procured  her  to  become  the  purchaser?"  "I  did,  sir.  I  fur- 
nished Drake  with  the  money,  and  I  know  I  got  the  deed." 
"  Did  you  see  Mr.  Drake  ever  pay  a  cent  of  money  to  Dr. 
Moore?"  "Yes,  sir — (pause) — I  do  not  know  that  I  have. 
I  gave  Drake  the  money,  $10,650,  to  pay  for  the  property ;  the 
greater  part  in  cash ;  and  I  think  there  was  a  check  for  $500." 
"  Was  the  rest  paid  in  bank  notes?''  "  I  will  not  answer  such 
questions."  After  a  lengthened  sparring  between  the  witness 
and  the  adverse  counsel,  he  finally  answered — "  I  think  it  was, 
sir."  "Did  you  draw  it  from  a  bank?"  "A  part  of  it." 
"How  much?"  "I  cannot  recollect."  "Did  you  keep  a 
check-book  at  that  time  ?"  "  I  did."  "  Where  is  it  ?"  "  De- 
stroyed." "  Did  you  destroy  it?"  "  I  kept  a  marginal  check- 
book, and  after  it  was  used  it  was  destroyed."  "  When  did 
you  destroy  it?"  "  I  cannot  tell  you."  "  When  did  you  last 
see  it?"  "I  cannot  tell  you."  "  What  bank  did  you  draw 
that  money  from  ?"  "  I  did  not  draw  it  from  a  bank.  I  do 
not  recollect  whether  I  drew  it  myself  or  not."  "  What  bank 
did  it  come  out  of?"  "  I  got  part  of  the  money  from  a  gentle- 
man." "What  is  his  name?"  "His  name  is  Stephen  C. 
Williams.  Part  was  drawn  from  a  bank.  I  do  not  recollect 
exactly  about  it."  "Did  you  not  say  so  just  now?"  "I  be- 
lieve a  part  was;  but  I  am  not  sure."  "Do  you  mean  that 
you  drew  anything  besides  what  was  drawn  upon  the  $500 
check?"  "I  cannot  recollect;  but  I  think  I  did."  "How 
much  did  you  get  from  Stephen  C.  Williams?"  "I  do  not 
recollect.  The-  amounts  were  made  up.  Mr.  Williams  was 
the  agent  of  the  Blackwell  estate,  and  had  money  in  his  hands 
belonging  to  that  estate."  "  Was  any  part  of  it  (the  $10,- 
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650)  your  own  money?"  "Some  part  of  it  was."  "How 
much?"  "  I  cannot  tell  till  I  look  at  the  accounts."  "Who 
got  Mr.  Drake  to  lend  his  aid  in  the  matter?"  "  I  did." 

From  this  specimen  of  Livingston's  testimony,  taken  from  a 
larger  mass,  all  tending  to  the  same  result,  there  cannot  be  a 
doubt,  if  we  compare  it  with  the  proofs  and  omissions  on  the 
present  trial,  that  he  and  Moore  were  the  only  real  parties ; 
that  no  money,  in  truth,  was  paid  ;  and  that  the  property  was, 
in  effect,  placed  under  Livingston's  control,  and  as  a  mere 
cover. 

If  the  case  rested  here,  whatever  might  be  its  moral  merits, 
or  its  merits  tested  by  the  code  of  honor  among  men,  in  law  it 
would  admit  of  but  one  result.  No  man,  creating  a  secret  trust 
to  defraud  the  law,  can  call  upon  the  law  to  relieve  him  from 
the  consequences  of  such  misplaced  confidence.  His  act  is  a 
misdemeanor — a  misdemeanor  not  in  himself  only,  but  in  "  every 
person  being  a  party  to  the  conveyance,"  or  "  being  privy  to 
or  knowing  of  it,  who  shall  willingly  put  the  same  in  use  as 
having  been  made  in  good  faith."  (2  R.  S.  690.)  Yet  the 
conveyance,  as  between  the  parties,  is  valid  ;  and  the  title  vests 
in  the  person  named  as  alienee,  subject  only  to  the  rights  of 
creditors  at  the  time.  (1  R.  S.  728.)  It  is  void  as  against  the 
creditors  "  hindered,  delayed,  or  defrauded  " — and  as  against 
them  only.  (2  R.  S.  137.)  As  to  the  fraudulent  grantor,  he  is 
estopped  by  his  own  act. 

Sensible  of  this  difficulty,  the  plaintiff,  advised  no  doubt  by 
his  counsel,  does  not  venture  to  ask  the  court  to  order  a  recon- 
veyance to  be  executed  to  him,  but  simply  to  direct  that  a  re- 
conveyance, long  since  actually  executed  and  delivered,  the 
possession  of  which,  mysteriously  obtained,  is  fraudulently  with- 
held, may  be  restored  to  him.  In  other  words,  he  demands  res- 
titution of  a  title  deed  ;  which,  if  his  allegations  in  that  respect 
be  well  founded  in  fact,  legally  as  well  as  justly  belongs  to  him, 
and  was  in  his  lawful  possession  for  eight  months  and  upwards 
immediately  after  its  execution. 

The  question,  then,  is,  was  there  ever  any  such  instrument 
in  existence  ? 
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I  have  already  considered  the  probabilities  of  the  case  arising 
out  of  the  strong  presumption,  under  all  the  circumstances,  that 
nothing  was  paid  on  the  conveyance  from  Moore ;  that  it  was  a 
gratuitous  secret  trust  for  his  benefit,  and  that  a  gratuitous  recon- 
veyance, therefore,  "  as  between  friends,"  on  demand,  was  very 
likely  to  be  made.  Still  it  might  not  have  been.  And  the  direct 
proofs  of  its  alleged  execution,  it  must  be  admitted,  except  as 
confirmed  by  the  probabilities  already  adverted  to,  are  not  very 
strong.  There  is  no  allegation  of  any  subscribing  witness,  and 
no  probability  of  there  having  been  one.  But  although  the  law, 
in  conveyances  of  fee  simple  or  freehold  estates,  ordinarily  re- 
quires an  attestation,  it  makes  acknowledgment  to  a  proper 
officer,  duly  certified  by  him,  equivalent  to  a  witness.  (1  R.  S. 
738.)  And  in  this  case,  if  there  was  a  deed  there  certainly 
was  an  acknowledgment.  So  that  if  it  was  executed  at  all,  it 
was  executed  in  due  form.  But  the  commissioner,  although 
he  recollects  taking  one  acknowledgment  of  the  party  named, 
and  may,  as  he  says,  have  taken  more,  does  not,  after  the  lapse 
of  so  many  years,  remember  the  particular  one  in  question.  He 
may,  therefore,  have  taken  it ;  and  his  testimony  is  not  incon- 
sistent with  that  of  the  witnesses,  who  saw  a  paper  purporting 
to  be  the  deed  in  question  with  his  certificate  of  acknowledg- 
ment indorsed  upon  it.  But  unfortunately  only  one  of  those 
witnesses  was  acquainted  with  the  commissioner's  handwriting, 
and  he  very  slightly ;  and  his  scrutiny,  if  possible,  was  still 
slighter  than  his  knowledge.  The  document  was  assumed  at 
the  time  to  be  genuine,  and  was  not  examined  with  any  view 
to  that  issue.  Then,  as  to  another  witness  who  saw  the  deed, 
or  rather,  who  saw  a  paper  purporting  to  be  the  deed  ;  he  knew 
the  hand,  he  says,  of  the  party,  although  not  that  of  the  com- 
missioner. But  here  again  the  witness's  means  of  knowledge, 
admitting  him  to  speak  the  truth,  were  very  slender.  And  he, 
too,  when  the  paper  was  exhibited  to  him  by  his  brother,  Dr. 
Moore,  took  it  for  granted  that  all  was  right,  and  of  course  did 
not  scrutinize  the  signature.  Such  evidence  of  itself  would  not, 
it  is  obvious,  be  sufficient  to  divest  a  regular,  formal  paper  title, 
accompanied  and  followed  for  years  by  actual  possession  and 
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receipt  of  the  rents.  To  allow,  in  ordinary  cases,  such  an  effect 
to  such  evidence  would,  as  the  counsel  for  the  defendant  very 
properly  urged,  be  dangerous  in  the  extreme. 

But  this  is  not  an  ordinary  case.  As  between  Livingston 
and  Moore,  there  was,  I  have  shown,  an  implied  promise, 
and  a  high  moral  and  honorary  obligation,  to  give  such  recon- 
veyance. It  was  not  for  Livingston  to  vindicate  the  law.  By 
his  own  showing,  although  particeps  criminis^  he  was  "  the 
friend "  of  Moore.  He  had  paid  nothing,  and  was  to  pay 
nothing,  for  the  property.  It  was  a  mere  naked  trust — fraudu- 
lent, it  is  true,  as  against  the  policy  of  the  law,  but  certainly 
binding,  in  "  friendship,"  as  between  persons  equally  guilty. 
The  law  was  violated,  but  Livingston  violated  it  as  much  and 
as  knowingly  as  Moore.  He  should  not,  therefore,  in  a  case 
of  any  doubt,  be  permitted  to  profit  by  the  wrong.  The  law, 
under  the  circumstances,  does  not,  as  it  certainly  should  not, 
accept  his  aid  on  such  terms.  Its  dignity,  in  a  doubtful  case, 
will  be  better  satisfied  by  restoring  the  property  to  its  real,  if 
not  its  technical  owner,  than  by  bestowing  it  as  a  reward  for 
what  cannot  but  be  regarded  as  gross  private  treachery,  un- 
qualified by  any  pretence  even  of  disinterested  public  service. 
Whatever  may  have  been  Moore's  errors — and  they  can  in  no 
\vay  be  palliated,  except  under  the  suggestion  put  forth,  not  by 
his  adversary's  counsel,  of  a  partial  derangement,  both  moral 
qnd  mental — whatever,  I  say,  may  have  been  his  errors,  it  ill 
becomes  Livingston,  whose  sins  are  the  same,  without  the  same 
palliation,  to  set  them  up  as  a  barrier  to  the  administration  of 
justice  towards  his  late  friend  and  companion.  All  fair  minded 
men  must  admit  that  very  slight  evidence  should  be  accepted 
by  the  court  as  sufficient  to  remove  such  an  obstruction.  The 
substance  is  with  Moore  :  the  property  was  really  his.  Liv- 
ingston was  his  confidential  trustee,  bound  in  honor  to  reconvey 
it  to  him  whenever  requested.  He  paid  Moore  nothing  for  it, 
and  was  expected  to  pay  nothing.  We  may  well  presume, 
then,  in  favor  of  human  virtue,  that  in  a  moment  of  just  feeling 
he  did  execute,  or,  which  is  the  same  thing,  procure  to  be  exe- 
cuted, to  Moore,  the  promised  reconveyance,  which  one  of  the 
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witnesses  says  he,  on  a  certain  occasion,  saw  in  Moore's  hands, 
and  which,  as  Moore  swears,  was  afterwards,  where  it  must 
still  be  presumed  to  be,  in  Livingston's :  for  on  this  point 
Moore's  testimony  is  conclusive.  Although  a  party  to  the  suit, 
the  law,  so  far,  allowed  him  to  be  a  witness  in  his  own  favor; 
at  the  same  time  superadding,  however,  as  a  reasonable  qualifi- 
cation, that  if,  as  the  statute  expresses  it,  he  availed  himself  of 
the  privilege,  "  to  prove  by  his  own  oath  the  loss  of  the  instru- 
ment, in  order  to  admit  other  proof  of  the  contents,"  the  ad- 
verse party,  in  that  event,  might  also  be  examined  on  oath  "  to 
disprove  such  loss,  and  to  account  for  such  instrument."  (2  Rev. 
Stat.  406;  1  Hill,  172;  2  Sdd.  236.)  Moore  swears  he  last 
saw  the  instrument  in  Livingston's  hands.  Livingston,  although 
permitted,  does  not  venture  to  contradict  him  :  he  stands  mute, 
as  also  his  co-defendant.  Either,  therefore,  Livingston  has  the 
instrument  still,  and  will  not  produce  it,  or  he  has  lost  it  and 
cannot.  For,  if  it  had  never  existed,  he  and  his  co-defendant 
could  have  said  so  ;  and  their  oath  would  have  countervailed 
the  oath  of  the  plaintiff.  It  would  most  effectually  have  dis- 
proved and  accounted  for  the  alleged  loss  of  the  inslrument,  by 
showing  that,  in  truth  and  in  fact,  it  never  had  any  existence 
to  lose.  This  silence  at  the  trial,  on  the  part  of  the  defend- 
ants, is  the  more  significant,  when  viewed  in  connection  with 
Livingston's  testimony  on  the  late  criminal  charge  made  by 
Livingston  against  Moore  in  the  sessions,  and  with  the  very 
peculiar  composition  of  his  co-defendant's  answer  to  the  civil 
complaint  made  by  Moore  against  Livingston  and  wife  in  this 
court.  Both  documents  are  characterized,  seemingly,  at  least, 
by  the  most  studied  ambiguity.  In  the  one,  when  asked  whether 
he  ever  saw  a  deed,  signed  by  Miss  Blackwell,  "conveying 
that  property  back  to  Dr.  Moore?"  his  reply  was,  "  I  have  no 
recollection  of  any  such  deed."  Upon  being  further  pressed 
with  the  question,  "Will  you  swear  you  never  saw  it1?"  he 
again  responds,  "I  have  no  recollection:  I  swear  that."  And 
wrhen  (urged  still  further,  and  probed,  as  it  were,  with  the  un- 
feeling instruments  of  legal  surgery)  he  was  asked,  "  Will  you 
swear  positively,  as  a  matter  of  recollection,  that  you  never  saw 
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a  deed,  signed  by  Miss  Blackwell,  conveying  back  this  prop- 
erty to  Dr.  Moore?"  the  only  response  that  could  be  drawn 
from  him  was,  "  I  will, — I  do  not  think  I  ever  saw  it.  I  am 
positive  I  never  saw  it." 

Such  was  the  cross-examination,  upon  a  different  issue,  and 
in  a  different  court,  as  recently  as  last  February.  The  plead- 
ing in  this  court  was  nearer  to  the  date  of  the  transaction.  It 
was  sworn,  as  the  jurat  shows,  on  the  5th  of  June,  1852,  more 
than  four  years  prior  to  the  criminal  trial,  and  bears  strong  in- 
dications of  Livingston's  supervision,  if  not  dictation.  As  to 
the  alleged  reconveyance,  instead  of  averring,  as,  if  true,  it 
naturally  would  have  done,  that  no  deed  of  any  kind,  or  in  any 
manner,  was  ever  executed,  the  answer  on  this  point  contents 
itself  with  denying  "  that  the  indenture  alleged  in  the  complaint 
was  so  duly  executed  and  acknowledged  as  is  therein  stated." 
Such  a  denial,  although  perhaps  sufficient  to  raise  an  issue  as 
matter  of  pleading,  when  considered  as  a  sworn  statement 
framed  by  able  counsel  for  an  intelligent  client,  can  hardly  be 
regarded  in  any  other  light  than  as  a  negative  pregnant.  If 
not  a  direct  admission,  it  leads  almost  irresistibly  to  the  con- 
clusion that  some  deed  was  executed.  And  if  the  deed,  so  (al- 
most confessedly)  executed,  was  different  from  the  plaintiff's 
description,  why  is  it  not  produced,  so  that  the  court  may  see 
wherein  the  difference,  if  any,  consists,  and  whether  it  be  ma- 
terial or  not?  The  plaintiff's  oath,  uncontradicted  as  testimony, 
conclusively  shows  that  the  instrument,  whatever  be  its  con- 
tents, was  last  seen  in  the  possession  of  the  adverse  party;  and 
due  notice  having  been  given  to  produce  it  on  the  trial,  and  its 
non-production  being  unaccounted  for,  it  must  be  deemed  to  be 
there  still?  Its  non-production,  consequently,  is  an  implied  ad- 
mission that  the  parol  testimony,  as  to  its  purport,  is  substan- 
tially correct,  and  that  an  inspection  of  the  paper  itself,  if  pro- 
duced, would  not  improve  the  defendants'  case. 

I  must  conclude,  therefore,  that  a  deed  of  reconveyance  to 
Moore  was  actually  executed  and  delivered;  that,  as  a  muni- 
ment of  title,  it  lawfully  became,  and  was  his  property;  that 
the  defendant  subsequently,  in  some  way  unexplained,  repos- 
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sessed  himself  of  the  instrument,  and  wrongfully  withholds  it ; 
and  that  the  plaintiff  is  entitled,  lawfully,  as  well  as  justly,  to 
a  decree  for  its  restitution,  and  for  an  account  of  the  rents  and 
profits  from  the  1st  of  July,  1851,  up  to  which  time  it  is  con- 
ceded by  the  complaint  there  was  a  full  and  fair  accounting, 
"  to  the  entire  satisfaction  of  the  plaintiff." 


SUPREME  COURT. 

ELIZABETH  OSTRANDER  and  others  agt.  JOHN  HARPER  and 

others. 

Where  an  application  for  leave  to  sue  in  forma  pauperis,  is  made  after  the  de- 
fendant has  appeared  in  the  action,  it  can  only  be  made  upon  notice  to  the 
defendant. 

Such  an  application  will  be  denied,  on  the  ground  of  laches,  if  not  made  upon, 
or  soon  after  the  commencement  of  the  action. 

The  statute  authorizing  prosecutions  in  forma  pauperis,  does  not  extend  to  ap- 
peals under  the  Code.  Such  an  appeal  is  not  a  "cause  of  action"  within  the 
statute.  (2  R.  S.  444,  §  1.) 

One  of  several  plaintiffs  cannot  sue  as  a  poor  person.  The  poverty  of  all  must 
be  shown,  and  the  leave  must  be  given  to  all. 

Brooklyn  Special  Term,  Feb.,  1857. 
PIERPONT  POTTER,  for  petitioner. 

BIRDSEYE,  Justice.  The  complaint  in  this  action  was  filed 
for  the  purpose  of  redeeming  mortgaged  premises  from  the  lien 
of  the  mortgage.  The  action  was  brought  to  trial,  and  the 
complaint  was  dismissed  upon  the  merits ;  and  judgment  has 
been  duly  perfected  in  favor  of  the  defendants. 

Mrs.  Ostrander,  who  is  one  of  twenty-three  plaintiffs,  now 
presents  a  petition,  praying  that  she  be  admitted  to  appeal  from 
that  judgment  to  the  general  term,  in  forma  pauperis,  and  that 
this  court  will  assign  her  an  attorney  and  counsellor  to  prose- 
cute the  appeal.  She  states  that  she  is  not  worth  twenty  dol- 
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lars,  excepting  her  wearing  apparel  and  her  interest  in  the  sub- 
ject matter  of  this  action ;  that  her  interest  in  this  action  is 
equal  to  that  of  all  the  other  plaintiffs  combined ;  that  the  plain- 
tiffs are  all  poor  and  irresponsible  ;  and  that  she,  as  well  as  the 
other  plaintiffs,  are  unable  to  give  the  security  required  by  law 
on  the  appeal.. 

There  are  two  conclusive  objections  to  the  granting  of  this 
petition — not  to  mention  the  want  of  notice  to  defendants  of 
the  motion,  or  the  delay  in  making  the  application.  Notice  in 
such  a  case  was  required  under  the  former  practice.  (Isnard 
agt.  Cazeaux,  1  Paige,  40 ;  Thomas  agt.  Wilson,  6  Hill,  257,) 
and  certainly  not  less  requisite  under  the  Code.  (§  414-)  The 
obtaining  of  an  order  which  may  deprive  the  defendants  of  costs 
in  case  they  succeed  in  the  suit,  is  clearly  a  proceeding,  to  no- 
tice of  which  they  are  entitled,  and  which  they  have  a  right  to 
oppose.  And  the  delay  in  asking  the  leave  till  after  judg- 
ment, which  shows  that  the  plaintiff  has  no  cause  of  action,  is 
good  ground  for  refusing  it. 

In  Florence  agt.  Bulkley,  (1  Duer,  705,)  the  leave  was  denied 
on  account  of  delay  in  applying  for  it  till  after  the  cause  had 
been  referred  and  noticed  for  trial.  Here  it  has  been  tried,  and 
judgment  rendered  in  favor  of  the  defendants.  But  the  main 
objections  to  granting  the  leave  desired  are, 

1.  That  the  statute  authorizing  prosecutions  in  forma  pau- 
peris  does  not  extend  to  appeals  under  the  Code.     It  was  held 
not  to  extend  to  writs  of  error,  (Moore  agt.  Cooky,  2  Hill,  412 ; 
McDonald  agt.  Bank  for  Savings  in  New-York,  2  Howard's  Sp. 
T.  R.  35,)  nor  to  appeals  in  chancery.    (Bolton  agt.  Gardner, 
3  Paige,  273,  280.)     I  can  see  no  reason  why  the  rule  is  not 
the  same  under  the  Code.     The  present  appeal  is  a  substitute 
for  the  old  writ  of  error,  (Code,  §  323,)  and  is  no  more  than  that 
such  a  "  cause  of  action  "  as  the  statute  respecting  suits  by  poor 
persons   allows   to   be   prosecuted  without  expense   to  them. 
(2  R.  S.  444,  §  1.) 

2.  It  is  not  sufficient  for  one  of  several  co-plaintiffs  to  state 
his  own  inability  to  sue  by  reason  of  poverty.     The  poverty 
and  inability  must  be  shown  to  extend,  and  the  leave  must  be 

VOL.  XIV.  2 
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granted,  to  all  the  plaintiffs.  These  applications  are  not  fa- 
vored, and  the  court  will  construe  the  statute  strictly  against 
the  applicant.  (2  Hill,  412 ;  1  Paige,  40.) 

It  would  be  in  the  last  degree  oppressive,  to  allow  solvent 
and  responsible  plaintiffs  to  join  a  pauper  with  themselves  in 
the  action,  and  under  his  protection  to  prosecute  a  doubtful 
claim,  harassing  the  defendant  with  litigation,  and  subjecting 
him  to  costs,  from  which  they  shall  escape,  if  defeated ;  but 
ready  to  come  in  and  share  the  fruits  of  the  suit,  if  it  can  be 
made  to  yield  any. 

The  prayer  of  the  petition  is  denied. 


SUPERIOR  COURT. 
HENRY  SHELDON  and  others  agt.  FERNANDO  WOOD. 

Where  a  case,  upon  a  report  of  referees,  was  made  before  the  decision  in  3  Kef" 
nan,  341,  which  did  not  conform  to  that  decision,  held,  that  it  might  be  made 
to  conform  to  that  rule  after  the  determination  of  the  general  term  on  appeal. 

This  court  hold,  that  they  have  the  power,  under  §  174  of  the  Code,  to  allow 
exceptions  to  the  report  of  referees,  &c.,  to  be  filed  nunc pro  tune,  after  the 
ten  days  fixed  by  the  court. 

New-York  Special  Term,  March,  1857. 

ON  a  trial  before  referees,  the  report  was  against  the  defend- 
ant. The  referees  made  a  special  finding  of  facts,  and  of  their 
conclusions  of  law.  Thereupon,  by  agreement  of  the  attorneys, 
a  case  was  made,  setting  forth  in  detail  all  the  evidence  before 
the  referees,  with  a  stipulation  that  either  party  might  turn  the 
same  into  a  bill  of  exceptions.  The  defendant  appealed  to  the 
general  term,  and  when  the  case  came  on  to  be  argued  there,  it 
was  objected  that  there  were  no  exceptions  to  the  finding. 

JOHN  W.  EDMONDS,  for  defendant, 

On  an  affidavit  setting  forth  these  facts,  and  that  the  case 
was  made  before  the  decision  of  the  court  of  appeals  in  3  Ker- 
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nan,  341,  was  known  to  the  profession,  now  moved  for  leave 
to  make  a  case  conformable  to  the  ruling  of  the  court  of  ap- 
peals, and  for  leave  now  to  file  exceptions  to  the  finding. 

WM.  CURTIS  No  YES, /or  plaintiffs, 

Read  an  affidavit,  that  judgment  on  the  report  of  the  referees 
was  entered  8th  March,  1856,  and  notice  thereof  served  on  de- 
fendant on  13th  March,  1856. 

HOFFMAN,  Justice,  said  it  was  not  necessary  now  to  make 
the  case  to  conform  to  that  decision  ;  that  could  be  done  as  well 
after  the  determination  of  the  general  term  on  the  appeal,  if  it 
should  then  appear  that  the  case  as  argued  there,  was  not  in 
conformity  to  that  rule. 

As  to  the  leave  to  file  exceptions,  he  said  he  had  had  occasion 
already  to  rule,  under  §  174  of  the  Code,  that  the  court  have 
the  power  to  allow  them  to  be  filed  nunc  pro  tune. 

Under  §  405  of  the  Code,  the  time  to  take  any  proceeding 
may  be  enlarged  by  a  judge  at  chambers. 

But  under  §  174  the  court  may  allow  any  act  to  be  done  after 
the  time  limited  by  the  act,  and  may,  at  any  time  within  a  year 
after  notice  thereof,  relieve  a  party  from  any  proceeding  taken 
against  him  through  mistake,  inadvertence,  surprise,  or  excusa- 
ble neglect,  and  supply  any  omission  in  any  pleading,  &c. 

He  had  held,  after  consultation  with  the  other  judges,  that 
this  provision  allowed  exceptions  to  be  filed  after  the  ten  days 
fixed  by  the  court. 

Motion  granted,  and  the  following  order  entered  : — 

[Henry  Sheldon  and  others  agt.  Fernando  Wood.]  On  filing 
affidavit  and  order  to  show  cause,  and  on  hearing  Mr.  Edmonds 
for  defendant  and  Mr.  Noyes  for  plaintiffs,  ordered — That  the 
defendant  have  leave  to  file  exceptions  to  the  finding  of  the 
referees  in  this  action  now,  as  of  the  13th  day  of  March,  1856 ; 
the  same  to  be  served  within  forty-eight  hours  on  the  attorney 
for  the  plaintiffs,  and  printed  for  use  on  the  argument* 
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SUPREME  COURT. 

WILLIAM  W.  HEALY  agt.  OTHNIEL  PRESTON. 
JOEL  CARRINGTON  agt.  OTHNIEL  PRESTON. 

BRADFORD  A.  MANCHESTER  and  EDWARD  S.  RICH  agt.  OTH- 
NIEL PRESTON. 

The  expression,  in  a  statement  for  a  judgment  by  confession  without  action,  to 
secure  against  a  contingent  liability,  that  "  this  confession  of  judgment  is  for 

a  debt  justly  to  grow  due  to ,"  when  it  is  immediately  followed  by  the 

words  "  the  following  is  a  statement  of  facts  upon  which  said  confession  of 
judgment  is  founded,"  and  the  facts  are  properly  given,  although  improper  and 
unlawyerlike,  is  harmless. 

Such  a  judgment,  confessed  by  the  maker  of  a  note  to  his  accommodation  in- 
dorser,  as  security  in  respect  to  the  indorsement,  prior  to  the  negotiation  of 
the  note,  is  valid. 

It  is  a  sufficient  statement  of  the  liability,  against  which  it  is  intended  to  secure, 
that  it  is  the  indorsement  by  the  plaintiff  for  the  benefit  of  the  defendant,  of  a 
note,  specifying  the  amount  and  date,  at  what  bank  payable,  and  on  or  about 
the  day  it  will  become  due. 

An  execution  on  such  a  judgment  will  not  be  set  aside  at  the  instance  of  credit- 
ors because  it  was  issued  before  the  maturity  of  the  note;  nor  is  it  a  substan- 
tial defect  in  the  execution  that  it  describes  the  judgment  as  having  been  ob- 
tained in  an  action. 

It  is  not  a  material  defect  in  a  statement  that  it  expresses  the  confession  to  be 
for  a  debt  due  and  to  grow  due,  without  stating  how  much  was  due  and  how 
much  to  grow  due,  when  the  discrimination  is  made  in  giving  the  facts  upon 
which  the  confession  is  founded. 

A  statement  in  regard  to  the  facts  out  of  which  the  debt  arose,  that  a  specified 
sum  is  for  grain  purchased  of  the  plaintiff  by  the  defendant  on  or  about  a 
specified  day,  is  sufficiently  full  and  particular. 

Monroe  General  Term,  March,  1857. 

T.  R.  STRONG,  WELLES  and  E.  DARWIN  SMITH,  Justices. 

APPEAL  from  an  order  at  special  term,  setting  aside  the  judg- 
ments by  confession  in  the  first  two  cases,  and  the  executions 
issued  thereon,  as  fraudulent  and  void  as  to  the  judgment  in 
the  last  case,  which  was  entered  subsequent  to  them. 

The  statement  for  the  judgment  in  the  second  case,  after  the 
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title,  is  in  these  words :  "  I,  the  subscriber  hereto,  do  hereby 

confess  judgment  in  favor  of  Joel  Carrington,  for  the  sum  of 

two  thousand  dollars,  and  authorize  judgment  to  be  entered 

.against  me  for  that  sum,  besides  costs.     This  confession  of 

judgment  is  for  a  debt  justly  to  grow  due  to  ,  and  the 

following  is  a  statement  of  the  facts  upon  which  said  confession 
of  judgment  is  founded.  The  sum  of  two  thousand  dollars  is 
to. indemnify  the  said  Joel  Carrington  against  all  liabilities  on 
a  note  made  by  the  said  Othniel  Preston,  for  two  thousand  dol- 
lars, payable  at  the  " — (naming  the  bank) — "  and  dated  on  or 
about  the  14th  day  of  April,  1856,  and  due  on  or  about  the 
14th  day  of  July,  1856,  which  said  note  was  indorsed  by  the 
said  plaintiff  Joel  Carrington,  for  the  benefit  of  the  said  defend- 
ant, Othniel  Preston." 

The  statement  in  the  first  case,  after  the  title,  is  in  these 
words  :  "  I,  the  subscriber  hereto,  do  hereby  confess  judgment 
in  favor  of  William  W.  Healy,  for  the  sum  of  one  thousand 
two  hundred  and  thirty  dollars,  and  authorize  judgment  to  be 
entered  against  me  for  that  sum,  besides  costs.  This  confes- 
sion of  judgment  is  for  a  debt  justly  due,  and  to  grow  due,  to 
the  said  William  W.  Healy,  and  the  following  is  a  statement  of 
the  facts  upon  which  said  confession  of  judgment  is  founded  : — 
The  sum  of  two  hundred  and  thirty  dollars  is  for  grain  pur- 
chased of  the  said  plaintiff,  Wm.  W.  Healy,  by  the  said  Othniel 
Preston,  on  or  about  the  1st  of  April,  1856  ;  and  the  sum  of  one 
thousand  dollars  is  to  indemnify  the  said  William  W.  Healy 
against  all  liabilities  on  a  note  made  by  said  Othniel  Preston, 
for  one  thousand  dollars,  payable  at  the  bank  of  Bath,  and  dated 
on  or  about  the  1st  of  April,  1856,  and  payable  in  ninety  days 
from  date,  which  said  note  was  indorsed  by  the  said  plaintiff, 
William  W.  Healy,  for  the  benefit  of  the  said  defendant,  Oth- 
niel Preston." 

Each  statement  is  signed,  and  duly  verified  by  the  oath  of 
the  defendant. 

Executions  were  issued  on  the  first  two  judgments  the  same 
day  the  judgments  were  entered,  and  levied  on  the  personal 
property  of  the  defendant ;  and  an  execution  on  the  last  judg- 
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ment  was  issued  to  the  same  sheriff  the  llth  of  July,  1856. 
The  execution  on  the  first  judgment  states  the  amount  actually 
due  on  the  judgment  to  be  $1,236.37,  and  that  the  judgment 
was  recovered  in  an  action  wherein  the  said  William  W.  Healy 
was  plaintiff  and  the  said  Othniel  Preston  was  defendant,  and 
requires  the  sheriff  to  collect  the  whole  amount  thereof.  The 
execution  in  the  second  case  is  in  similar  form,  stating  the 
amount  actually  due  to  be  $2,006.37. 

The  notice  of  motion  sets  forth,  as  the  grounds  of  the  motion, 
that  the  statements  on  which  the  judgments  in  the  first  two 
cases  were  entered,  "  do  not,  nor  does  either  of  them,  state  con- 
cisely the  facts  out  of  which  arose  the  debt  due  or  to  become 
due,  for  which  judgment  was  authorized  to  be  entered  ;  that 
the  statement  for  judgment  in  the  cause  marked  No.  1,  though 
it  states  that  the  confession  is  for  a  debt  justly  due,  and  to  grow 
due,  does  not  show  how  much  was  due,  and  how  much  to  grow 
due,  nor  that  more  than  two  hundred  and  thirty  dollars  is  either 
due  or  to  grow  due  to  William  W.  Healy,  therein  named,  nor 
does  it  state  the  facts  out  of  which  the  indebtedness  arose  ;  that 
the  balance  of  the  statement  is  in  regard  to  a  contingent  lia- 
bility, but  does  not  state  concisely  the  facts  constituting  the 
liability,  and  does  not  show  that  the  sum  confessed  therefor 
does  not  exceed  the  amount  of  said  liability,  nor  does  it  show 
in  whose  hands  said  liability  existed,  nor  that  any  liability  was 
in  fact  existing.  And  the  statement  on  which  the  judgment  in 
cause  marked  No.  2  was  entered,  though  it  states  the  confession 
is  for  a  debt  justly  to  grow  due,  does  not  state  to  whom,  nor  any 
facts  out  of  which  any  debt  was  to  grow  due,  to  Joel  Carring- 
ton,  in  whose  favor  the  confession  wras  made,  and  does  not 
show  that  the  sum  confessed  is  to  grow  due  to  him,  nor  that 
any  sum  is  either  due  or  to  grow  due  to  said  Carrington,  nor  to 
any  other  person  :  the  statement  in  regard  to  a  contingent  lia- 
bility does  not  state  concisely  the  facts  constituting  the  liability, 
and  does  not  show  that  the  sum  confessed  does  not  exeed  the 
liability,  nor  in  whose  hands  any  liability  existed,  nor  that  any 
liability  was  in  fact  existing. 

The  notice  of  motion  further  expresses,  that  the  court  will 
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also  be  moved  to  set  aside  the  executions  on  the  first  two  judg- 
ments, on  the  ground  that  the  same  were  issued  for  moneys  not 
due,  and  that  they  do  not  follow  or  describe  any  judgment  in 
existence. 


S.  HUBBARD,  for  appellants. 
D.  RUMSEY,  for  respondents. 

By  the  court — T.  R.  STRONG,  Justice.  The  statement  for  the 
judgment  in  favor  of  Carrington  complies  fully  with  the  require- 
ment of  the  first  subdivision  of  §  383  of  the  Code.  It  states  the 
amount  for  which  judgment  may  be  entered,  and  authorizes  the 
entry  of  a  judgment  therefor.  The  next  following  words — 
"this  confession  of  judgment  is  for  a  debt  justly  to  grow  due 
to  "  (blank)  "and,"  are  inapplicable  to  the  case,  as  it  after- 
wards appears  in  the  statement  that  the  purpose  of  the  judgment 
was  to  secure  the  plaintiff  against  a  contingent  liability ;  and 
probably  the  explanation  for  their  appearance  in  the  statement 
is,  that,  in  preparing  it,  a  printed  blank,  adapted  to  the  second 
subdivision  of  the  section  named,  relating  to  a  case  of  money 
due  or  to  become  due,  more  particularly  than  to  the  third, 
which  relates  to  a  case  like  the  present,  was  used.  They 
might,  and,  for  greater  clearness  and  a  lawyerlike  mode  of 
doing  business,  should  have  been  omitted ;  but  I  do  not  per- 
ceive that  they  do  any  harm,  as  it  is  immediately  added,  "the 
following  is  a  statement  of  facts  upon  which  said  confession  of 
judgment  is  founded."  The  latter  words  alone  were  sufficient 
to  introduce  and  apply  what  follows. 

In  regard  to  the  contingent  liability,  against  which  it  was 
intended  to  secure  the  plaintiff,  it  is  stated  to  be  the  indorse- 
ment by  the  plaintiff,  for  the  benefit  of  the  defendant,  of  a  note 
for  $2,000,  dated  about  the  14th  of  April,  1856,  made  by  the 
defendant,  payable  at  a  bank,  naming  it,  and  due  on  or  about 
the  14th  of  July,  1856.  It  is  not  stated  to  whom  the  note  was 
made  payable  ;  but  I  think  the  fair  inference  is,  that  it  was  pay- 
able to  the  plaintiff,  who  indorsed  it,  in  the  absence  of  anything 
showing  there  was  any  other  party  to  the  note.  From  indors- 
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ing  it  for  the  benefit  of  the  defendant,  it  must  be  implied  that 
the  note,  when  indorsed,  was  delivered  to  the  defendant,  to  be 
used  by  him.  Nor  is  it  stated  that  the  note  had  been  negotiated 
by  the  maker,  which  was  essential  to  give  it  vitality,  it  being 
accommodation  paper;  and  the  omission,  it  is  strenuously  urged, 
is  fatal  to  the  judgment  as  against  subsequent  judgment-creditors. 
It  is  insisted,  that  as  subdivision  3,  referred  to,  requires  the  facts 
constituting  the  liability  to  be  stated,  and  as  a  transfer  of  the  note 
was  essential  to  liability  on  it,  a  statement  of  that  fact  was  in- 
dispensable to  make  the  judgment  valid  as  against  such  creditors. 
But  a  contingent  liability  arose  against  the  plaintiff  by  his  in- 
dorsing and  delivering  the  note  to  the  defendant,  and  thereby 
lending  his  credit  to  the  defendant,  to  be  used  at  the  defend- 
ant's discretion  without  any  other  act  of  the  plaintiff.  He  in- 
curred a  liability  to  the  amount  of  the  note,  contingent  on  the 
note  being  negotiated  by  the  defendant  for  value,  for  which 
purpose  it  was  made,  and  his  being  duly  charged  as  indorser. 
The  liability  before  negotiation,  was  exposure  by  the  loan  of  his 
name,  to  be  used  at  the  mere  will  of  another,  to  a  legal  obliga- 
tion upon  a  transfer  of  the  note  for  payment  of  it ;  after  transfer 
it  would  be  on  the  note  itself.  This  contingent  liability  upon 
a  loan  of  credit,  before  the  credit  was  actually  used  by  the  bor- 
rower, was,  I  think,  one  for  security,  against  which  a  judgment 
by  confession  might  be  taken;  and  if  so,  a  statement  of  the 
note,  describing  it,  and  of  the  fact  of  the  indorsement  for  the 
benefit  of  the  defendant,  was  all  that  was  important,  as  it  gives 
all  the  facts  constituting  the  loan  and  liability.  And  it  was 
proper  to  state  the  object  to  be  to  indemnify  the  plaintiff  against 
all  liabilities  on  the  note,  that  being  the  ultimate  purpose  of  the 
judgment. 

If  it  was  necessary  for  accommodation  indorsers,  and  sure- 
ties of  any  kind,  to  wait  until  after  the  legal  inception  of  the 
paper,  or  contracts,  before  taking  security  by  confession  of 
judgment,  they  would  in  many  cases  be  precluded  from  resort- 
ing to  that  mode  of  indemnity  at  the  time  of  lending  their 
names,  and  placing  their  credit  in  the  power  of  others. 

The  policy  of  the  provisions  of  the  Code,  as  to  the  confession 
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of  judgment,  in  respect  to  guarding  against  fraud,  does  not  ap- 
pear to  require  that,  in  the  case  of  accommodation  paper,  it 
should  have  been  actually  used  before  accommodation  parties 
may  be  secured  by  a  confession  of  judgment,  and  that  the  par- 
ticular use  ot  it  should  be  disclosed  in  the  statement.  Little, 
if  anything,  would  be  gained,  in  the  way  of  preventing  and  se- 
curing against  fraud,  by  requiring  the  disposition  of  the  paper 
to  be  stated ;  and  all  reasonable  means  of  accomplishing  that 
object  are  provided  for  without  it.  The  description  of  the 
paper,  and  the  fact  of  the  relation  sustained  to  it  by  the  plain- 
tiff, afford  all  the  protection  against  fraud  that  would  be  of  sub- 
stantial benefit.  The  plaintiff  can  use  the  judgment  only  for 
his  security,  and  is  at  all  times  subject  to  be  called  to  account 
in  regard  to  it  by  subsequent  judgment-creditors. 

It  is  no  ground  for  setting  aside  the  execution  on  that  judg- 
ment at  the  instance  of  a  creditor,  that  the  note  had  not  become 
due;  nor  is  the  description  of  the  judgment  in  the  execution 
as  having  been  obtained  in  an  action,  a  substantial  defect,  it 
being  clear  that  the  proper  judgment  was  intended. 

The  remarks  already  made  also  apply  to  similar  objections 
to  those  considered,  taken  to  the  judgment  and  execution 
in  favor  of  Healy.  It  is  further  objected  to  the  statement  for 
thai  judgment,  that  it  expresses  the  confession  to  be  for  a  debt 
due  and  to  grow  due,  and  does  not  show  how  much  was  due 
and  how  much  to  grow  due.  This  discrimination  is  clearly 
ma'de  in  giving  the  facts  upon  which  the  confession  is  founded ; 
the  amount  of  actual  indebtedness  and  the  amount  of  security 
are  distinctly  stated.  Another  objection  to  that  judgment  is, 
that  the  statement  is  not  sufficiently  full  and  particular  in  re- 
gard to  the  facts  relating  to  the  actual  indebtedness.  The  lan- 
guage is,  "  the  sum  of  two  hundred  and  thirty  dollars  is  for 
grain  purchased  of  the  said  plaintiff,  William  W.  Healy,  by  the 
said  Othniel  Preston,  on  or  about  the  1st  of  April,  1856."  This 
expresses  a  sale  by  the  plaintiff  to  the  defendant  for  a  specified 
sum,  at  a  specified  time,  of  grain.  This  is  clearly  sufficient, 
unless  as  to  the  omission  to  state  the  kind  and  quantity  of 
grain,  and  as  to  that  the  case  must  be  controlled  by  the  deci- 
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sion  in  Schooler  aft  agt.  Thompson,  in  this  district,  at  general 
term.  (9  How.  Pr.  R.  61.)  The  kind  and  quantity  of  grain  are 
no  more  material  than  the  kind  and  quantity  of  goods,  wares 
and  merchandises  sold  and  delivered,  in  the  case  of  a  debt  thus 
arising,  which  this  court,  in  the  case  cited,  held  need  not  be 
given  in  a  statement  for  a  judgment  by  confession,  in  order  to 
uphold  it  as  against  a  junior  judgment-creditor. 

The  papers  do  not  make  a  case  of  actual  fraud  in  the  confes- 
sion of  the  judgments. 

I  am,  therefore,  of  opinion  that  the  order  at  special  term 
should  be  reversed,  and  that  the  motion  to  set  aside  the  judg- 
ments and  executions  should  be  denied. 


SUPERIOR  COURT. 
JOHN  LA  FARGE  agt.  THE  LA  FARGE  FIRE  INS.  Co. 

The  president  or  other  officer  of  a  corporation  which  is  a  party  to  an  action,  is 
not  bound  to  produce  on  the  trial,  the  books  and  papers  of  the  corporation, 
under  a  subpoena  duc.es  tecum,  issued  by  the  adverse  party. 

He  has  no  such  property  in  or  control  over  them  as  gives  the  right,  or  makes  it 
his  duty  to  produce  them. 

Their  proper  place  is  the  office,  in  which  the  business  is  transacted,  to  which 
they  relate. 

The  proper  remedy  of  a  party,  who  is  entitled  to  use.  their  contents  as  evidence, 
is  to  obtain  sworn  copies,  or  an  inspection  and  copy,  under  the  Revised 
Statutes,  or  the  Code. 

General  Term,  April,  1857. 

DUER,  BOSWORTH  and  WOODRUFF,  Justices. 

THIS  action  comes  before  the  court,  on  an  appeal  from  an 
order  of  Mr.  Justice  HOFFMAN,  made  the  13th  of  March,  1857, 
denying  a  motion  that  an  attachment  issue  against  James  Van 
Norden,  the  defendants'  president,  for  an  alleged  contempt,  in 
not  obeying  a  subpcena  duces  tecum. 
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The  action  is  brought  upon  an  agreement  alleged  to  have 
been  made  by  the  defendants,  to  transfer  to  the  plaintiff  shares 
of  their  capital  stock  to  the  amount  of  $6,500,  in  considera- 
tion of  the  assignment  to  them  by  the  plaintiff,  of  a  bond  and 
mortgage,  on  which  that  sum  was  due. 

The  action  being  at  issue,  it  was  referred  to  H.  Nicoll,  Esq., 
to  be  tried  and  decided  by  him,  as  a  referee. 

A  subpcena  duces  tecum  was  served  on  James  Van  Norden, 
president  of  the  defendants,  requiring  him  to  appear  before  the 
referee  at  a  time  and  place  named,  to  testify,  and  to  bring  with 
him  "all  certificates  of  subscriptions  to  stocks,"  in  said  com- 
pany, signed  by  certain  persons  as  commissioners,  in  favor  of 
the  plaintiff  and  three  others  ;  the  "  check-books  of  the  com- 
pany," from  May  1  to  October  1,1853  ;  and  all  "check-books," 
showing  moneys  paid  by  the  company  during  that  time  ;  also  all 
books  of  account  containing  entries  of  moneys  loaned  by  the 
said  company,  and  of  bonds  and  mortgages  purchased  by  the 
company,  and  the  books  of  minutes  of  the  proceedings  of  the 
board  of  directors  of  the  said  company,  and  of  the  executive 
committee  of  such  board  since  the  organization  of  the  company." 

Mr.  Van  Norden  appeared,  was  sworn  and  examined  before 
the  referee,  and  testified,  that  the  board  of  directors  of  this  com- 
pany had  a  book  containing  the  minutes  of  their  proceedings, 
and  that  it  was  in  their  possession.  Being  called  upon  by 
plaintiff's  counsel  to  produce  it,  the  witness  stated,  "  I  decline 
to  do  so,  because  I  think  I  have  no  right  to  take  the  book  out 
of  the  office — I  am  so  advised  by  counsel." 

He  also  testified  that  he  had  seen  certificates,  signed  by 
James  Brown  and  others,  as  commissioners,  on  behalf  of  the 
company,  issued  to  the  plaintiff  and  others,  "  among  the  certifi- 
cates which  had  been  delivered  up  and  stock  issued  thereon," 
when  he  came  there ;  that  he  did  not  know  where  these  certifi- 
cates were  ;  he  last  saw  them  in  the  office,  or  in  the  hands  of 
defendant's  counsel. 

The  plaintiff's  counsel  requiring  him  to  produce  them,  the 
witness  said — "  I  do  not  know  where  those  certificates  are — 
they  are  not  under  my  control." 
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The  papers  on  which  the  plaintiff  moved  for  an  order  that 
an  attachment  issue,  showed  these  facts,  and  that  the  plaintiff's 
attorney  had  seen  these  certificates  in  the  hands  of  the  defend- 
ant's attorney  since  this  action  was  commenced. 

The  opposing  papers  showed,  that  the  answer  put  at  issue 
the  allegations  of  the  complaint,  and  set  up,  that  the  plaintiff 
applied  for  a  loan  on  the  bond  and  mortgage  ;  that  the  loan  was 
made,  and  the  bond  and  mortgage  were  assigned  and  the  plain- 
tiff was  paid  therefor ;  that  there  had  been  twenty-one  meetings 
before  the  referee,  and  no  testimony  had  been  offered  to  show 
the  agreement  alleged  in  the  complaint. 

That  Van  Norden,  when  subpoenaed,  applied  for  advice  to 
John  M.  Mason,  Esq.,  stating  that  the  books  and  papers  were 
not  his  property,  and  Mr.  Mason,  who  was  a  director  of  the 
company,  as  well  as  a  counsellor  at  law,  advised  him  that  he 
had  no  right  to  remove  such  books  and  papers  from  the  office 
of  the  company,  without  authority  from  the  directors,  and  had 
no  right  to  do  so. 

That  there  is  no  office  known  to  the  company  as  "  commis- 
sioners." The  certificate  of  the  comptroller  of  the  state  shows 
that  the  whole  capital  stock  had  been  subscribed  for  and  paid 
in,  at  the  time  the  company  was  organized. 

On  these  papers,  the  motion  that  an  attachment  issue  against 
Van  JVbrGen,  was  denied,  and  from  the  order  denying  it,  the 
plaintiff  appealed  to  the  general  term. 

The  papers  do  not  show  that  the  referee  decided,  or  was  re- 
quested to  decide,  whether  it  was  the  duty  of  the  witness  to 
produce  any  of  the  books  and  papers,  under  the  subpcena  duces 
tecum,  or  whether  any  of  them  were,  or  might  be,  in  any  respect, 
material  evidence  for  the  plaintiff. 

A.  J.  WILLARD,  for  plaintiff"  and  appellant. 
JOHN  L.  MASON,  for  respondent  Van  Norden. 

By  the  Court — BOSWORTH,  J.  The  plaintiff  contends  that  the 
court  cannot,  under  its  power  to  compel  a  discovery  of  books  and 
papers,  as  granted  by  the  Revised  Statutes  and  the  rules  under 
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them,  or  as  granted  by  the  Code,  make  any  order  which  will  fur- 
nish the  plaintiff  all  the  relief  he  needs  and  is  entitled  to. 

That  as  a  plaintiff  has  now  the  right  to  examine  the  adverse 
part}-  as  a  witness,  he  should  be  allowed  to  compel  the  pro- 
duction of  the  books  and  papers  of  a  corporation  when  a  party, 
by  a  subpcena  duces  tecum,  served  on  its  officer,  who  is  the  legal 
custodian  of  its  books  and  papers. 

The  respondent  insists  that  the  order  is  not  appealable  ;  that 
it  neither  involves  the  merits,  nor  affects  a  substantial  right ; 
that,  assuming  the  plaintiff  to  have  a  right  to  the  evidence,  the 
order  made  does  not  question  the  right,  but  at  most  compels 
the  plaintiff  to  proceed  under  the  Revised  Statutes,  or  the  Code, 
to  compel  a  discovery  and  production. 

That  the  books  and  papers,  are  not  the  property  of  the  wit- 
ness, and  he  has  no  such  custody  of  them  as  gives  him  the  right, 
or  makes  it  his  duty  to  remove  them  from  the  office  of  the  com- 
pany. 

This  court  has  power  to  compel  the  defendant  in  this  action, 
to  discover  and  produce  books  and  papers  in  its  possession  and 
control,  relating  to  the  merits  of  the  action,  and  necessary  to 
enable  the  plaintiff  to  prepare  for  trial.  If  the  order  is  dis- 
obeyed, the  court  may  strike  out  the  answer,  and  render  such 
judgment  as  would  be  proper  in  case  no  answer  had  been  inter- 
posed. Gould  agt.  M'-Carty^  1  Kern.  575. 

In  determining  whether  the  order  appealed  from  is  erroneous, 
the  conclusion  of  the  court  should  not  be  affected  by  any  such 
consideration,  as  that  the  plaintiff  may  be  remediless,  or  de- 
prived of  'the  means  necessary  to  maintain  an  action,  if  the 
particular  instrumentality  employed,  in  this  instance,  to  procure 
testimony,  should  be  held  not  to  be  a  matter  of  right. 

An  order  refusing  an  attachment  against,  a  witness  disobeying 
a  subprena  requiring  him  to  produce  documentary  evidence, 
material  to  the  party  subpoenaing  him,  and  which  it  is  his  duty 
to  produce,  is  an  appealable  order. 

A  party  has  a  right  to  have  the  remedies  provided  by  law, 
to  secure  the  attendance  of  material  and  necessary  witnesses, 
or  the  production  of  material  and  necessary  evidence,  enforced  in 
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his  behalf,  when  he  has  been  vigilant,  and  done  all  which  it  is 
incumbent  on  him  to  do,  to  obtain  such  attendance,  or  production. 

An  order  which,  without  fault  or  laches  on  his  part,  prevents 
those  remedies  being  made  effectual,  necessarily  involves  the 
merits,  and  affects  a  substantial  right. 

The  important  question  presented  by  this  appeal,  is :  was  it 
the  duty  of  the  witness  to  produce  the  books  and  papers  which 
he  was  required  to  produce  under  the  subpoena  duces  tecum  ? 

He  was  president  of  the  corporation  which  is  the  party  de- 
fendant in  this  action. 

He  testified  that  he  did  not  know  where  "the  certificates" 
were,  and  that  they  were  not  under  his  control. 

He  also  testified  that  the  book  of  minutes  of  the  board  of 
directors  was  in  their  possession,  and  that  he  thought  he  had  no 
right  to  take  it  out  of  the  office,  and  was  so  advised  by  counsel. 

The  papers  on  which  the  order  appealed  from  was  made, 
create  no  doubt  as  to  the  truth  of  these  statements. 

In  the  case  of  The  Bank  of  Utica  agt.  Hillard,  5  Cowen,  153, 
Colling,  a  clerk  of  the  bank,  was  subpoenaed,  duces  tecum,  to 
bring  and  produce  on  the  trial,  certain  books  of  the  bank. 
The  judge  at  the  trial,  refused  to  require  him  to  produce  them, 
holding  that  he  was  not  the  proper  officer  to  be  called  on  for 
that  purpose,  and  intimated  that  the  president  or  cashier  should 
have  been  subpoenaed. 

The  court,  on  a  motion  for  a  new  trial,  held  that  whether 
Colling  was  bound  to  produce  them,  depended  upon  the  ques- 
tion, "  whether  they  were  in  his  possession,  or  under  his  con- 
trol. He  was  a  mere  clerk  of  the  plaintiffs,  and,  in  that  char- 
acter, had  no  such  property  in,  or  possession  of  the  books,  as 
imposed  the  obligation  to  bring  them."  Id.  158.  The  opinion 
was  intimated  that  they  were  under  the  control  of  the  cashier, 
who  might  forbid  their  removal,  or  place  them  beyond  the  reach 
of  the  witness. 

A  new  trial  having  been  granted,  the  cashier  was  required  by 
a  subpoena  duces  ttcum,  to  produce  the  books  01;  the  second 
trial ;  not  having  done  so  an  attachment  against  him  was  moved 
for  and  denied. 
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The  court  stated  the  rule  to  be,  that  when  the-  adverse  party 
can  say  "  these  are  my  papers,"  the  court  will  not  compel  one 
who  happens  to  have  the  temporary  possession  of  them,  in  the 
right  of  the  party,  to  produce  them  on  subpcena,"  (5  Cowen, 
419,  420.)  This  decision  was  made  over  thirty  years  ago,  and 
we  have  not  been  referred  to  any  subsequent  one,  which  over- 
rules it,  or  conflicts  with  it. 

The  proper  place  for  the  books  and  papers  of  a  corporation, 
is  the  office  where  the  business  to  which  they  relate  is  trans- 
acted. 

No  officer  of  the  corporation,  as  such,  has  power  or  authority, 
on  general  principles,  to  use  or  control  them,  except  in  such  man- 
ner, and  at  such  place,  as  may  be  requisite  to  the  proper  perform- 
ance of  the  duties  imposed  upon  him  by  the  corporation. 

He  has  no  right  by  virtue  of  his  position  and  office,  and  no 
obligation  is  imposed  upon  him  by  the  service  of  such  a  sub- 
poena, to  remove  the  books  and  papers  of  his  principal  from 
the  office  in  which  they  are  required  to  be  kept. 

It  is  generally  as  important  to  third  persons,  as  to  any  officer 
of  a  corporation,  and  often  of  more  importance,  that  its  books 
and  papers  should  not  be  subjected  to  the  hazard  of  being  lost, 
or  injured,  by  being  taken  to  a  place  of  trial,  and  that  they 
should  be  at  all  times  retained  in  its  office,  for  use  and  reference 
there.  Very  serious  consequences  might  result,  if  its  officers 
were  held  to  have  the  right,  and  to  be  under  an  obligation,  to 
carry  them  to  any  part  of  the  state,  in  obedience  to  a  subpoena 
daces  tecum. 

To  hold  that  such  a  consequence  results  from  a  change  in  the 
law  which  gives  to  either  party  to  an  action  the  right  to  ex- 
amine the  other,  in  the  absence  of  any  statutory  provision  to 
that  effect,  and  while  ample  remedies  exist  to  compel  the  pro- 
duction and  inspection  whenever  the  latter  may  be  necessary, 
of  all  papers  essential  to  establish  a  cause  of  action  or  defence, 
would  be  dangerous  as  a  precedent,  and  is  not  warranted  by 
any  authority  that  has  been  cited,  or  by  any  considerations 
which  have  been  addressed  to  us. 

The  order  must  be  affirmed,  with  costs. 
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SUPREME  COURT. 
VALENTINE  HALL,  respondent  agt.  RUEA  NELSON,  appellant. 

The  owner  of  the  equity  of  redemption  is  undoubtedly  a  necessary  party  to  a 
suit  for  the  foreclosure  of  a  mortgage.  And  the  objection  of  the  want  of  such 
party  can  be  taken  by  the  mortgagor  who  has  parted  with  his  equity  of  re- 
demption ;  because  he  is  essentially  interested  under  his  ultimate  liability  for 
the  debt,  to  have  the  title  made  by  the  sale,  perfect  against  all  equities,  and 
especially  against  the  entire  equity  of  redemption 

And  further ;  the  owner  of  the  equity  of  redemption  by  a  deed  unrecorded  at  the 
commencement  of  the  suit,  and  at  the  filing  of  the  notice  of  Us  pendens,  is 
a  necessary  party. 

The  filing  of  notice  of  Us  pendens  is  merely  a  statute  substitute  for  actual  notice 
to  subsequent  purchasers  and  incumbrancers  of  the  existence  of  the  plaintiffs 
claim.  This  proceeding  by  the  statute  is  prospective  entirely 

There  is  nothing  in  the  act,  or  elsewhere,  declaring  unrecorded  conveyances  void 
against,  or  in  respect  to  suits  commenced,  or  notices  of  the  pendency  of  actions 
filed  subsequent  to  such  deeds,  or  subjecting  the  owners  of  lands  whose  titles 
are  not  upon  record  to  the  consequences  of  a  suit  for  foreclosure  to  which 
their  grantors  might  be  parties,  and  they  were  not.  An  unrecorded  deed  is  not 
declared  void  as  to  a  foreclosure  of  a  mortgage  commenced  after  its  delivery, 
but  only  as  to  subsequent  purchasers  of  the  property  in  good  faith.  Tt  is  only 
between  parties  holding  deeds  or  mortgages  of  the  premises  that  such  questions 
under  the  registry  act  can  arise. 

So  much  of  the  Code  of  Procedure  as  confers  jurisdiction  of  the  foreclosure  of 
mortgages  upon  COUNTY  COURTS  is  unconstitutional  and  void. 

Dut chess  General  Term,  April,  1856. 

BROWN,  S.  B.  STRONG  and  EMOTT,  Justices. 

APPEAL  from  a  judgment  of  foreclosure  of  mortgage  premises. 

By  the  Court — EMOTT,  Justice.  There  is  no  doubt  that  the 
owner  of  the  equity  of  redemption  is  a  necessary  party  to  a  suit 
for  the  foreclosure  of  a  mortgage.  The  mere  statement  of  this 
proposition  is  sufficient  to  show  its  correctness  without  the  cita- 
tion of  any  authorities  in  its  support.  The  action  is  brought  for 
the  express  purpose  of  foreclosing  the  equitable  estate  and  right 
to  redeem  remaining  against  the  mortgage,  and  of  transferring 
to  the  mortgagee,  or  under  our  practice  the  purchaser  at  a  sale 
by  virtue  of  the  decree,  a  complete  legal  title  to  the  mortgaged 
premises. 
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The  very  object  of  the  proceeding  would  therefore  be  com- 
pletely defeated  if  the  owner  of  the  equity  of  redemption  were 
not  a  party.  No  title  could  be  made  that  would  not  be  defeas- 
ible by  the  person  in  whom  this  equity  of  redeeming  the  mort- 
gage remained  not  barred  or  destroyed.  I  do  not  understand 
that  this  proposition  is  disputed  as  a  general  rule  by  the  counsel 
for  the  respondent,  but  it  is  sought  to  be  met  in  its  application 
to  this  case,  by  the  answer  first,  that  the  mortgagor,  after  he  has 
parted  himself  with  the  equitable  estate,  cannot  make  the  ob- 
jection that  his  grantee  is  not  a  party  to  the  suit ;  and  secondly, 
that  the  deed  from  the  mortgagor  to  the  present  owner  of  the 
equity  of  redemption,  was  not  recorded  at  the  time  of  the  com- 
mencement of  this  suit,  and  of  the  filing  of  the  notice  of  Us 
pendens,  makes  an  exception  to  the  general  rule. 

The  first  reason  is  manifestly  insufficient.  The  want  of  any 
necessary  party,  of  any  party  without  whom  the  matters  in  liti- 
gation cannot  be  fully  determined,  or  a  perfect  judgment  be 
rendered,  is  an  objection  which  is  expressly  given  to  any  party 
by  the  Code  by  demurrer,  when  the  facts  constituting  the  objec- 
tion appear  in  the  complaint,  or  by  answer  when  they  do  not. 
And  this  objection  comes  with  entire  propriety  from  the  mort- 
gagor in  a  foreclosure  suit,  because  his  ultimate  liability  for  the 
debt  makes  it  of  the  highest  importance  to  him  that  the  title 
which  will  be  made  by  the  sale  should  be  perfect  against  all 
equities,  and  especially  against  that  which  is  of  the  greatest 
consequence,  the  entire  equity  of  redemption. 

There  is  no  question,  therefore,  left  as  to  this  point,  but  the 
main  question,  whether  the  owner  of  the  equity  of  redemption, 
by  a  deed  unregistered  at  the  commencement  of  the  suit,  and 
at  the  filing  of  the  notice  of  lis  pendens,  is  a  necessary  party. 
The  fact  of  the  conveyance  by  the  defendant,  Ruea  Nelson,  to 
one  George  W.  Nelson,  previous  to  the  commencement  of  this 
action,  was  proved  on  the  trial,  and  that  his  deed  had  been  sub- 
sequently recorded.  No  possession  was  shown  to  have  been 
taken  of  the  lands  by  the  grantee  in  this  deed,  and  thus  the 
question  turns  upon  the  effect  of  the  commencement  of  this 
foreclosure  and  the  filing  of  the  lis  pendens  upon  the  owner  of 
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the  equity  of  redemption  by  an  unrecorded  deed,  and  the  effect 
of  the  subsequent  recording  of  the  deed  upon  the  title  of  a 
purchaser,  at  a  sale  by  virtue  of  a  judgment  in  this  action. 

The  effect  of  filing  of  a  notice  of  the  pendency  of  a  suit  of 
any  description,  affecting  lands,  is  sufficiently  plain  from  the 
Code,  (§  132.)  It  is  declared  to  be  constructive  notice  of  the 
action,  from  the  time  of  its  filing,  to  purchasers  and  incum- 
brancers.  The  same  was  its  office  under  the  former  practice. 
(2  R.  S.  174,  §  43.) 

The  words  purchasers  and  incumbrancers,  in  these  statutes, 
evidently  mean  purchasers  subsequent  to  the  notice.  The 
operation  of  the  proceeding  is  prospective  entirely.  There  is 
nothing  in  the  act  or  elsewhere  declaring  unrecorded  convey- 
ances void  against,  or  in  respect  to  suits  commenced,  or  no- 
tices of  the  pendency  of  actions  filed  subsequent  to  such  deeds, 
or  subjecting  the  owners  of  lands,  whose  titles  are  not  upon 
record,  to  the  consequences  of  a  suit,  to  which  their  grantors 
might  be  parties  and  they  were  not,  merely  from  the  plaintiff 
giving  notice  in  the  manner  required  by  statute,  that  he  had 
commenced  such  a  suit :  and  there  is  nothing  in  the  effect  or 
operation  of  such  a  notice  which  assimilates  it  to  a  conveyance, 
or  brings  it  within  the  definition  of  that  term  given  by  the  re- 
cording act.  The  filing  of  this  notice  is  merely  a  statute  sub- 
stitute for  actual  notice  to  subsequent  purchasers  and  incum- 
brancers, of  the  existence  of  the  plaintiff's  claim,  and  that  he 
had  commenced  an  action  to  enforce  it  upon  the  lands.  Who- 
ever buys  after  that,  buys  with  notice  equivalent  to  actual 
knowledge  of  these  facts. 

Nor  does  the  registry  act  afford  any  better  answer  to  this 
objection.  Its  whole  object,  as  well  stated  by  Chancellor  WAL- 
WORTH,  in  Stvyvesant  agt.  Hall,  (2  Barb.  Chan.  R.  158,)  is  to 
protect  subsequent  grantees  and  mortgagees  against  previous 
mortgages,  deeds,  &c.,  which  are  not  recorded,  and  to  deprive 
the  holder  of  a  prior  unregistered  conveyance  of  the  right  which 
his  priority  in  time  would  have  given  him  at  the  common  law. 

The  recording  of  a  deed  or  mortgage,  therefore,  is  construc- 
tive notice  only  to  those  who  have  subsequently  acquired  some 
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right  or  interest  in  the  property  under  the  mortgagee  or  grantor. 
And  in  this  case  of  Stuyvesant  agt.  Hall,  the  chancellor  held, 
that  the  recording  of  a  subsequent  mortgage  by  the  mortgagee, 
of  a  part  of  the  premises  included  in  a  prior  mortgage,  and  the 
filing  of  a  notice  of  the  commencement  of  a  suit  to  foreclose 
this  junior  incumbrance,  were  not  constructive  notice  to  the 
holder  of  the  prior  mortgage  so  as  to  establish  any  rights  or 
equities  against  him. 

It  is  not  the  intention  of  the  recording  acts,  or  the  effect  of 
recording  any  conveyance  under  their  provisions,  to  create  or 
destroy  any  rights  with  respect  to  prior  recorded  deeds  or  mort- 
gages. An  unregistered  deed  is  not  declared  void  as  to  a  fore- 
closure of  a  mortgage  commenced  after  its  delivery,  but  only 
as  to  subsequent  purchasers  of  the  property  in  good  faith.  It 
is  only  between  parties  holding  deeds  or  mortgages  of  the  prem- 
ises, that  such  questions  under  the  registry  act  can  arise. 

As  soon  as  these  premises  should  have  been  sold,  and  a  con- 
veyance made  to  a  purchaser,  that  purchaser  could  claim  the 
protection  of  the  statute  against  any  deed  not  then  recorded, 
and  of  which  he  had  no  notice.  But  if  he  should  find,  as  he 
would  in  this  case,  a  deed  of  the  equity  of  redemption  on  record, 
made  before  this  suit  \vas  brought,  and  the  grantee  in  which 
was  not  a  party  here,  he  would  find  an  equity  of  redemption 
which  this  judgment  did  not  foreclose,  and  a  deed  which  his 
subsequent  conveyance  did  not  affect,  or  in  any  way  override. 

It  is  perfectly  clear,  that  the  objection  raised  by  this  answer, 
and  proved  on  the  trial  in  the  court  below,  was  sufficient  to 
prevent  any  further  proceedings  in  the  action  until  this  difficulty 
was  obviated. 

If  there  were  no  further  question  in  the  case,  the  judgment 
should  be  reversed,  and  the  proceedings  remitted  to  the  county 
court  for  a  new  trial.  But  another  question  is  raised  here,  and 
in  other  cases  argued  at  this  term,  and  that  is  the  constitution- 
ality of  the  act  conferring  jurisdiction  of  the  foreclosure  of 
mortgages  in  county  courts. 

If  this  were  a  new  question,  I  should  have  no  difficulty  in 
holding  that  the  words  "  special  cases,"  in  §  16  of  the  article 
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of  the  constitution  relating  to  the  judiciary,  must  mean  cases 
which  the  legislature  should  specify.  The  extent  of  the  selec- 
tion and  specification  thus  to  be  made  might  very  properly  be 
left  to  the  legislature ;  and  the  county  court,  according  to  such 
an  exposition  of  the  constitution,  might  be  moulded  into  such 
a  form  as  the  public  exigencies  should  require.  Undoubtedly 
the  legislature,  in  the  passage  of  the  judiciary  act  and  of  the 
Code  of  Procedure,  acted  upon  such  a  construction  of  the  con- 
stitution— a  construction  which  would  vest  a  large  discretion  in 
them,  in  giving  jurisdiction  to  this  tribunal. 

The  community  have  acquiesced  in  this  construction,  and 
under  these  statutes  litigations  and  judgments  have  taken  place, 
and  titles  have  been  acquired  by  the  intervention  of  the  county 
courts,  and  they  were  filling  a  large  and  increasing  sphere  of 
usefulness  in  our  judicial  system. 

These  are  considerations  which  courts  ought  not  lightly  to 
disregard  in  passing  upon  the  construction  of  a  constitutional 
provision,  so  obscure  and  so  doubtful  in  its  meaning  as  that 
under  consideration.  Such  a  provision  should  be  construed 
and  expounded,  I  think,  if  possible,  in  accordance  with  the 
deliberate  sense  and  action  of  the  legislature,  and  in  such  man- 
ner as  to  promote  the  public  interests,  and  the  great  and  ob- 
vious ends  of  the  instrument,  and  the  article  of  which  it  is  a 
part. 

I  make  these  observations  because  I  foresee  the  serious  con- 
sequences of  holding  this1  statute  to  be  unconstitutional,  and  I 
feel  the  force  of  the  argument  they  suggest  in  so  doubtful  a 
case.  But  these  are  considerations  to  which  our  ears  can  no 
longer  be  open;  and  for  the  consequences  of  a  decision  adverse 
to  the  jurisdiction  of  the  county  courts  in  these  cases  this  court 
will  be  in  no  degree  responsible.  The  question  is  no  longer 
an  open  one  for  us.  In  the  case  of  Kundolfagt.  Thallmmer^ 
(2  Kern.  593,)  the  court  of  appeals  have  settled  the  construction 
of  the  constitutional  provision  by  which  the  jurisdiction  of  the 
county  courts  is  defined  and  adjudicated — the  principles  by 
which  that  article  must  be  expounded.  We  are  not,  therefore, 
to  construe  this  part  of  the  constitution  as  we  understand  it, 
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but  as  it  is  understood  and  expounded  by  the  court  of  last 
resort. 

There  were  two  methods  of  interpreting  the  words  "special 
cases,"  which  is  the  limiting  phrase  twice  used  in  the  consti- 
tution in  reference  to  the  jurisdiction  which  may  be  conferred 
on  the  county  courts,  limiting  their  "original  civil  jurisdiction," 
and  their  "jurisdiction  in  equity  cases."  One  method  is  that 
which  I  have  indicated  above,  and  which  would  consider  the 
word  "  special,"  as  used  with  reference  to  the  future  action  of 
the  legislature,  perhaps  as  rather  directory  than  otherwise, 
making  it  necessary  for  the  legislature  to  select  and  specify 
particular,  if  not  peculiar,  cases,  which  this  court  might  enter- 
tain, but  allowing  every  action  to  be  or  become  a  special  case 
within  this  jurisdiction  which  the  legislature  saw  fit  to  legislate 
into  that  category. 

The  other  construction  would  refer  the  meaning  of  the  word 
"  special "  altogether  to  the  past  action  of  the  same  legislative 
department  of  the  government,  and  restrict  it,  not  to  what  the 
legislature  might  thereafter  see  fit  to  make,  but  to  what  they 
had  already  made  special  cases.  In  other  words,  according  to 
this  view,  the  special  cases  which  the  county  court  might  en- 
tertain, were  such  as  were  then  known  in  the  legislation  of  the 
state  as  distinct  from  the  ordinary  suits  and  actions,  possessing 
characteristics  by  legislation  which  were  extraordinary  and  pe- 
culiar, and  authorized  by  law  to  serve  a  particular  purpose. 
This  latter  view  is  that  which  is  taken  by  the  court  of  appeals, 
and  there  is  no  authority  under  the  constitution,  as  they  have 
interpreted  it,  to  confer  jurisdiction  upon  the  county  court,  ex- 
cept in  those  particular  cases  which  were  to  be  found  in  the 
statute  book  when  the  constitution  was  adopted,  possessing  all 
these  characteristics,  and  thus  clearly  distinguishable  from  all 
ordinary  suits  and  actions.*  For  examples  of  such  cases,  the 

*  In  the  leading  opinion  referred  to  in  Kernan,  GARDINER,  Judge,  says, 
"  I  think  that  the  people  have  said  to  the  legislature,  by  their  ratification  of  this 
article,  [of  the  constitution,]  you  shall  have  authority  to  confer  unlimited  origi- 
nal civil  jurisdiction  upon  the  county  courts,  in  special  cases  now  existing,  OR 
which  may  hereafter  arise,  in  the  fair  exercise  of  your  general  power  of  legis- 
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court  refer  to  summary  proceedings  to  recover  land,  proceed- 
ings to  drain  swamps,  and  proceedings  in  insolvency ;  examples 
which  indicate  clearly  the  scope  which  the  court  intended 
should  be  given  to  the  provisions  in  question.  It  is  true,  the 
decision  reported  in  2d  Kernan  was  made  in  reference  to  one 
of  a  class  of  actions  that  were  formerly  known  as  actions  at 
law,  but  the  jurisdiction  of  the  courts  was  as  well  established 
and  their  proceedings  as  well  settled  in  suits  in  equity,  as  in 
the  ordinary  common  law  actions  of  assumpsit  case,  covenant 
and  the  rest.  And  therefore  it  is  as  easy  to  determine 
what  were  special  proceedings  in  equity  as  at  Jaw,  according 
to  the  statutes,  and  the  jurisdiction  and  practice  of  the  courts 
in  1846. 

We  were  pressed,  at  the  hearing,  with  the  argument,  that  the 
term  "  special  cases  "  was  recognized  and  applied  as  the  de- 
scription of  all  causes  or  actions,  as  well  as  proceedings,  which 
had  been  subjected  to  special  regulations  or  enactments,  as  to 
the  mode  of  procedure :  that  is,  that  whenever  the  legislature 
had,  previous  to  1846,  taken  a  common  law  action,  or  any  kind 
of  suit  in  equity  belonging  to  the  ordinary  jurisdiction  of  the 
courts,  and  had  made  special  regulations  as  to  the  mode  of  pro- 
ceeding, or  the  manner  of  enforcing  the  remedy  in  any  such 
case,  this  made  any  kind  of  action  or  proceeding  which  had 
thus  been  legislated  upon  a  special  case. 

I  do  not  know  that  there  is  any  legislation  to  be  found  upon 
the  statute  books  that  would  bring  suits  for  the  foreclosure  of 
mortgages  within  even  this  test.  Mortgages,  their  redemption 

lation.  All  other  'cases'  now  recognized  by  law  are  excepted  from  this  grant 
of  power;  and  as  to  them  you  are  prohibited  from  vesting  that  court  with  any 
such  jurisdiction,  either  general  or  special  and  limited." 

It  would  seem  by  this  language  that  the  court  did  not  intend  to  construe  the 
constitution  as  limiting  the  authority  of  the  legislature,  in  conferring  jurisdiction 
upon  county  courts,  to  the  special  cases  then  existing  under  the  statute,  but  to 
include  such  also  as  might  thereafter  arise.  This,  however,  does  not  appear  to 
touch  the  principal  question  in  this  case;  whether  an  action  for  the  foreclosure 
of  a  mortgage  is  not  as  well  defined  in  equity  in  this  country,  as  an  action  of 
assault  and  battery  at  common  law — and  both  come  within  the  exception  as  to 
"cases"  mentioned  in  the  opinion  of  Judge  GARDINER. — [REPORTER.] 
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and  their  foreclosure,  are  among  the  earliest  and  best  known 
subjects  of  equity  jurisdiction,  wherever  such  a  jurisdiction  is 
recognized.  The  maxims  by  which  this  branch  of  equity  law 
is  administered,  and  even  the  procedures  and  the  remedies 
which  the  law  affords  in  such  cases,  are  in  a  great  degree  bor- 
rowed from  the  civil  law.  From  thence  we  derive  the  method 
of  terminating  the  mortgagor's  right  of  redemption  by  a  sale 
which,  although  rejected  by  the  equity  courts  of  our  mother 
country  for  a  strict  foreclosure,  has  always  been  the  practice  of 
our  tribunals. 

There  is  Httle  or  nothing  in  the  statutes  in  reference  to  mort- 
gage cases,  which  is  not  declaratory  of  principles  of  equity  and 
'rules  of  practice  which  had  been  previously  adopted  by  the 
courts  as  part  of  the  equity  jurisprudence  of  the  state. 

But  this  cannot  be  the  true  test  of  the  class  of  cases  we  are 
seeking.  Cases  that  were  special  at  this  period  were  such  ac- 
tions and  proceedings  as  were  either  wholly  the  creature  of 
statute  for  special  and  recognized  purposes,  and  not  in  their 
nature  within  the  ordinary  jurisdiction  of  the  courts,  or  they 
are  remedies  given  by  statute,  which  are  entirely  new  and  un- 
like the  ordinary  and  usual  course  of  proceeding  of  the  courts 
in  every  other  case. 

The  doctrine  of  the  case  of  Kundolf  agt.  Thalheimer  is,  that 
we  are  to  construe  the  phraseology  of  the  constitution  by  the 
state  of  facts  existing  when  it  was  adopted ;  that  we  are  to  see 
what  actions  and  proceedings  would  have  been  known  and  de- 
scribed as  special  cases  under  the  statutes  in  1846.  It  will 
hardly  do  to  say  that  the  term  would  then  have  been  admitted 
to  be  applicable  to  all  cases  and  actions  in  regard  to  which  the 
legislature  had  made  any  special  provisions,  or  to  all  the  mat- 
ters which  are  regulated  by  the  provisions  of  the  8th  chapter 
of  the  3d  part,  or  in  other  portions  of  the  Revised  Statutes. 
For  instance,  the  legislature,  in  1830,  saw  fit  to  change  entirely 
the  character  and  the  procedure  in  the  action  of  ejectment,  to 
abolish  the  common  law  fictions  of  lease,  entry  and  ouster,  and 
to  substitute  a  statutory  action  of  ejectment,  formerly  a  mere 
possessory  action  for  writs  of  right,  and  all  the  old  real  actions. 
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Did  that  make  the  action  of  ejectment  a  special  case  according 
to  the  construction  we  are  following?  Clearly  not;  because 
the  proceedings  in  the  action  of  ejectment  were  still  left  to  fol-" 
low  the  course  of  the  common  law  and  the  existing  practice  ot 
the  court  in  all  its  essential  features.  There  was  still  a  decla- 
ration and  a  plea,  a  trial,  verdict,  judgment  and  execution,  as 
in  other  actions.  The  action  could  still  be  brought  in  all  cases 
where  it  lay  under  the  old  practice,  and  in  certain  additional 
cases,  in  lieu  of  a  writ  of  right,  and  a  writ  of  dower. 

The  action  still  continued  a  common  law  action,  and  its 
course  was  that  of  ordinary  suits  at  law  in  all  its  main  and  es- 
sential characteristics.  So,  too,  the  action  of  replevin  was,  by 
the  same  statutes,  extended  in  its  scope  and  altered  in  its  pro- 
cedure ;  but  hardly  any  lawyer,  I  think,  would,  in  1830  or  in 
1846,  have  called  the  action  of  replevin  a  special  proceeding, 
or  a  special  case  in  the  sense  in  which  the  court  of  appeals  in- 
tended the  use  of  the  term. 

This  mode  of  construing  the  constitution,  probably,  leaves  us 
but  little  right  to  inquire  or  to  conjecture  what  the  meaning 
and  intention  of  its  framers  was  in  this  or  any  other  part  of  it, 
except  as  it  may  be  gathered  from  the  most  narrow  and  literal 
construction  of  terms.  But  we  may  be  allowed  to  say  what  it 
seems  quite  obvious  that  the  makers  of  that  instrument  did  not 
intend  to  do.  And  it  can  hardly  be  doubted  that  they  did  not 
contemplate  or  design  any  such  unreasonable  distinction  or  ab- 
surd result,  as  would  follow  from  attaching  the  term  "  special 
cases  "  to  all  actions  and  proceedings  in  regard  to  which  special 
provisions  were  then  to  be  found  in  the  statutes,  and  excluding 
all  others. 

It  is  hardly  to  be  supposed  that  the  authors  of  the  consti- 
tution intended  to  allow  the  legislature  to  confer  upon  these 
local  and  limited  courts  jurisdiction  of  ejectment  and  replevin, 
of  proceedings  to  dissolve  corporations  and  suits  against 
them,  of  actions  against  legatees  and  next  of  kin,  .and  against 
all  public  bodies  and  on  all  official  bonds,  in  short,  of  all  the 
most  difficult  and  the  most  complicated  actions  known  to  the 
common  law,  and  which  had  for  that  reason  been  simplified  as 
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far  as  possible,  and  especially  regulated  by  statute,  and  still  to 
refuse  the  power  to  confer  jurisdiction  to  try  an  action  of  as- 
sault and  battery,  or  a  suit  on  a  promissory  note. 

It  is  true,  there  are  certain  remedies  and  proceedings  given 
and  defined  by  these  statutes,  especially  in  the  equitable  juris- 
diction of  the  courts,  which  would  seem  to  come  within  a  very 
narrow  definition  of  the  term  "  special  cases,"  in  the  view 
which  has  been  taken  of  it  by  the  court  of  last  resort,  and  yet 
which  are  among  the  most  complicated  and  difficult,  though  by 
no  means  the  most  unfrequent  proceedings  in  our  courts.  Such 
are  the  proceedings  against  heirs  and  devisees  for  the  debts  of 
the  ancestor,  which  are,  in  their  present  form,  a  new  and  pecu- 
liar remedy  given  by  the  statute,  exclusive  of  any  other  or  for- 
mer modes  of  procedure.  Such  also  are  perhaps  the  proceed- 
ings in  partition,  by  suit  or  petition. 

These  are  instances  of  new  and  peculiar  remedies  given  by 
the  statutes,  not  proceeding  nor  resulting  altogether  in  accord- 
ance with  the  ordinary  rules  and  practice  of  the  courts,  either 
'of  common  law  or  equity  jurisdiction.  Whether  these,  and 
others  resembling  them,  are  cases  of  which  the  constitution  in- 
tended that  the  county  court  should  be  allowed  to  acquire  juris- 
diction; whether,  indeed,  any  action  whatever,  brought  in  the 
ordinary  manner  of  the  courts,  either  as  a  legal  or  equitable 
remedy,  can  be  tried  in  the  county  courts,  are  questions  which 
must  be  decided  as  they  arise.  Some  of  them  will  now  be 
found  to  be  questions  of  no  little  difficulty.  It  is  enough  for 
the  present  case  to  say,  that  we  can  discover  no  reason  or 
principle  upon  which  an  action  for  the  foreclosure  of  a  mort- 
gage— an  action  as  frequent  in  its  occurrence,  and  as  uniform 
and  consistent  with  known  rules  in  its  procedure  in  a  court  of 
equity,  as  an  action  of  assumpsit  or  of  trespass  for  an  assault 
and  battery  in  a  court  of  law — can  be  regarded  as  a  "special 
case  "  under  any  rule,  or  any  definition  of  the  meaning  of  that 
term,  which  excludes  the  last  mentioned  forms  of  action  at  law 
from  its  scope. 

We  are  constrained,  therefore,  by  the  authority  of  the  court 
of  last  resort,  and  following  their  construction,  to  decide  that 
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so  much  of  the  Code  of  Procedure  as  confers  jurisdiction  of  the 
foreclosure  of  mortgages  upon  county  courts,  is  unconstitutional 
and  void,  and  therefore  this  judgment  must  be  reversed  in  toto, 
and  the  complaint  dismissed. 

Mr.  Justice  BROWN  concurred,  that  the  judgment  should  be 
reversed,  but  upon  the  first  ground  stated  in  the  foregoing 
opinion;  but  dissented  from  the  opinion  that  the  act  conferring 
jurisdiction  of  foreclosures  upon  county  courts  was  unconstitu- 
tional. The  learned  justice  did  not  deliver  any  written  opinion. 

Mr.  Justice  STRONG  delivered  a  written  opinion,  in  which  he 
dissented  from  the  first  ground  stated  above  as  to  parties,  but 
concurred  that  the  act  referred  to  was  unconstitutional. 

Both  his  opinion  and  also  that  of  Mr.  Justice  EMOTT  will  be 
published  in  23d  Harbour's  Rep. 


SUPREME   COURT. 

MARY  NORTON,  administratrix,  &c.,  of  THOMAS  NORTON,  de- 
ceased, agt.  EBENEZER  WISWALL. 

SEVEN  OTHER  SUITS  agt.  SAME  DEFENDANTS. 

The  statute  which  gives  a  right  of  action  to  the  personal  representatives  of  a 
deceased  plaintiff,  under  the  act  "  requiring  compensation  for  causing  death 
by  wrongful  act,  neglect,  or  default,"  (Sess.  Laws,  1S47,  p.  575,)  does  not 
extend  that  right  beyond  the  defendant  or  wrong-doer  personally.  The  com- 
mon law  rule,  that  the  remedy  for  injuries  to  the  person  dies  with  the  wrong- 
doer, remains  unchanged. 

Therefore,  where  a  defendant  in  such  action  dies  pending  the  action,  before  ver- 
dict, the  action  is  not  sustainable  against  his  personal  representatives.  The 
plaintiff's  remedy  is  gone. 

It  does  not  help  the  difficulty  that  the  defendant,  when  the  alleged  injuries  oc- 
curred, was  acting  in  the  capacity  of  a  carrier,  and  thus  owed  a  duty  to  the 
plaintiff,  upon  which  an  action,  in  form  ex  contractu,  might  be  maintained. 
For  it  is  only  because  the  plaintiff's  action  is  for  a  wrong,  that  he  is  able  to 
maintain  it  under  the  statute,  as  against  the  defendant  himself. 
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Albany  Special  Term,  Aug.,  1856. 

MOTION  that  suits  be  continued  against  executors. 

These  eight  actions  were  brought  against  the  defendant  as 
the  proprietor  of  the  ferry  across  the  Hudson  River,  at  Troy, 
under  the  provisions  of  the  act  of  the  legislature,  "  requiring 
compensation  for  causing  death  by  wrongful  act,  neglect,  or 
default."  (Sess.  Laws,  184*7,  p.  575.)  Eight  persons  were  al- 
leged to  have  been  drowned  by  the  upsetting  of  a  skiff,  at  the 
defendant's  ferry,  and  the  plaintiffs  in  these  actions  are,  sever- 
ally, the  personal  representatives  of  the  persons  so  drowned. 
In  seven  of  the  actions  issues  of  fact  were  joined,  and  in  the 
other  an  issue  of  law. 

The  defendant  died  in  July,  1856,  leaving  a  will,  which  has 
since  been  duly  proved,  by  which  he  appointed  his  sons,  Eben- 
ezer  Wiswall  and  John  P.  Wiswall,  his  executors,  who  have 
duly  qualified. 

Before  the  death  of  the  defendant,  one  of  the  actions  in 
which  an  issue  of  fact  had  been  joined,  had  been  tried.  The 
trial  resulted  in  a  verdict  for  the  plaintiff,  and  a  recovery  of 
damages  to  the  amount  of  $3,000.  The  issue  of  law  had  also 
been  argued,  but.  remained  undecided.  No  trial  had  been  had 
in  the  remaining  six  actions.  The  plaintiffs  moved  that  each 
of  the  actions  be  continued  against  the  executors  of  the  de- 
fendant. 

D.  GARDNER,  for  plaintiff's. 

G.  VAN  SANTVOORD,  for  executors. 

HARRIS,  Justice.  The  actions  are  brought  for  the  alleged 
wrongful  act,  neglect,  or  default  of  the  defendant.  No  other 
action  is  given  by  the  statute  under  which  the  plaintiffs  pro- 
ceed. The  test  by  which  to  determine  whether  the  actions 
will  lie  or  not,  is  to  inquire  whether,  in  case  the  several  intes- 
tates had  survived,  they  could  have  maintained  actions  for  the 
injuries  they  had  sustained  by  reason  of  the  same  wrongful  act, 
neglect  or  default.  If  they  could,  then  the  statute  declares 
that  the  party  who  would  have  been  thus  liable  shall,  notwith- 
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standing  the  death  of  the  person  injured,  continue  to  be  liable, 
in  an  action  to  be  brought  by  and  in  the  name  of  the  personal 
representatives  of  such  deceased  person. 

It  cannot  be  doubted  that,  had  the  persons  injured  survived, 
their  causes  of  action  would  have  been  for  personal  injuries.  The 
wrongs  complained  of  had  no  reference  to  the  estate  of  the  par- 
ties injured.  They  are  personal  injuries,  and  but  lor  the  stat- 
ute, the  right  of  action  would  have  died  with  the  person. 

At  common  law,  no  action  would  lie  against  the  personal 
representatives  of  a  wrong-doer  for  an  injury,  but,  by  a  recent 
act  of  parliament,  (3  &  4  W.  IV,  Ch.  42,  §  2,  cited  in  IChitty's 
PL  90,)  it  is  provided  that,  for  an  injury  to  personal  property, 
an  action  may  be  maintained  against  the  personal  representa- 
tives of  the  wrong-doer.  A  similar  provision  was  inserted  in 
our  Revised  Statutes.  (2  R.  S.  447,  §  1.)  But  the  second  sec- 
tion of  the  same  act  declares,  that  the  provision  shall  not  ex- 
tend to  actions  on  the  case  for  injuries  to  the  person  of  the 
plaintiff,  or  of  the  testator  or  intestate  of  any  executor  or  ad- 
ministrator. 

The  statute  which  gives  the  right  of  action  to  the  personal 
representative  of  the  party  injured  does  not  extend  that  right 
of  action  beyond  the  wrong-doer  himself.  The  common-law  rule 
that  the  remedy  for  injuries  to  the  person  dies  with  the  wrong- 
doer, remains  unchanged.  The  rule  that  actio  personalis  mori- 
tur  cum  persona,  is  as  applicable  to  the  death  of  the  wrong- 
doer as  to  that  of  the  party  injured.  Indeed,  it  is  more  so  ;  for 
the  statute  under  which  these  actions  are  brought  has  made  one 
exception  to  the  rule  in  respect  to  the  latter,  while  there  is  no 
exception  to  the  rule  in  respect  to  the  former.  (See  The  People 
agt.  Gibbs,  9  Wend.  29,  and  cases  there  ciUd;  Hodgman  agt. 
Western  Railroad  Corporation,  1  How.  492 ;  United  States  agt. 
Daniel,  6  How.  U.  S.  R.  11 :  1  Chitty's  PI  90.) 

The  plaintiffs'  counsel  supposes  that  there  is  something  in  the 
fact  that  the  defendant  was  acting  in  the  capacity  of  a  carrier, 
and  thus  owed  a  duty  to  those  who  employed  him,  upon  which 
an  action,  in  form  ex  contractu,  might  be  maintained,  that  will 
save  his  actions.  But  I  am  unable  to  see  how  he  can  success- 
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fully  invoke  the  aid  of  any  such  principle.  It  is  only  because 
his  actions  are  for  wrongs,  that  he  is  able  to  maintain  them  at 
all,  even  as  against  the  wrong-doer  himself.  Now  that  the  al- 
leged wrong-doer  is  dead,  the  character  of  the  actions  is  not 
changed  :  they  still  remain  actions  for  personal  wrongs.  Such 
actions,  we  have  seen,  are  never  sustainable  against  the  per- 
sonal representatives  of  the  wrong-doer. 

Nor  is  there  anything  in  the  provisions  of  the  Code  which 
has  any  effect  upon  the  existing  rules  of  law  upon  the  subject. 
The  121st  section,  without  undertaking  to  declare  what  causes 
of  action  do,  and  what  do  not  survive  or  continue,  upon  the 
death  of  a  party,  merely  provides  a  simple  and  summary  mode 
of  continuing  such  actions  as  do  survive. 

In  respect  to  the  action  in  which  the  plaintiff  has  obtained  a 
verdict,  there  is  no  necessity  on  her  part  that  the  suit  be  con- 
tinued. The  statute  authorizes  a  final  judgment  to  be  entered 
in  the  name  of  the  original  parties.  (2  R.  S.  387,  §  4.)* 

Since  the  argument  of  these  motions,  the  issue  of  law  joined  in 
one  of  the  actions  has  been  decided  against  the  plaintiff.  Had  the 
decision  been  in  favor  of  the  plaintiff,  he  might  probably  have 
had  the  judgment  entered  thereon  as  of  the  time  of  the  argu- 
ment. As  it  is,  it  may  be  proper  that  the  judgment  should  be 
thus  entered.  (See  Ehle  agt.  Moyer,  8  How.  244 ;  Diefendorf 
agt.  House,  9  id.  243.) 

Although,  in  examining  one  of  these  eases  upon  a  demurrer 
to  the  complaint,  I  have  come  to  the  conclusion  that  these  ac- 
tions could  not  be  sustained,  even  as  against  the  original  de- 
fendani,  I  should  have  preferred  to  have  found  myself  at  liberty 
to  grant  the  order  for  which  the  plaintiffs  ask,  directing  that 

*  The  12Ist  section  of  the  Code,  as  amended  by  the  legislature  in  1857,  adds 
the  following  clause  to  the  section  as  it  stood  before,  to  wit:  "After  a  verdiet 
shall  be  rendered  in  any  action  for  a  wrong,  such  action  shall  not  abate  by  the 
death  of  any  party,  but  the  case  shall  proceed  thereafter  in  the  same  manner  as 
in  cases  where  the  cause  of  action  now  survives  by  law." 

This  is  a  similar  provision  to  that  of  the  Revised  Statutes,  referred  to,  which 
gives  the  court  the  right  to  enter  final  judgment  in  the  names  of  the  original 
parties,  where  either  party  dies  after  verdict  or  plea  of  confession,  in  the  action. 
[REPORTER.] 
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the  suits  be  continued  against  the  executors  of  the  defendant. 
Then,  in  case  the  view  I  have  taken  of  the  merits  of  these  ac- 
tions should  be  held,  upon  appeal,  to  be  erroneous,  the  plain- 
tiffs would  be  in  a  situation  to  proceed  to  try  such  of  the  actions 
as  have  not  yet  been  tried.  But,  upon  a  careful  consideration 
of  the  question,  I  am  satisfied  that  the  cause  of  action  does  not, 
in  either  of  these  cases,  survive  against  the  personal  represent- 
atives of  the  defendant.  It  is  not  a  case,  therefore,  in  which  I 
can  be  allowed  to  consult  my  own  preference.  I  am  glad, 
however,  to  know  that  even  this  determination  may  be  reviewed 
upon  appeal. 

The  motion  in  each  of  these  eight  suits  must  be  denied,  but 
without  costs. 


SUPREME  COURT. 
WILLIAM  GILBERT  agt.  JOSEPH  ROUNDS. 

Circumstances  of  aggravation  in  actions  of  assault  and  battery  never  were 
traversable.  A  defendant  did  not  admit  such  matters  by  not  pleading  to  the 
declaration  prior  to  the  Code. 

The  Code,  (§§  1G4,  165,)  which  expressly  permits  the  defendant  to  allege,  in  his 
answer,  any  mitigating  circumstances,  to  reduce  the  amount  of  damages  in 
actions  of  slander  and  libel,  and  the  decisions  under  it,  upon  that  question,  are 
inapplicable  to  actions  for  assault  and  battery. 

An  answer,  that  only  controverts  the  allegations  of  the  complaint,  is  frivolous  if 
it  does  not  put  in  issue  some  allegation  which  the  plaintiff  must  establish,  to 
entitle  him  to  a  verdict. 

Statements  of  new  matter,  in  an  answer  to  an  action  for  assault  and  battery, 
which  consist  entirely  of  circumstances  of  aggravation,  do  not  constitute  a 
defence  to  the  action,  nor  a  counter-claim. 

A  counter-claim  need  not  be  sufficient  to  defeat  the  whole  of  the  cause  of  ac- 
tion agajnst  which  it  is  interposed;  but  any  other  defence  consisting  of  new 
matter,  except  in  actions  for  libel  and  slander,  must  be  an  answer  to  the  entire 
cause  of  action  to  which  it  is  set  up. 

If  a  defendant  suffers  a  default,  or  omits  to  answer  the  complaint,  it  is  a  confes- 
sion only  of  the  material  allegations  in  the  complaint,  which  must  be  estab- 
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lished  to  entitle  the  plaintiff  to  a  judgment.  His  default  only  admits  the  ma- 
terial and  traversable  matters  set  out  in  the  complaint. 

A  default  of  a  defendant,  for  not  answering  in  an  action  for  an  assault  and  bat- 
tery, entitles  the  plaintiff  to  a  judgment  for  only  nominal  damages.  If  he 
claims  more  damages,  he  must  prove  the  facts  that  will  entitle  him  to  recover 
them. 

And  in  such  case  the  defendant  may  call  witnesses  on  the  assessment  of  the 
plaintiff's  damages,  whether  they  shall  be  assessed  by  a  sheriff's  jury,  upon  a 
writ  of  inquiry  or  otherwise,  to  prove  all  proper  mitigating  circumstances. 
(See  to  the  same  effect  Lane  agt.  Gilbert,  9  How.  Pr.  JR.  150;  and  Saltus 
agt.  Kipp,  12  id.  342.) 

Broome  General  Term,  Jan.)  1857. 

Present,  GRAY,  MASON  and  BALCOM,  Justices. 

THE  complaint  contains  these  allegations,  to  wit : — 

"  That  the  defendant,  on  the  third  day  of  July,  1856,  at  Ox- 
ford, with  force  and  arms,  assaulted  the  plaintiff;  and  then  and 
there,  with  great  force  and  violence,  seized  and  laid  hold  of  the 
plaintiff;  and  then  and  there  plucked,  pulled  and  tore  divers 
large  quantities  of  hair  from  and  off  the  head  of  the  plaintiff; 
and  then  and  there,  with  his  fists,  gave  and  struck  the  plaintiff 
divers  violent  blows,  and  strokes,  on  and  about  his  head,  face 
and  breast,  and  divers  other  parts  of  his  body  :  and  also  then 
and  there,  with  great  force  and  violence,  shook  and  pulled  about 
the  plaintiff,  and  cast  and  threw  the  plaintiff  down  to  and  upon 
the  ground  ;  and  then  and  there  violently  kicked  the  plaintiff, 
and  gave  and  struck  him  a  great  many  other  blows  and  strokes. 
By  means  of  which  several  premises  the  plaintiff  was  then 
greatly  hurt,  bruised  and  wounded,  and  became  and  was  sick, 
sore,  lame,  and  disordered,  to  the  great  damage  and  injury  of 
the  plaintiff." 

The  complaint  contains  a  demand  for  a  judgment  against  the 
defendant  for  five  hundred  dollars  damages,  besides  costs  :  and 
it  is  duly  verified. 

The  defendant's  answer  is,  that  he  "denies  that,  at  the  time 
and  place  stated  in  the  complaint,  or  at  any  other  time  and 
place,  he  ever  plucked,  pulled  and  tore  divers  large  quantities 
of  hair  from  and  off  the  head  of  the  plaintiff;  or  that  he  then 
and  there,  or  at  any  other  time,  ever,  with  his  fists,  gave  and 
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struck  the  plaintiff  divers  violent  blows  and  strokes  upon  any 
part  of  his  person  ;  or  that  he  ever  struck  the  plaintiff  at  all ; 
or  that  he  ever  kicked  the  plaintiff  at  the  time  and  place  men- 
tioned in  the  complaint,  or  at  any  other  time  or  place." 

But  the  defendant  states  the  truth  to  be,  that  on  the  3d  day 
of  July,  1856,  the  children  of  the  defendant — one  son  about 
twelve  years  of  age,  and  two  sons  and  one  daughter,  younger 
than  his  said  son — were  attending  school  at  some  little  distance 
from  the  residence  of  the  defendant,  in  a  quiet  and  peaceable 
manner;  that  while  attending  said  school,  and  going  to  and 
returning  from  the  same,  from  and  to  the  residence  of  the  de 
fendant',  the  plaintiff,  on  the  3d  day  of  July,  1856,  at  Oxford, 
violently,  and  with  force  and  arms,  assaulted  the  said  four  in- 
fant children  of  the  defendant,  and  made  divers  and  sundry 
violent  and  harsh  threats,  at  the  said  children  of  the  defendant ; 
and  swore  at  them  ;  and  followed  the  said  children  in  and  along 
the  road  to  and  from  said  school,  and  into  said  school-house, 
with  a  horsewhip,  threatening  to  beat  them,  and  striking  with 
said  whip  at  one  or  more  of  said  children,  all  of  which  said 
treatment  to,  and  acts  and  doings  of  the  plaintiff,  towards  the 
said  children  the  defendant  was  informed  of  on  the  said  3d  day 
of  July,  and  then  believed,  and  now  believes,  the  same  to  be 
true.  And  that  on  the  said  3d  day  of  July,  the  plaintiff,  while 
so  treating  and  abusing  the  said  children  as  aforesaid,  as  the 
defendant  was  informed,  and  then  believed,  and  now  believes 
to  be  true,  threatened  the  defendant,  and  said  he  would  treat 
and  abuse  the  defendant  in  the  same  manner  as  he  had  and  did 
the  said  children,  or  words  to  that  effect ;  and  sent  word  to  the 
defendant  that  he  would  do  so ;  and  for  this  defendant  to  come 
and  see  him.  That  the  defendant  went  to  see  the  plaintiff  on 
the  said  3d  day  of  July,  to  learn  the  reasons  of  the  plaintiff's 
treatment  to  and  towards  the  said  children  of  the  defendant; 
and  that  the  plaintiff  then  and  there  threatened  the  defendant, 
and  used  abusive  and  insulting  language  to  him ;  and  then  and 
there  threatened  his  said  children ;  and  that  he  would  continue 
to  abuse  and  maltreat  the  said  children  of  the  defendant;  and 
this  defendant  admits  that,  after  all  this,  being  exasperated,  he 
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did  take  hold  of  the  plaintiff,  on  the  said  3d  day  of  July,  and 
shook  him  some,  and  pushed  him  over  on  the  ground ;  which 
he  was  provoked  and  exasperated  to  do  by  the  plaintiff,  for  the 
reasons  aforesaid." 

The  answer  contains  a  demand  for  a  judgment  for  costs  of 
the  action  against  the  plaintiff:  and  it  is  duly  verified.  The 
plaintiff  moved,  at  a  special  term  in  Chenango  county,  in  Au- 
gust, 1856,  to  strike  out  of  the  answer  all  after  the  denial  con- 
tained in  the  answer,  as  irrelevant,  redundant  and  frivolous ; 
or  that  judgment  be  rendered  for  the  plaintiff;  or  for  such  other 
rule,  order,  relief,  or  judgment  as  to  the  court  might  seem  meet; 
and  for  costs  of  the  motion.  And  upon  such  motion  the  court 
made  an  order,  that  the  plaintiff  have  judgment  in  the  action, 
on  account  of  the  frivolousness  of  the  answer. 

The  defendant  has  appealed  from  this  order  to  the  general 
term. 

R.  J.  BALDWIN,  for  plaintiff. 

GLOVER  &  VAN  DERLYN,  for  defendant. 

By  the  court — BALCOM,  Justice.  The  statement  of  facts,  in 
the  complaint,  constitutes  but  one  cause  of  action.  If  the  ac- 
tion could  be  tried  upon  the  complaint  and  answer,  the  plaintiff 
would  be  entitled  to  a  verdict  for  nominal  damages,  without 
making  any  proof  whatever;  and  the  defendant  could  not  de- 
prive him  of  such  a  verdict  by  proving  all  the  allegations  con- 
tained in  his  answer. 

The  statement  in  the  complaint,  that  the  defendant,  on  the 
3d  day  of  July,  1856,  at  Oxford,  with  force  and  violence,  as- 
saulted the  plaintiff,  and  seized  and  laid  hold  of  the  plaintiff, 
is  not  denied  or  avoided  by  any  allegations  in  the  answer. 
The  denials  and  statements  of  new  matter,  in  the  answer, 
merely  controvert  the  aggravating  circumstances  that  the  com- 
plaint  shows  attended  the  commission  of  the  assault  and  bat- 
tery, which  is  therein  charged  against  the  defendant.  Circum- 
stances of  aggravation,  in  actions  for  assaults  and  batteries, 
never  were  traversable.  (Bates  agt.  Loomis,  5  Wend.  134.)  A 

VOL.  XIV.  4 
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defendant  did  not  admit  such  matters  by  not  pleading  to  the 
declaration,  prior  to  the  Code.  (5  Wend.  134 ;  Gra.  Pr.  2d,  ed* 
798,  &c.) 

Is  the  answer  frivolous  ?  If  the  case  of  Lane  agt.  Gilbert 
(9  How.  Pr.  R.  150)  is  to  be  followed,  it  is  clearly  frivolous. 
The  defendant's  counsel  insist  that  an  answer  in  an  action  for 
an  assault  and  battery,  may  contain  new  matter,  that  goes  only 
in  mitigation  of  the  plaintiff's  damages.  They  rely  upon  Stiles 
agt.  Comstock,  (9  How.  Pr.  R.  48,)  Heaton  agt.  Wright,  (10  id. 
79,)  and  Herr  agt.  Bamberg,  (id.  128,)  to  establish  this  posi- 
tion. They  were  all  actions  for  slander,  in  which  the  Code 
expressly  permits  the  defendant  to  allege,  in  his  answer,  any 
mitigating  circumstances,  to  reduce  the  amount  of  damages. 
(Code,  §§  164,  165.)  These  decisions  are  therefore  inapplica- 
ble to  the  case  at  bar. 

A  frivolous  answer  has  been  defined  to  be,  one  which,  if  true, 
does  not  contain  any  defence  to  any  part  of  the  plaintiff's  cause 
of  action.  (Nichols  agt.  Jones,  6  How.  Pr.  R.  355  ;  Leach  agt. 
Boynton,  3  Abbott's  Rep.  1.)  An  answer  that  merely  contro- 
verts allegations  of  the  complaint  is  frivolous,  unless  it  contains 
a  denial  of  some  material  allegation  of  the  complaint.  (Temple 
agt.  Murray,  6  How.  Pr.  R.  329 ;  Hull  agt.  Smith,  8  id.  149  j 
Edson  agt.  Dillaye,  id.  273  ;  Lane  agt.  Gilbert,  9  id.  150  ;  10  id. 
457.)  An  answer  that  only  controverts  the  allegations  of  the 
complaint,  is  frivolous,  if  it  does  not  put  in  issue  some  allega- 
tion, which  the  plaintiff  must  establish,  to  entitle  him  to  a  ver- 
dict. The  answer  in  this  action,  so  far  as  it  contains  denials 
only,  fails  to  do  this,  and  is  therefore  frivolous.  (5  Wend.  134.) 

The  statements  of  new  matter  in  the  answer,  do  not  consti- 
tute a  defence  to  the  action,  or  a  counter-claim.  (Code,  §  150; 
12  How.  Prac.  Rep.  310 .  Kneedler  agt.  Sternburgh,  10  id.  67 ; 
Drake  agt.  Cockcroft,  id.  382 ;  7  id.  123,  294,  303.)  A  coun- 
ter-claim need  not  be  sufficient  to  defeat  the  whole  of  the  cause 
of  action  against  which  it  is  interposed  ;  but  any  other  defence, 
consisting  of  new  matter,  except  in  actions  for  libel  and  slan- 
der, must  be  an  answer  to  the  entire  cause  of  action,  to  which 
it  is  set  up.  (10  How.  Pr.  R.  68.)  The  answer  is  frivolous, 


NEW- YORK  PRACTICE  REPORTS.  51 

Gilbert  agt.  Rounds. 

within  these  rules,  so  far  as  it  sets  up  new  matter  as  a  defence 
to  the  action. 

A  defendant,  by  suffering  a  default,  or  by  omitting  to  deny 
the  allegations  of  the  complaint,  only  admits  the  truth  of  such 
allegations  in  the  complaint  as  the  plaintiff  would  be  obliged  to 
prove,  in  order  to  recover  upon  an  issue  formed  by  a  general 
denial  of  each  and  every  allegation  in  the  complaint.  His  de- 
fault only  admits  the  material  and  traversable  matters  set  out  in 
the  complaint.  (5  Wend.  134.)  In  other  words,  the  omission 
of  the  defendant  to  answer  is  a  confession  only  of  the  material 
allegations  in  the  complaint,  which  must  be  established  to  en- 
title the  plaintiff  to  a  judgment.  (Code,  §  168;  Fry  agt.  Ben- 
nett, 5  Sand.  54  ;  Newman  agt.  Otto,  4  Sand.  668 ;  Harlow  agt. 
Hamilton,  6  How.  Pr.  R.  475,)  The  decision  in  The  Mayor  of 
Jllbany  agt.  Cunliff,  (2  Com.  170,  171,)  does  not  conflict  with 
these  views. 

A  default  of  a  defendant,  for  not  answering,  in  an  action  for 
an  assault  and  battery,  entitles  the  plaintiff  to  a  judgment,  for 
only  nominal  damages.  (Bates  agt.  Loomis,  5  Wend.  134;  Gra. 
Pr.  2d  ed.  797-799.)  If  he  claims  more  damages,  he  must 
prove  the  facts  that  will  entitle  him  to  recover  them. 

When  a  party  suffers  an  inquest  to  be  taken  against  him  at 
the  circuit,  there  is  authority  for  saying  that  he  thereby  loses 
the  right  to  produce  testimony  and  examine  witnesses  on  his 
part,  and  is  restricted  to  the  right  of  cross-examining  the  plain- 
tiff's witnesses.  (Green  agt.  Willis,  1  Wend.  78 ;  Gra.  Pr.  2d 
ed.  292,  293.)  But  I  am  unable  to  find  any  authority  that  thus 
restricts  the  defendant's  rights,  on  the  assessment  of  damages, 
either  at  the  circuit  or  before  a  sheriff's  jury,  when  judgment 
goes  against  him  by  default  for  not  answering  the  complaint ; 
(see  Foster  agt.  Smith,  10  Wend.  377 ;  5  id.  563 ;  1  Hill,  101 ; 
Gra.  Pr.  2d  ed.  798,  799 ;)  and  I  think  there  is  no  such  au- 
thority. 

In  Saltus  agt.  Kipp,  (12  How.  Pr.  R.  342,)  which  was  an 
action  for  an  assault  and  battery,  BOSWORTH,  Justice,  says, — 
"  Ji  defendant  may  call  witnesses,  on  the  assessment  of  dam- 
ages, upon  a  writ  of  inquiry,  and  prove  any  matter  which  prop- 
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erly  goes  to  mitigate  damages."  The  case  of  Lane  agt.  Gil- 
bert holds  the  same  principle.  The  defendant  in  this  action 
may  call  witnesses,  on  the  assessment  of  the  plantiff's  dam- 
ages, whether  they  shall  be  assessed  by  a  sheriff's  jury,  upon 
a  writ  of  inquiry,  or  otherwise,  to  prove  all  proper  mitigating 
facts  and  circumstances  connected  with  the  commission  of  the 
assault  and  battery  upon  the  plaintiff.  Hence  there  is  no  ne- 
cessity for  answering  the  complaint  in  the  action.  The  de- 
fendant loses  no  right  by  being  shut  out  from  so  doing;  but  he 
saves,  by  reason  thereof,  the  costs  of  a  trial  at  the  circuit,  with 
all  its  attending  perplexities. 

The  order  that  the  plaintiff  have  judgment  in  the  action  for 
the  frivolousness  of  the  answer,  should  be  affirmed,  with  ten 
dollars  costs. 

Decision  accordingly. 


SUPERIOR  COURT. 

GRAHAM  agt.  COLBURN. 

The  judge  before  whom  proceedings  supplementary  to  execution,  under  §  292 
of  the  Code,  are  pending,  has  no  power  to  order  a  commission  to  be  issued 
for  the  examination  of  witnesses  residing  out  of  the  state,  to  take  testimony 
to  be  used  on  such  proceedings. 

At  Chambers,  Feb.,  1857. 

THE  plaintiff  having  obtained,  under  §  292  of  the  Code,  an 
order  requiring  the  defendant  to  appear  before  a  judge  of  this 
court,  and  answer  concerning  his  property,  now  moves,  upon 
affidavits  and  notice,  that  a  commission  issue  to  examine  wit- 
nesses residing  out  of  the  state,  on  the  ground  that  their  testi- 
mony is  material  and  necessary  for  the  plaintiff  in  the  proceed- 
ings aforesaid.  The  motion  is  opposed  on  the  ground  that  the 
court  has  no  power  to  issue  a  commission  in  such  a  proceeding. 
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-,  for  plaintiff, 

-jfor  defendant. 

BOSWORTH,  Justice.  The  chapter  of  the  Code  relating  to 
proceedings  supplementary  to  the  execution,  does  not,  in  terms, 
authorize  a  commission  to  be  issued. 

The  party,  who  is  the  judgment-debtor,  is  required  to  ap- 
pear before  the  judge  making  the  order,  or  before  a  referee  ap- 
pointed by  the  court  or  judge.  Sections  295  and  296  make  it 
the  duty  of  witnesses,  when  duly  subpcenaed,  to  appear  before 
such  judge  or  referee.  Those  two  are  the  only  sections  which 
confer  authority  to  compel  the  attendance  of  witnesses,  or  to 
procure  testimony.  Section  301  provides  for  the  allowance  of 
witnesses'  fees. 

If  any  witness  disobey  any  order  of  the  judge  or  referee, 
duly  served,  he  may  be  punished  by  the  judge  as  for  a  con- 
tempt. (§302.) 

These  sections  contemplate,  and  provide  for,  summary  pro- 
ceedings, to  be  had  in  the  county  in  which  the  judgment-debtor 
resides,  if  he  be  a  resident  of  this  state.  (§  292.) 

They  confer  no  express  authority  to  issue  a  commission  to 
examine  witnesses  residing  out  of  the  state. 

Instead  of  conferring  it,  either  expressly  or  by  implication, 
their  general  scope  and  meaning  is  repugnant  to  the  existence 
of  a  legislative  intent  to  grant  such  authority. 

The  motion  must  be  denied. 
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SUPREME  COURT. 
JOHN  LA  FAROE  agt.  WILLIAM  W.  VAN  WAGENEN. 

A  sale  under  a  judgment  of  foreclosure,  being  advertised  for  the  llth  of  Decem- 
ber, 1856,  the  defendant,  on  the  9th,  procured  an  ex  part e  order,  accompanied 
with  a  stay  of  all  proceedings,  for  a  motion  to  set  aside  the  proceedings.  By 
reason  of  this  stay,  the  referee,  at  the  time  and  place  of  sale,  declared  it  ad- 
journed generally,  without  stating  it  to  be  adjourned  to  any  particular  day. 
The  stay  was  soon  after  dissolved,  and  the  motion  denied.  In  the  next  weekly 
issue  of  the  paper  in  which  the  sale  had  been  advertised,  a  notice  of  adjourn- 
ment from  Dec.  llth  to  Dec.  18th,  was  regularly  published,  and  the  sale  was 
had  pursuant  to  such  adjournment. 

Held,  that  defendant,  whose  act  in  procuring  an  unwarranted  stay  of  proceedings, 
had  prevented  the  referee  from  announcing,  at  the  time  appointed  for  the  sale, 
the  adjourned  day,  should  not  be  allowed  to  take  advantage  of  the  irregularity, 
if  there  was  one. 

Where  a  party  procures  an  order  to  show  cause  for  a  motion,  accompanied  with 
a  stay  of  proceedings,  to  which  he  is  not  entitled,  it  is  his  duty,  and  not  that 
of  the  judge,  to  supervise  the  regularity  of  the  proceedings,  and  to  see  that  the 
order  is  not  too  broad  for  the  case  on  which  it  is  founded.  If  it  be  so,  and  if 
one  of  the  parties  must  suffer  in  consequence,  the  court  will  not  interfere  to 
throw  the  loss  or  burden  on  the  party  who  was  improperly  restrained ;  but 
will  leave  it  on  the  party  who  was  the  cause  of  it. 

Although  the  proper  method  of  adjourning  a  sale,  or  other  judicial  proceeding, 
would  include  the  naming  of  the  adjourned  day,  yet,  in  the  case  stated  above, 

Held,  that  it  would  be  contrary  to  the  dictates  of  good  faith,  and  allowing  the 
party  to  take  advantage  of  his  own  wrong,  to  grant  his  motion  to  set  aside 
the  sale. 

Brooklyn  Special  Term,  March,  1857. 

MOTION  to  set  aside  sale  of  mortgaged  premises. 

C.  E.  APPLEBY  &  W.  C.  NOYES,  for  plaintiff. 
WM.  W.  VAN  WAGENEN,  in  person. 

BIRDSEYE,  Justice.  The  defendant  bases  this  application  on 
six  different  grounds  ;  the  first  and  sixth  of  which  properly  con- 
cern the  merits;  while  the  others  relate  only  to  the  regularity 
and  validity  of  the  proceedings. 
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The  first  objection,  which  grows  out  of  the  alleged  substitu- 
tion of  the  trust  deed  for  the  mortgage  and  the  judgment  of 
foreclosure  thereon,  was  brought  before  this  court,  in  the  first 
district.  That  point  was  expressly  passed  upon  there,  at  the 
general  term,  and  a  temporary  injunction  was  dissolved,  which 
had  been  granted  upon  the  allegation  of  Mr.  Van  Wagenen, 
that  substitution  had  taken  place,  and  that  La  Farge's  right  to 
proceed  on  his  judgment  in  foreclosure  was  equitably  barred, 
by  his  receiving  an  inconsistent  security. 

As  I  intimated  upon  the  argument  of  this  motion,  that  decision 
must  be  held  conclusive  till  reversed  upon  appeal ;  and  I  also 
suggested  that  unless  a  state  of  facts  was  shown  on  this  motion 
materially  different  from  that  presented  upon  that  one,  that 
point  would  not  be  further  examined.  No  such  difference  be- 
tween the  facts  set  forth  then,  and  those  which  now  appear, 
was  pointed  out.  This  objection  must  consequently  be  over- 
ruled. 

The  second  and  third  grounds  for  the  motion,  (that  a  sale 
of  mortgaged  premises  out  of  the  county  in  which  they  are 
situated,  will  be  wholly  inoperative,  will  convey  no  title  to  the 
purchaser,  and  that  the  judgment  is  inoperative,  by  reason  of 
its  having  been  applied  for  and  obtained  in  a  county  different 
from  that  in  which  the  mortgaged  premises  are  situated,)  were 
both,  in  substance,  involved  in  the  motion  heard  and  decided 
by  Mr.  Justice  ROCKWELL,  on  the  28th  of  April,  1856,  whose 
order  was  affirmed,  with  a  slight  modification,  on  a  different 
point,  at  the  general  term  in  this  district,  on  the  24th  of  Octo- 
ber last.  They  are,  therefore,  dismissed. 

The  fifth  objection  (that  the  notice  of  the  proposed  sale  was 
first  published  before  the  actual  entry  and  service  of  the  order 
of  the  general  term  last  mentioned,  which  affirmed  the  order 
appealed  from,  and  dissolved  the  stay  of  proceedings,)  was 
passed  upon  by  Mr.  Justice  STRONG,  on  the  motion,  on  the  12th 
of  December  last.  It  is  likewise  dismissed. 

The  sixth  objection  must  share  the  same  fate. 

The  plaintiff  positively  denies  that  he  has  done  any  acts,  or 
circulated  any  reports  with  a  view  of  preventing  competition 
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from  bidding,  or  preventing  a  bonafide  sale.  The  fact  that  the 
deposit  of  ten  per  cent,  and  the  fees  of  the  auctioneer,  upon 
the  sale,  were  not  paid,  is  not  pointed  out  in  the  notice  of  mo- 
tion as  an  irregularity,  on  which  this  motion  was  to  be  made. 
If  it  had  been,  the  objection  is  fully  answered  by  the  proof  that 
the  plaintiff's  attorney  bought  in  the  premises  on  the  behalf, 
and  for  the  benefit  of  the  plaintiff.  It  would  have  been  an  idle 
ceremony  for  the  plaintiff  to  have  paid  the  deposit  to  the  de- 
fence, and  received  it  back  again.  And  as  for  the  auctioneer's 
fees,  when  he  applies  to  the  court  for  relief  on  that  subject,  his 
rights  will  be  considered.  The  defendant  is  not  made  the  guar- 
dian of  his  interests. 

The  only  remaining  objection  arises  out  of  the  alleged  irreg- 
ularity of  the  sale,  and  the  adjournment,  on  the  llth  of  Decem- 
ber last.  The  facts  attending  this  adjournment  are  these  : — 

After  the  order  of  the  October  general  term  had  been  made, 
the  plaintiff  proceeded  to  advertise  the  sale  of  the  mortgaged 
premises  again.  The  day  fixed  for  the  sale  was  the  llth  of 
December.  Late  in  the  afternoon  of  the  tenth  of  December, 
the  defendant  served  on  the  plaintiff's  attorneys  an  order,  dated 
on  the  ninth  of  that  month,  staying  proceedings  for  the  sale, 
and  requiring  them  to  show  cause  on  the  15th  why  the  proceed- 
ings to  effect  a  sale  should  not  be  set  aside  as  irregular.  On 
the  llth  the  referee  and  the  parties  attended  at  the  time  and 
place  of  the  proposed  sale.  The  referee  proclaimed  that  the 
sale  was  adjourned,  without  fixing  any  period  for  the  adjourn- 
ment. The  order  to  show  cause  was  changed  by  the  judge 
from  the  15th  to  the  12th  of  December,  and  the  motion  heard 
and  denied  on  that  day.  On  the  next  Wednesday,  the  17th 
Dec.,  the  adjournment  of  the  sale  from  the  llth  to  the  18th  of 
December,  was  inserted  in  the  newspaper  in  which  the  notice 
of  the  sale  had  been  published  on  that  day  of  the  week  for  the 
seven  preceding  weeks. 

On  this  state  of  facts,  the  first  and  most  obvious  remark  is, 
that  whatever  irregularity  there  was  in  the  adjournment,  if  any, 
was  the  direct  necessary  result  of  the  defendant's  own  conduct. 
He  chose  to  take  the  risk  of  making  his  motion  to  set  aside  the 
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advertisement  of  sale  as  irregular,  and  instead  of  doing  that  in 
the  regular,  orderly  course  of  practice,  by  a  notice  of  motion, 
given  in  due  season,  he  elected  to  wait  till  the  day  before  the 
sale,  and  proceed  by  an  order  to  show  cause,  gotten,  ex  parte, 
on  the  eve  of  the  sale.  Instead,  then,  of  leaving  it  open  for  the 
the  plaintiff  to  adjourn  the  sale,  till  the  motion  could  be  heard 
and  disposed  of,  the  order  to  stay  was  absolute.  In  terms,  it 
did  not  admit  of  an  adjournment :  and  the  plaintiff  and  referee 
obeyed  it. 

The  attention  of  the  judge  who  granted  the  stay  could  not 
have  been  called  to  the  fact,  that  it  was  so  broad  as  to  forbid 
an  adjournment :  for  otherwise  he  would,  no  doubt,  have  modi- 
fied it  in  that  respect.  But  it  is  the  duty  of  the  attorney  or 
party,  and  not  of  the  judge,  to  supervise  the  regularity  of  the 
practice,  and  to  see  that  the  order  taken  is  not  too  broad  for  the 
case  on  which  it  is  founded.  For  all  the  evil  consequences  that 
ensue  from  the  obtaining  of  improper  orders  to  show  cause,  the 
parties  taking  them  out  ought  to  be,  and  must  be,  held  respon- 
sible. And  if  they  involve  themselves  in  difficulty  by  depart- 
ing from  the  due  course  and  practice  of  the  court,  they  are  not 
entitled  to  relief  at  the  hands  of  the  court.  No  one  can  have 
been,  even  for  a  short  time,  conversant  with  the  course  of  busi- 
ness in  the  courts,  without  seeing  how  frequent  is  the  resort  to 
stay  of  proceedings  and  orders  to  show  cause ;  and  to  what  an 
extent  they  have  superseded  the  proper  course  of  proceeding 
by  the  notice  of  motion.  It  is  time  it  should  be  known  that 
the  stays  of  proceedings  and  the  order  to  show  cause  are  not  the 
usual  every-day  method  of  conducting  an  action,  but  only  the 
extraordinary  interposition  of  the  court,  granted  only  when 
there  is  a  pressing  necessity,  and  to  prevent  the  happening  of 
some  event  likely  to  work  mischief  to  the  party.  If  set  aside, 
it  should  be  made  to  work  as  little  mischief  as  possible  to  the 
opposite  party.  And  between  the  two,  if  mischief  must  ensue, 
the  court  should  not  interfere  to  make  it  fall  upon  the  party 
who  has  been  improperly  restrained  upon  the  motion  of  his  op- 
ponent. 

It  is  proper  to  add,  that  it  is  not  intended  to  charge  the  de- 
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fendant  in  the  present  case  with  a  want  of  good  faith,  or  an 
intention  to  produce  the  difficulty  which  has,  in  fact,  resulted. 
It  was  stated  at  the  argument  that  ill  health  had  been,  in  part 
at  least,  the  occasion  of  the  delay  in  the  motion  made  in  De- 
cember. Upon  that  statement  I  shall  relieve  him  from  any  im- 
putation of  unfair  dealing;  though  not  from  the  rule  that,  if  the 
irregularity  complained  of  be  doubtful,  every  presumption  will 
be  indulged  against  him,  and  in  favor  of  his  opponent. 

There  is  no  proof  whatever  that  any  person  was  misled  by 
the  failure  to  proclaim,  on  the  llth  of  December,  the  day  to 
which  the  sale  was  adjourned — or  that  any  bidders  were  in  at- 
tendance on  that  day.  On  the  contrary,  it  is  reasonable  to  infer 
that,  at  th«  time  of  the  adjournment,  the  causes  for  making  it 
in  an  unusual  manner  were  stated,  and  that  the  order  to  stay 
proceedings  was  referred  to,  and  persons  present  were  informed 
that  the  notice  to  be  published  must  be  relied  upon,  to  state  the 
particular  day  fixed  on  for  the  sale. 

It  is  true,  that  the  primary  signification  of  the  term,  "  ad- 
journ," is  to  put  off,  or  defer  to  another  day  specified.  But  it 
has  acquired  also  the  meaning  of  suspending  business  for  a 
time — deferring,  delaying.  Probably,  without  some  limitation, 
it  would,  when  used  with  reference  to  a  sale  like  the  present, 
or  any  judicial  proceeding,  properly  include  the  fixing  of  the 
time  to  which  the  postponement  was  made. 

There  is  no  express  provision  of  the  statute,  or  of  the  rules 
of  the  court,  however,  which  requires  the  naming  of  the  future 
day.  No  doubt,  if  a  fixed  day  is  named,  the  sale  must  be  had 
on  that  day ;  and  if  there  be  a  variance  between  the  notice  an- 
nounced upon  the  adjournment  and  that  published  in  the  news- 
paper, the  sale  will  be  irregular.  (Miller  agt.  Hull,  4  Denio, 
104.) 

It  is  undoubtedly,  also,  the  general  rule,  that  the  day  to 
which  such  a  postponement  of  sale  is  made  should  be  specified 
at  the  time  of  the  adjournment.  And  if  a  failure  in  that  respect 
were  owing  to  the  acts  of  the  plaintiff,  or  his  attorney,  I  am  not 
prepared  to  say  that  the  sale  could  be  upheld.  But  I  am  of 
opinion  that  to  allow  the  objection  to  prevail  in  the  present 
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instance,  would  be  enabling  the  party  to  take  advantage  of  his 
own  wrong  to  the  serious  injury  of  an  innocent  opponent. 
Motion  denied,  with  $10  costs. 


fl 


SUPREME  COURT. 


RYLE  agt.  HARRINGTON. 


As  to  the  unfitness  of  a  single  judge  sitting  in  review,  upon  the  rulings  of  ano- 
ther single  judge  of  the  same  court,  there  can  be  no  doubt. 

Whether,  by  the  amendment  of  §  265,  in  1852,  requiring  motions  for  new  trials 
on  exceptions,  &c.,  in  the  first  instance,  to  be  heard  and  decided  at  the  circuit 
or  special  term,  instead  of  a  special  term,  changing  it  from  the  indefinite  to 
the  definite  article,  was  not  intended  to  prevent  an  appeal  from  one  judge  to 
another  in  the  same  court.  Quere  1 

In  this  case  it  was  held,  that  the  first  branch  of  the  answer,  interpreted  by  the 
whole,  was  no  defence  in  law ;  and  that  the  second  branch,  if  a  sufficient  de- 
fence in  law,  was  not  sustained  by  the  proofs  offered  at  the  trial.  Defendant's 
motion  for  a  new  trial  denied. 

New-  York  Special  Term,  March,  1857. 

MOTION  for  a  new  trial,  on  exceptions  to  charge  to  the  jury. 

S.  SANXAY,  for  defendant. 
AARON  OGDEN,  for  plaintiff. 

ROOSEVELT,  Justice.  The  defendant,  Harrington,  is  sued  as 
maker  of  a  promissory  note.  In  his  answer  he  sets  up  two  de- 
fences :  1st.  he  denies  that  he  made  the  note  for  a  valuable  con- 
sideration ;  2d.  he  says — and  in  this  he  shows  what  he  means 
by  consideration — that  the  note  was  made  for  the  purpose  of 
being  deposited  with  the  plaintiff  temporarily,  until  Searle, 
(the  payee  and  indorser,)  who  had  become  indebted  to  the 
plaintiff  for  goods  sold,  should  procure  and  deliver  three  other 
notes,  which  plaintiff  had  agreed  to  accept  in  its  stead,  as  pay- 
ment for  the  goods ;  which  three  notes,  he  says,  Searle  accord- 
ingly did  procure  and  tender  to  the  plaintiff,  who  refused  to  ac- 
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cept  them  and  deliver  up  defendant's  note ;  and  that  Searle 
still  holds  those  three  notes  subject  to  plaintiff's  order ;  and 
he,  the  defendant,  therefore  insists  that  the  plaintiff  has  no 
right  to  the  note  sued  on,  and  has  given  no  consideration  for 
the  same. 

As  this  answer  is  under  oath,  the  law  requires  that,  like  any 
other  sworn  statement,  it  should  be  so  construed  as  to  make  all 
its  parts,  if  possible,  harmonize  with,  and  not  contradict,  each 
other.  When,  therefore,  in  the  first  branch  of  the  answer, 
the  defendant  says  he  made  the  note  without  consideration,  he 
must  be  understood  as  meaning  that,  in  his  view  of  the  law,  the 
matter,  as  subsequently  explained  by  him,  was  no  considera- 
tion. The  judge,  at  the  trial,  however,  took,  and  I  think  cor- 
rectly, a  different  view  of  the  law ;  and  as  no  evidence  was 
offered  to  support  the  averment,  that  the  three  substituted  notes 
were  ever  procured  or  tendered,  the  whole  defence  failed,  and 
there  was  no  alternative  but  a  verdict  for  the  plaintiff. 

The  judgment,  then,  rests  on  two  propositions,  namely,  that 
the  first  branch  of  the  answer,  interpreted  by  the  whole,  is  no 
defence  in  law ;  and  that  the  second  branch,  if  a  sufficient  de- 
fence in  law,  is  not  sustained  by  the  proofs  offered  at  the  trial. 

Motion  for  new  trial  denied,  with  costs. 

I  have  examined  this  case  as  if  it  were  regularly  before  me. 
It  is  proper,  however,  to  add  that  the  practice  is  not  perfectly 
clear.  As  to  the  unfitness  of  a  single  judge  sitting  in  review, 
upon  the  rulings  of  another  single  judge  of  the  same  court, 
there  can  be  no  doubt.  The  superior  court,  in  1851,  to  prevent 
such  an  occurrence,  provided,  by  an  express  rule,  that  no  al- 
leged errors  of  law,  in  the  trial  before  the  jury,  would  be  con- 
sidered at  special  term — that  is,  by  a  single  judge,  "  unless  by 
the  express  direction  of  the  justice  before  whom  the  cause  was 
tried."  And  in  the  very  next  year,  when  the  legislature  had 
the  Code  under  consideration,  an  amendment  was  introduced, 
seemingly  to  give  greater  effect  to  the  suggestion  of  the  supe- 
rior court.  Prior  to  that  time,  motions  for  new  trials  on  ex- 
ceptions were  required,  "  in  the  first  instance,  to  be  heard  and 
decided  at  a  special  term;"  unless  the  judge  trying  the  cause 
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should  send  the  case  directly  to  the  general  term.  But  by  the 
amendment  of  1852,  it  is  declared,  that  such  motions  "  must, 
in  the  first  instance,  be  heard  and  decided  at  the  circuit  or 
special  term,  unless,"  &c.  (Code,  §  265.) 

Why  was  this  change  from  the  indefinite  to  the  definite 
article,  unless  to  prevent  "  an  appeal  from  one  judge  to  another 
in  the  same  court " — a  proceeding  which,  as  the  superior  court 
had  very  justly  observed,  (in  4  Sand.  701,)  "should  never  be 
permitted  where  it  can  be  avoided." 


SUPREME   COURT. 

THOMAS  VAN  BUSKIRK  agt.  MARSHALL  0.  ROBERTS. 

A  defence  consisting  of  matter  in  abatement  only,  cannot  be  set  up  in  an  answer 
containing  matters  in  bar  of  the  action.  ( The  case  of  Gardiner  agt.  Clark, 
6  How.  Pr.  R.  449,  fully  concurred  in;  to  the  same  effect  see  King  agt. 
Vanderbilt,  7  id.  322 ;  Zabriskie  agt.  Smith,  3  Kern.  322.  Adverse,  see 
Sweet  agt.  Tuttle,  10  How.  Pr.  R.  40;  Mayhew  agt.  Robinson,  id.  162; 
Bridge  agt.  Payson,  5  Sand.  210.) 

The  provision  of  the  Code  abolishing  the  forms  of  pleading,  does  not  disturb 
the  common-law  rule  as  to  the  order  of  introducing  matters  of  defence. 

Now,  matter  in  abatement  is  not  a  defence  to  the  action.  It  would  be  a  per- 
version of  language  to  call  it  such.  There  is  no  propriety  in  calling  matter, 
which  is  only  in  abatement  of  the  action,  an  answer  to  the  cause  of  action. 
The  well  recognized  distinction  has  always  been  between  matters  in  abate- 
ment and  matters  in  bar,  or  defence  of  the  action. 

Cayuga  Special  Term  and  Circuit,  January,  1857. 

THE  complaint  is  upon  an  alleged  contract  between  the  plain- 
tiff and  defendant,  by  which  the  defendant,  being  a  common 
carrier  of  passengers  for  hire  from  the  city  of  New- York,  via 
Chagres,  to  San  Francisco  in  California,  agreed  with  the  plain- 
tiff to  transport  him  and  his  two  hired  men  from  New- York  to 
San  Francisco  for  the  sum  of  $200  each — $600  for  the  three, 
which  was  paid  by  the  plaintiff  to  the  defendant  in  advance ; 
whereupon  the  defendant  agreed  to  carry  the  plaintiff  and  his 
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said  two  hired  men  from  New-York  to  Chagres  by  the  steamer 
Ohio,  and  from  Panama  to  San  Francisco  by  the  steamer  Re- 
public. 

The  complaint  alleges  that  in  pursuance  of  such  agreement, 
the  plaintiff  and  his  said  two  hired  men  embarked  by  defend- 
ant's direction  on  board  the  Ohio,  and  on  arriving  at  Havana 
were  transferred  to  the  steamer  Falcon,  upon  which  they  were 
conveyed  to  Chagres.  That  on  arriving  at  Panama,  the  de- 
fendant wholly  neglected  and  refused  to  furnish  and  provide, 
by  said  steamer  Republic  or  otherwise,  a  passage  for  plaintiff 
and  his  men  to  San  Francisco,  &c. ;  and  stating  various  items 
of  damage  in  consequence  of  the  defendant's  breach  of  his 
contract. 

The  answer  of  the  defendant  sets  up  two  defences.  The 
first  is  to  the  merits  of  the  action,  and  the  second  is  in  the  fol- 
lowing words : — 

"And  for  a  further  and  separate  defence  to  this  action,  this 
defendant  says  that,  at  the  several  times  in  which  the  agree- 
ments in  said  complaint  set  forth  are  therein  alleged  to  have 
been  made,  George  Law  and  Bowes  R.  M'llvnine  were  owners 
jointly  with  this  defendant  of  the  steamship  'Ohio,'  in  said 
complaint  mentioned,  and  the  said  George  Law,  Robert  L. 
M'Intosh  and  Francis  Morris  were  owners  of  the  steamship 
'Republic,'  in  said  complaint  mentioned;  and  that  the  agree- 
ments and  undertakings  in  the  said  complaint  set  forth,  if  any 
such  there  were,  were  made  by  this  defendant,  jointly  with  the 
said  George  Law,  Bowes  R.  M'llvaine,  Robert  L.  M'Intosh 
and  Francis  Morris,  (all  of  whom  are  still  living,)  and  not  other- 
wise. Wherefore,  this  defendant  claims  and  objects  that  the 
said  George  Law,  Bowes  R.  M'llvaine,  Robert  L.  M'Intosh  and 
Francis  Morris  are  necessary  parties  defendants  to  this  action, 
and  that  there  is  a  defect  of  parties  defendants  herein,  in  this, 
that  the  four  last-named  persons  are  not  made  parties  to  this 
action : — wherefore  this  defendant  demands  that  the  said  com- 
plaint be  dismissed,  with  costs." 

A  motion  is  now  made  to  have  this  second  defence  stricken 
out,  upon  the  ground,  among  others,  that  it  contains  only  mat- 
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ter  in  abatement  of  the  action,  which  is  waived  by  putting  in 
an  answer  to  the  action  upon  the  merits. 

J.  C.  SMITH,  for  plaintiff. 

LE  ROY  MORGAN,  for  defendant* 

WELLES,  Justice.  After  a  careful  consideration  of  the  ques- 
tion, whether  a  defence  consisting  of  matter  in  abatement  only, 
and  which  is  not  a  bar  to  the  action,  can  be  set  up  in  an  an- 
swer containing  matters  in  bar  of  the  action,  rny  own  judgment 
is  convinced  that  it.  cannot  be  done.  I  have  been  brought  to 
this  conclusion  principally  by  the  reasons  contained  in  the 
opinion  of  Mr,  Justice  ALLEN,  in  Gardiner  and  others  agt. 
Clark.  (6  How.  Pr.  R.  449.) 

The  same  opinion  is  expressed  by  Justice  JOHNSON,  in  King 
agt.  Vanderbilt,  (7  id.  385,)  where  Gardiner  agt.  Clark  is  cited 
with  approbation.  And,  in  Zabriskie  and  others  agt.  Smith, 
(3  Kern.  R.  322,)  Judge  DENIO,  who  delivered  the  prevailing 
opinion  of  the  court  of  appeals,  approves  of  the  reasoning  of 
Judge  ALLEN  in  Gardiner  agt.  Clark. 

Opposed  to  these  authorities  are  two  cases  decided  by  the 
general  term  in  the  eighth  district, — (Sweet  agt.  Tuttle,  10  How. 
Pr.  R.  40,  and  Mayhew  agt.  Robinson,  id.  162,)  and  one  case 
decided  by  the  superior  court  of  the  city  of  New-York,  at  gen- 
eral term.  (Bridge  agt.  Pay  son,  5  Sandf.  Sup.  C.  R.  210.) 

Upon  authority,  the  question  stands  so  nearly  balanced  that, 
in  the  decision  of  the  present  motion,  I  feel  at  liberty  to  follow 
my  own  decided  convictions. 

It  is  agreed  in  all  the  books  that,  before  the  enactment  of 
the  Code  of  Procedure,  a  plea  in  bar  was  a  waiver  of  all  de- 
fences in  abatement  of  the  action,  and  that  they  could  not  be 
interposed  together. » 

It  is  equally  well  settled  that,  in  an  action  upon  a  contract, 
the  objection  that  there  were  other  persons  jointly  liable  with 
the  defendant  who  were  not  sued,  could  only  be  taken  by  plea 
in  abatement. 

These  are  propositions  too  well  settled  to  require  the  cita- 
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tion  of  authorities.  That  the  Code  has  not  abrogated  these 
rules,  is  shown  by  Justice  ALLEN,  as  I  think,  unanswerably,  in 
the  case  of  Gardiner  agt.  Clark,  above  cited. 

It  is  not  claimed,  in  any  of  the  cases  where  the  contrary  is 
held,  that  the  Code  contains  any  such  express  abrogation.  In 
Sweet  agt.  Tuttle,  supra,  GREEN,  Justice,  asks  the  question, 
whether  the  Code  has  changed  this  rule  of  pleading?  He  pro- 
ceeds to  say,  that  no  special  provision  has  been  made  in  the 
Code  for  the  case,  and  that  the  answer  to  the  question  must  be 
deduced  from  a  comparison  of  the  various  provisions  of  the 
Code  on  the  subject  of  pleading.  He  then  refers  to  §  140, 
which  abolishes  the  forms  of  pleading,  &c.,  and  provides  that 
the  forms  of  pleading,  and  the  rules  by  which  their  sufficiency  is 
to  be  determined,  shall  be  those  provided  by  that  act.  To  §  167, 
which  relates  to  the  complaint :  to  §  150,  which  allows  the  de- 
fendant to  set  forth  as  many  defences  and  counter-claims  as  he 
may  have,  &c. :  to  §  144,  providing  that  the  defendant  may 
demur  to  the  complaint,  when  it  shall  appear  upon  the  face 
thereof,  among  other  things,  "  that  there  is  a  defect  of  parties, 
either  plaintiffor  defendant :"  to  §  147,  providing  that  when  any 
of  the  matters  enumerated  in  §  144  do  not  appear  upon  the  face 
of  the  complaint,  the  objection  may  be  taken  by  answer :  and 
to  §  143,  which  provides  that  if  no  such  objection  be  taken, 
either  by  demurrer  or  answer,  the  defendant  should  be  deemed 
to  have  waived  the  same. 

From  the  provisions  contained  in  these  sections,  particularly 
in  §§  150  and  167,  the  learned  justice  concludes  there  is  a 
manifest  radical  difference  between  those  provisions  and  the 
pre-existing  rules  of  pleading  in  the  particulars  to  which  those 
sections  relate. 

In  regard  to  §  140,  it  only  relates  to  the  forms  of  pleading, 
and  declares  that  such  forms,  and  the  rules  by  which  their  suf- 
ficiency shall  be  determined,  are  prescribed  by  that  act. 

The  present  motion  does  not  involve,  in  any  sense,  the  form 
of  the  pleading  which  the  plaintiff  asks  to  have  stricken  out. 
On  the  contrary,  it  is  simply  a  question  of  the  order  of  plead- 
ing. Whether  matter  in  abatement  may  be  pleaded  with  mat- 
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ter  in  bar.  Chapters  five  and  six,  of  title  six  of  part  two  of 
the  Code,  contain  all  the  rules  relating  to  the  forms  and  suffi- 
ciency of  any  pleading :  and  there  is  not  to  be  found  among 
them  a  single  provision  or  intimation  touching  the  question  now 
under  consideration.  Section  150,  which  is  not  in  either  of  the 
chapters  referred  to,  is  very  much  relied  upon  in  support  of  the 
position  that  every  defence  which  the  defendant  may  have  to 
interpose,  both  in  abatement  and  in  bar,  may  be  set  up  at  the 
"same  time,  and  in  the  same  answer.  The  second  subdivision 
of  that  section,  among  other  things,  provides  as  follows: — 

"  The  defendant  may  set  forth,  by  answer,  as  many  defences 
and  counter-claims  as  he  may  have,  whether  they  be  such  as 
have  been  heretofore  denominated  legal  or  equitable,  or  both. 
They  must  each  be  separately  stated,  and  refer  to  the  causes  of 
action  which  they  are  intended  to  answer^  in  such  manner  that  they 
may  be  intelligibly  distinguished." 

The  words  italicised  show,  unmistakably,  that  the  defences 
contemplated  in  that  part  of  the  section,  are  defences  to  the 
cause  or  causes  of  action  stated  in  the  complaint,  and  nothing 
else.  Now,  matter  in  abatement  is  not  a  defence  to  the  ac- 
tion. To  denominate  it  such  would  be  a  perversion  of  language. 
The  well  recognized  distinction  has  always  been  between  mat- 
ters in  abatement  and  matters  in  bar  of  defence  to  the  action. 
There  is  no  propriety  in  calling  a  matter  which  is  only  in  abate- 
ment of  the  action,  an  answer  to  the  cause  of  action. 

The  Revised  Statutes,  allowing  double  pleading,  was  quite 
as  liberal  as  the  Code  in  this  respect.  (2  R.  S.  352,  §  9, 1st  ed.) 
The  section  of  the  Revised  Statutes  referred  to  is  as  follows: — 

"  The  defendant  in  any  action  may  plead  as  many  several 
matters  as  he  shall  think  necessary  for  his  defence,  subject  to 
the  power  of  the  court  to  compel  him  to  elect  by  which  plea  he 
will  abide,  in  case  where  he  may  plead  inconsistent  pleas." 

This  language  is  quite  as  comprehensive  as  that  employed 
in  the  foregoing  150th  section  of  the  Code ;  and  yet  it  would 
never  have  been  thought  of  under  the  Revised  Statutes,  if  a 
defendant  had  interposed  a  plea  in  abatement  with  a  plea  in 
bar  of  the  action,  to  move  the  court  to  compel  him  to  elect 
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between  them,  but  the  plaintiff  would  have  treated  the  plea  in 
abatement  as  a  nullity ;  or,  if  an  application  to  the  court  would 
have  been  deemed  necessary,  in  order  to  rid  the  record  of  the 
former  plea,  the  court  would  have  stricken  it  out,  on  motion. 

I  have  not  met  with  a  case  where  such  a  motion  has  been 
made ;  and  if  none  is  to  be  found,  it  is  probably  for  the  reason 
that  the  rule  that,  by  pleading  in  bar,  all  matters  in  abatement 
were  waived,  was  so  well  understood,  that  no  counsel  has  had  the 
temerity  to  intrude  such  a  plea  upon  a  plaintiff  with  a  plea  in  bar. 

As  strict  a  construction  of  the  above  section  of  the  Revised 
Statutes  as  is  sought  to  be  given  to  the  150th  section  of  the 
Code,  would  have  entitled  a  defendant  to  interpose'both  kinds 
of  pleas  at  the  same  time,  which  would  never  have  been  toler- 
ated if  attempted,  and  probably  never  was  thought  of  by  an  in- 
telligent practitioner. 

If  I  am  correct  in  the  foregoing  views,  the  provision  of  the 
Code  abolishing  the  forms  of  pleading  does  not  disturb  the  com- 
mon-law rule  as  to  the  order  of  introducing  matters  of  defence  ; 
and  much  of  the  difficulty  which  has  arisen  upon  the  subject 
has,  as  I  think,  been  occasioned  by  confounding  the  expression, 
"form  of  pleading,"  with  that  of  "  the  order  of  pleading." 

The  idea  conveyed  by  the  latter  is  a  provision  of  the  com- 
mon law,  which  has  not  been  repealed  or  abolished  by  the  Code 
or  otherwise.  It  is  a  wholesome  and  convenient  provision, 
greatly  tending  to  simplify  the  trial,  and  promote  the  ends  of 
justice,  and  should  be  maintained  by  the  courts.  Without  fur- 
ther discussion,  I  content  myself  with  adopting  the  very  able 
and  intelligent  view  of  the  question  taken  by  Justice  ALLEN  in 
the  case  of  Gardiner  agt.  Clark. 

The  motion  to  strike  out  the  second  defence  stated  in  the 
answer,  must  bo  granted.  But  as  the  question  has  been  so  un- 
settled, it  would  be  wrong  to  charge  the  defendant  with  costs 
of  the  motion. 

Since  making  the  above  decision,  I  have  ascertained  that 
the  same  question  was  before  the  general  term  in  the  7th  dis- 
trict, in  Cayuga  county,  in  June,  1855,  in  the  case  of  Smith 
agt.  Compton,  and  decided  in  accordance  with  the  above  views. 
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SUPERIOR  COURT. 

ROWLAND  S.  MALLORY  agt.  REUBEN  R.  WOOD  and  CONSTANT 

H.  BROWN. 

When  a  cause  is  tried  by  a  judge,  without  a  jury,  it  cannot  be  referred  to  the 
general  term  for  its  decision  primarily  upon  matters  of  fact  or  matter  of 
law. 

The  only  mode  of  obtaining  a  review  of  any  decision  on  such  a  trial,  whether 
during  its  progress  or  at  its  close,  is  by  an  appeal  under  §  348  of  the  Code 

General  Term,  Oct.,  1856. 

-,for  motion. 
-,  opposed. 

By  the  court — HOFFMAN,  Justice.  This  case  was  before  the 
court  on  a  former  occasion,  when  a  verdict  was  given  for  the 
plaintiff  against  both  defendants  upon  the  contract  set  forth. 
Upon  a  motion  for  a  new  trial,  the  judge  at  special  term  de- 
cided that  there  was  not  the  least  evidence  to  charge  the  de- 
fendant Brown  with  the  liability  alleged  :  and  he  held  that  the 
question,  whether  Wood  could  be  charged  separately,  or 
whether  there  was  evidence  so  to  charge  him,  could  not  be 
determined  by  the  court  on  that  application.  A  new  trial  was 
then  ordered.  Upon  that  trial  the  plaintiff's  counsel,  after 
resting,  moved  to  amend  the  complaint,  so  as  to  make  the  same 
conform  to  the  proofs,  and  to  discontinue  the  suit  as  against  the 
defendant  Brown,  The  counsel  of  the  defendant  Wood  ob- 
jected ;  but  the  judge  granted  the  motion,  and  the  defendant 
Wood  excepted.  The  court  thereupon  dismissed  the  com- 
plaint as  against  the  defendant  Brown,  with  the  consent  of  the 
plaintiff's  counsel. 

The  counsel  for  the  defendant  Wood  moved  to  dismiss  the 
complaint  as  against  him,  upon  the  grounds  stated  in  the  case. 
The  motion  was  denied,  and  the  counsel  for  that  defendant 
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duly  excepted.  No  witness  being  called  for  the  said  defend- 
ant, the  court  ordered  judgment  for  the  plaintiff  against  him  for 
the  sum  of  $71.89,  subject  to  the  opinion  of  the  court  at  gen- 
eral term,  upon  a  case  to  be  made. 

The  judgment  or  order  which  was  in  fact  entered  was  as 
follows : — 

"  This  cause  having  been  tried  by  the  court,  without  a  jury, 
by  the  consent  of  the  parties,  after  hearing  counsel,  &c.,  it  is 
ordered,  that  the  complaint  in  this  action  be,  and  the  same  is 
hereby  dismissed  as  against  the  defendant  Constant  H.  Brown ; 
and  the  court  order  a  judgment  for  the  plaintiff  for  $71.89 
against  the  defendant  Reuben  R.  Wood,  subject  to  the  opinion 
of  the  court  at  general  term,  upon  a  case  to  be  made  by  the 
defendant  Wood.  And  it  is  ordered  that,  until  the  hearing 
and  decision  of  the  general  term  upon  said  case,  the  entry  of 
such  judgment  be  suspended;  either  party  to  be  at  liberty  to 
turn  said  case  into  a  bill  of  exceptions." 

The  counsel  of  the  plaintiff  made  no  objection  as  to  the  man- 
ner in  which  the  case  is  brought  before  the  court ;  and  although 
the  question  occurred  to  the  judges,  the  argument  upon  the 
merits  was  allowed  to  proceed. 

But  we  apprehend  that  the  case  is  not  regularly  before  the 
general  term  at  all.  When  a  cause  is  tried  by  a  judge,  without 
a  jury,  it  cannot  be  referred  to  the  general  term  for  its  decision 
primarily,  upon  matters  of  fact  or  matter  of  law.  The  former 
practice  of  taking  a  verdict,  subject  to  the  opinion  of  the  court, 
and  the  practice  now  prescribed  by  the  265th  section  of  the  Code 
in  trials  with  a  jury,  is  inapplicable  to  a  case  like  the  present. 

The  268th  section  regulates  the  course  of  proceeding  in  cases 
of  a  trial  by  the  court  without  a  jury.  It  is  clear  that  there  is 
but  one  mode  of  obtaining  a  review  of  any  decision  on  such  a 
trial,  whether  during  its  progress,  or  at  its  close.  That  mode 
is  by  an  appeal.  Such  appeal,  by  §  348,  may  be  upon  the  law, 
or  it  may  be  upon  the  facts.  The  appeal,  in  the  latter  case, 
terminates  with  the  decision  of  the  general  term.  In  the  former 
it  may  be  carried  to  the  court  of  appeals.  (§  268.) 

The  appeal  which  is  thus  to  be  made  presupposes  a  judg- 
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ment.  The  judge  must  determine  the  issues  tried  by  him  ab- 
solutely. We  are  to  recollect  that  a  judgment  is  expressly 
defined  in  the  Code.  "  It  is  the  final  determination  of  the 
rights  of  the  parties  in  the  action."  (§  245.)  It  must  be  not 
merely  the  judicial  declaration  of  rights  of  the  parties  upon  the 
facts,  but  it  must  be  the  final  determination  of  such  rights. 
Everything  else — everything  which  would  have  been  an  inter- 
locutory decree  or  judgment,  is  to  be  treated  as  an  order,  and 
appealable  under  the  349th  section,  when  brought  within  one 
of  the  classes  of  that  section. 

In  the  present  case  there  was  no  judgment  and  no  appeal. 
The  order  suspended  the  entry  of  judgment,  and  left  it  to  the 
general  term  to  pronounce  one  in  the  first  instance.  This  we 
think  was  irregular. 

In  several  late  cases,  (Brewer  agt.  Irish,  Hunt  agt.  Bloomer, 
and  Johnson  agt.  Whitlock,  12  How.  Pr.  R.  481 ;  3  Kern.  341, 
344,)  the  course  of  proceeding  under  the  Code,  before  a  judge 
without  a  jury,  and  before  referees,  is  pointed  out.  The  case 
is  to  be  made,  as  directed  by  the  268th  section  and  the  15th 
rule.  But  in  it  the  judge  is  to  have  inserted  his  finding  of  facts 
and  conclusions  of  law,  and  he  is  to  settle  the  same.  The  ex- 
ceptions, if  any,  taken  during  the  trial  are  also  to  be  contained 
in  the  case,  with  the  exception  to  the  decision.  Then  the 
record  contains  the  judgment,  the  appeal,  the  exceptions  of 
each  class,  and  the  evidence  material  to  the  questions." 

If  the  respective  counsel  will  consent  that  a  judgment  be 
entered  in  favor  of  the  plaintiff,  and  an  appeal  and  exception 
be  entered  nunc  pro  tune,  we  can  proceed  to  decide  it  upon  the 
merits  :  otherwise  an  order  must  be  entered,  that  the  appeal  be 
dismissed  without  costs,  and  a  new  trial  had. 
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SUPREME  COURT. 

CHARLES  VAN  BENTHUYSEN  agt.  AMBROSE  STEVENS  and  others. 

Where  short  service  of  motion  papers  is  made  by  mail,  but  actually  received^ 
and  subsequently,  in  time,  a  notice  is  personally  served  that  at  the  same 
special  term  mentioned  in  the  former  notice,  a  like  motion  will  be  made  upon 
the  papers,  copies  of  which  have  been  served  by  mail.  The  papers,  copies  of 
which  were  served  by  mail,  may  be  read  on  the  motion.  They  are  none  the 
worse  for  having  come  into  the  possession  of  the  party  through  the  post-office. 
It  is  enough  that  he  has  them. 

As  to  the  question,  whether  the  "  name  of  the  court,"  omitted  in  the  complaint, 
is  sufficient  ground  to  set  it  aside,  where  the  name  of  the  court  is  contained 
in  the  summons,  the  case  of  Van  JVamee  agt.  Peoble,  (9  How,  Pr.  R.  198,) 
settles  that  in  the  negative. 

Albany  Special  Term,  Oct.,  1856. 

MOTION  to  set  aside  complaint. 

A  summons  and  complaint  were  served  on  the  defendant 
Stevens  on  the  29th  of  September.  The  summons  was  entitled 
in  the  supreme  court,  but  no  court  is  mentioned  in  the  complaint. 
On  the  17th  of  October,  the  defendant  Stevens,  who  resides  at 
Batavia,  and  appears  in  person,  served  papers  for  this  motion, 
by  mailing  the  same  at  the  place  of  his  residence,  upon  the 
plaintiff's  attorney,  who  resides  at  Albany.  The  term  for 
which  the  motion  was  noticed  was  held  on  the  28th  of  Octo- 
ber— eleven  days  after  the  papers  were  mailed.  The  papers 
were,  in  fact,  received  by  the  plaintiff's  attorney  on  the  19th 
of  October.  On  the  next  day  the  defendant  served  upon  the 
plaintiff's  attorney,  personally,  a  notice  that  at  the  same  special 
term  mentioned  in  the  former  notice  he  would  move  upon  the 
papers,  copies  of  which  had  been  mailed  on  the  17th  of  Octo- 
ber, at  Batavia,  to  set  aside  the  complaint. 

The  ground  of  the  motion  is,  that  the  name  of  the  court  is 
not  specified  in  the  complaint. 

W.  D.  WHITE,  for  plaintiff. 
L.  TREMAIN,  for  defendants. 
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HARRIS,  Justice.  It  was  objected,  upon  the  motion,  that  the 
papers  served  by  mail,  eleven  days  before  the  motion,  could  not 
be  read.  I  was  at  first  inclined  to  think  the  objection  well 
taken  :  but  I  am  satisfied  that  the  defendant  was  entitled  to  use 
these  papers  in  connection  with  the  notice  of  the  motion  which 
flfcd  been  personally  served.  When  that  notice  was  served, 
the  papers  were  in  the  hands  of  the  plaintiff's  attorney.  They 
were  none  the  worse  for  the  fact  that  they  had  come  to  his 
possession  through  the  post-office.  It  was  enough  that  he  had 
them.  Nothing  could  be  gained  by  delivering  new  copies. 
They  might  be  used,  not  because  they  had  been  served  by 
mail,  but  because,  by  some  means,  they  had  come  into  the 
hands  of  the  plaintiff's  attorney,  and  were  then  in  his  pos- 
session. 

But  upon  the  merits,  this  motion  must  fail.  This  precise 
question  was  decided  in  Van  Namee  agt.  Peoble,  (9  How.  Pr. 
R.  198.)  Though  there  is  a  technical  omission  in  the  com- 
plaint, yet  the  defendant  could  not  have  been  injured  by  it. 
Under  such  circumstances,  the  176th  section  of  the  Code 
makes  it  the  duty  of  the  court  to  disregard  the  defect. 

The  motion  is  denied,  with  costs. 


SUPREME    COURT. 

MOSELEY  agt.  THE  ALBANY  NORTHERN  RAILROAD  COMPANY. 

Where  the  plaintiff  brought  his  action  against  the  defendant  for  the  recovery  of 
possession  of  real  estate,  and  after  its  commencement  all  the  right,  title  and 
interest  of  the  defendant  to  the  property,  by  operation  of  law,  had  been  trans- 
ferred to  another,  who  entered  into  and  held  possession  thereof, 

Held,  that  the  original  cause  of  action  against  the  defendant,  did  not  survive  or 
continue  against  the  succeeding  occupant,  and  the  latter  could  not  be  substi- 
tuted as  a  party.  But  the  entering  into  the  possession  and  occupancy  of  the 
premises  by  the  succeeding  occupant,  would  give  the  plaintiff  a  new  cause  of 
action  against  him.  The  first  cause  of  action  was  a  malfeasance  personal  to 
that  defendant. 
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A  cause  of  action  founded  in  tort,  for  instance,  an  entry  into  the  lands  of  ano- 
ther, and  the  unlawful  withholding  from  him  the  possession  thereof,  is  per- 
sonal to  the  tortfeasor :  it  dies  with  his  person,  and  cannot  at  common  law  be 
continued  against  his  grantee  by  a  transfer  of  his  interest  in  such  real  property. 

Rensselaer  Special  Term,  Dec.,  1856. 

MOTION  by  plaintiff  to  amend  the  proceedings  by  adding, 
"  The  Albany,  Vermont  and  Canada  Railroad  Company,"  as 
defendant. 

The  affidavit  on  which  the  motion  was  founded  stated,  that 
the  action  was  for  the  recovery  of  possession  of  real  estate  ;  and 
that,  since  the  commencement  of  the  suit,  "The  Albany  North- 
ern Railroad  Company,"  with  all  its  appurtenances  and  prop- 
erty, had  been  sold  at  auction,  and  was,  including  the  land  in 
dispute,  transferred  to  one  Burden,  and  that  he  had  sold  and 
transferred  the  same  to  a  company  organized  by  the  name  of 
"The  Albany,  Vermont  and  Canada  Railroad  Company." 
That  such  company  were  the  real  occupants  of  and  in  posses- 
sion of  the  same. 

JOHN  J.  VIELE,  for  plaintiff". 
JOHN  H.  REYNOLDS,  for  defendant. 

PAIGE,  Justice.  The  affidavit  on  which  this  motion  is  found- 
ed does  not  state  the  nature  of  the  title  which  "  The  Albany, 
Vermont  and  Canada  Railroad  Company"  acquired  under  their 
purchase  from  Burden,  or  the  title  Burden  acquired  at  the  auc- 
tion sale,  nor  does  it  state  whether  either  succeeded  to  the  pos- 
session of  "  The  Albany  Northern  Railroad  Company."  The 
title  acquired  by  Burden,  and  sold  by  him  to  "  The  Albany, 
Vermont  and  Canada  Railroad  Company,"  may  have  been 
paramount  to  that  of  the  plaintiff,  and  may  not  have  been  de- 
rived from  "The  Albany  Northern  Railroad  Company;"  and 
Burden  and  "  The  Albany,  Vermont  and  Canada  Railroad  Com- 
pany "  may  not  have  succeeded  to  the  possession  of  "  The 
Albany  Northern  Railroad  Company." 

Burden  may  have  obtained  a  possession  distinct  from  that  of 
*'The  Albany  Northern  Railroad  Company,"  and  transferred 
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such  possession  to  "  The  Albany,  Vermont  and  Canada  Rail- 
road Company."  It  is  manifest  that  the  original  cause  of  ac- 
tion against  "  The  Albany  Northern  Railroad  Company,"  did 
not  continue  against  "  The  Albany,  Vermont  and  Canada  Rail- 
road Company"  on  the  latter  company  becoming  the  actual 
occupant  of  the  lands  in  question. 

Under  the  Revised  Statutes,  (vol.  2,  p.  308,  §  32,  1st  ed.,)  in 
case  of  the  death  of  the  plaintiff,  in  an  action  of  ejectment,  after 
issue  and  before  verdict  or  judgment,  only  the  names  of  those 
who  succeeded  to  his  title  could  be  substituted  as  plaintiffs. 
(1  Den.  57  ;  10  Wend.  540.) 

It  is  a  well  established  rule,  that  a  tenant  whose  possession 
is  entirely  distinct  from  that  for  which  the  action  is  brought,  is 
not  affected  by  a  recovery  in  such  action,  and  cannot  be  dis- 
possessed under  a  writ  of  possession  issued  therein.  (1  Caines' 
R.  500 ;  Mams  on  Eject.  309.) 

"The  Albany,  Vermont  and  Canada  Railroad  Company" 
cannot,  under  the  121st  section  of  the  Code,  be  added  or  sub- 
stituted as  a  party  in  this  action,  unless  the  cause  of  action  sur- 
vives or  continues  in  favor  of  the  plaintiff,  and  against  such 
company.  As  there  is  in  this  action  but  one  defendant,  there 
is  no  survivorship,  as  that  term  implies  that  the  cause  of  action 
became  vested  in  or  against  a  survivor.  Did  the  action  con- 
tinue in  favor  of  the  plaintiff,  and  against  "  The  Albany,  Ver- 
mont and  Canada  Railroad  Company'?"  If  it  did  not,  that 
company  cannot  be  added  or  substituted  as  a  party. 

In  Putnam  agt.  Van  Buren,  (7  How.  Pr.  R.  33,)  Justice  WIL- 
LARD,  delivering  the  opinion  of  the  general  term  of  the  fourth 
district,  held,  that  the  cause  of  action  for  the  recovery  of  land 
involved  two  ideas :  First,  The  title  of  the  plaintiff  to  the  pre- 
mises claimed,  and  a  right  to  recover  the  possession  thereof: 
Second,  The  actual  occupancy  thereof  by  the  defendant :  that, 
in  case  of  the  defendant's  death,  the  second  element  of  the 
cause  of  action  did  not  continue ;  and  that,  by  the  death  of  the 
original  defendant,  a  new  cause  of  action  was  given  to  the 
plaintiff,  provided  a  new  occupant  succeeded  to  the  possession. 
This  reasoning  is  applicable  to  the  present  case. 
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An  indispensable  element  of  the  cause  of  action  for  which 
the  plaintiff's  action  was  brought  against  "  The  Albany  North- 
ern Railroad  Company,"  was  the  actual  occupancy  by  that  com- 
pany, and  their  withholding  the  possession  from  the  plaintiff. 
This  was  a  malfeasance  personal  to  that  company;  and  when 
the  interest  of  that  company  in  the  premises  was  transferred  to 
Burden,  and  by  him  to  "  The  Albany,  Vermont  and  Canada 
Railroad  Company,"  and  the  latter  company  entered  into  the 
possession,  and  withheld  such  possession  from  the  plaintiff,  a 
new  cause  of  action  against  that  company,  originating  in  the 
malfeasance  of  the  latter  company  accrued  to  the  plaintiff;  but 
the  old  cause  of  action  against  "  The  Albany  Northern  Rail- 
road Company,"  does  not  continue  against  "  The  Albany,  Ver- 
mont and  Canada  Railroad  Company." 

A  cause  of  action  founded  in  tort,  as  for  example,  an  entry 
into  the  lands  of  another,  and  the  unlawful  withholding  from 
him  the  possession  thereof,  is  personal  to  the  tortfeasor :  it  dies 
with  his  person,  and  cannot  at  common  law  be  continued  against 
his  grantee  by  a  transfer  of  his  interest  in  the  real  property  in 
respect  to  which  the  tort  was  committed.  (7  How.  Pr.  R.  32, 
33 ;  Mit.  Plead.  Jer.  ed.  22 ;  1  Saund.  72 ;  Mams  on  Eject. 
309.  See  Norton  agt.  Wiswall,  ante,  page  42.) 

The  same  proposition  may  be  affirmed  in  respect  to  a  tres- 
pass in  cutting  timber  by  a  tenant  at  will,  or  for  years;  or  to 
waste  committed  by  a  tenant  for  life,  or  years. 

In  general,  where  a  defendant,  in  an  action  for  the  recovery 
of  real  property,  transfers  his  possession  pendente  lite  to  a  third 
person,  the  suit  may  be  continued  against  the  original  defend- 
ant without  notice  to  the  grantee,  and  upon  the  judgment  and 
writ  of  possession  in  such  action,  such  grantee  may  be  dispos- 
sessed. (1  Cai.  R.  500  ;  Mams  on  Eject.  309  ;  5  Johns.  Ch.  R. 
39;  7  Paige,  21.) 

The  motion,  for  the  reasons  above  stated,  must  be  denied. 

As  the  question  arising  on  this  motion  is  new,  in  respect  to 
the  circumstances  under  which  it  is  presented,  I  will  deny  the 
motion  without  costs. 
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On  an  analysis  of  §  399  of  the  Code,  as  amended  on  the  13th  of  April,  1857,  it 
will  stand  about  in  this  shape : 

1.  A  party  to  an  action  or  proceeding,  and  a  party  for  whose  immediate  benefit 
a  suit  is  prosecuted  or  defended,  may  be  examined  as  a  witness  in  his  own 
behalf,  the  same  as  any  other  witness,  in  all  cases  except, 

When  the  adverse  party,  or  adverse  person  in  interest,  is  not  living;  or,  when 
the  opposite  party  is  an  assignee,  administrator,  executor,  or  legal  representa- 
tive of  a  deceased  person. 

2.  Ten  days'  notice,  in  writing,  of  such  intended  examination  must  be  given  to 
the  adverse  party,  specifying  the  points  upon  which  the  party  or  person  is  in- 
tended to  he  examined. 

But  in  special  proceedings,  of  a  summary  nature,  such  reasonable  notice  shall  be 
given  as  shall  be  prescribed  by  the  court  or  judge 

3.  When  notice  of  such  examination  is  given,  and  the  opposite  party  resides  out 
of  the  jurisdiction  of  the  court,  such  party  may  be  examined  by  commission 
issued  and  executed  as  now  provided  by  law. 

4  If  a  party  or  person  in  interest  have  been  examined  under  this  section,  the 
other  party  or  person  in  interest  may  offer  himself  as  a  witness  in  his  own  be- 
half, and  shall  be  so  received. 

Now,  the  ten  days'  notice,  and  the  points  of  examination,  apply  only  to  the 
party  or  person  in  interest  offering  himself  as  a  witness,  on  the  original  appli- 
cation, in  his  own  behalf — not  to  the  opposite  party;  the  law  admits  him,  of 
course,  and  at  large  upon  all  the  issues,  whether  his  examination  is  upon  com- 
mission or  otherwise. 

Jit  Chambers,  May  14,  1857. 

EXAMINATION  of  a  party  under  amended  section  399  of  the 
Code. 

HOFFMAN,  Justice.  Order  to  show  cause  why  a  commissior 
to  examine  the  defendant  on  his  own  behalf,  he  being  a  resident 
of  Chicago,  should  not  issue. 

Issue  was  joined  in  this  action  on  the  30th  of  June,  1856; 
and  the  cause  was  noticed  for  trial  for  the  present  term.  On 
the  6th  of  May,  inst.,  the  plaintiff"  gave  the  defendant's  attor- 
ney notice  that  he  intended  to  offer  himself  as  a  witness  to 
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prove  certain  facts,  which  he  specifies,  and  which  are  of  impor- 
tance to  the  issues.  After  this  specification  he  adds :  "4th,  And 
to  prove  each  and  every  allegation  set  forth  in  the  complaint 
in  this  action." 

On  the  8th  of  May,  the  defendant  obtained  an  order  to  show 
cause  why  a  commission  should  not  issue  to  Chicago,  Illinois, 
for  the  examination  of  the  defendant,  as  a  witness  in  his  own 
behalf  in  this  action,  upon  interrogatories,  in  which  the  plaintiff 
should  be  at  liberty  to  join. 

The  affidavit  on  which  the  commission  is  sought,  is  made  by 
the  attorney  of  the  defendant.  It  states  that,  from  the  depo- 
nent's knowledge  of  the  case,  and  communications  with  the  de- 
fendants and  others  conversant  with  the  facts  involved,  it  is 
material  and  necessary  that  the  defendant  himself  should  be 
examined  as  a  witness  in  his  own  behalf.  That  he  cannot 
safely  proceed  to  trial  without  the  benefit  of  his  testimony. 
That  the  defendant  has  fully  stated  his  case  to  deponent,  as  he 
believes,  and  that  he  has  a  good  and  substantial  defence  on  the 
merits. 

The  act  of  April  13th,  1857,  (chap.  353,)  under  which  this 
application  is  made,  may  be  thus  analyzed.  It  is  the  substitute 
of  §  399  of  the  Code. 

A  party  to  an  action  or  proceeding,  and  a  party  for  whose 
immediate  benefit  a  suit  is  prosecuted  or  defended,  may  be  ex- 
amined as  a  witness  in  his  own  behalf,  the  same  as  any  other 
witness,  in  all  cases  except, 

When  the  adverse  party,  or  adverse  person  in  interest,  is  not 
living ;  or,  when  the  opposite  party  is  an  assignee,  administra- 
tor, executor,  or  legal  representative  of  a  deceased  person. 

Ten  days'  notice,  in  writing,  of  such  intended  examination 
must  be  given  to  the  adverse  party,  specifying  the  points  upon 
which  the  party  or  person  is  intended  to  be  examined. 

But  in  special  proceedings  of  a  summary  nature,  such  reason- 
able notice  shall  be  given  as  shall  be  prescribed  by  the  court 
or  judge. 

When  notice  of  such  examination  is  given,  and  the  opposite 
party  resides  out  of  the  jurisdiction  of  the  court,  such  party 
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may  be  examined  by  commission,  issued  and  executed  as  now 
provided  by  law. 

If  a  party  or  person  in  interest  have  been  examined  under 
this  section,  the  other  party  or  person  in  interest  may  offer 
himself  as  a  witness  in  his  own  behalf,  and  shall  be  so  received. 

Two  points  have  been  raised  by  the  counsel  of  the  plaintiff 
in  opposition  to  this  motion.  Ohe,  that  ten  days'  notice  should 
have  been  given.  Another,  that  the  points  of  the  intended  ex- 
amination of  the  defendant  should  be  specified. 

I  do  not  think  either  well  taken.  The  defendant  being  a 
resident  of  Chicago,  and  the  plaintiff  having  given  notice  that 
he  intends  to  be  examined  in  his  own  behalf,  the  examination 
of  the  defendant  under  a  commission  is  expressly  authorized. 

An  order  to  show  cause,  therefore,  as  well  as  a  notice,  is 
regular.  The  clause,  therefore,  as  to  the  adverse  party  offer- 
ing himself,  when  one  party  is  examined,  dispenses  with  the 
ten  days'  notice  on  the  part  of  the  former. 

The  specification  of  the  points  is  only  directed  upon  an  origi- 
nal application  of  one  of  the  parties  to  be  examined  in  his  own 
behalf.  The  law  then  appears  to  admit  the  opposite  party  as 
of  course,  and,  I  presume,  at  large  upon  all  the  issues.  Be- 
sides, the  interrogatories  in  the  present  case  will  furnish  a  guide 
to  the  points. 

But  it  may  be  a  question  whether,  if  the  plaintiff  should  not 
be  called  at  the  trial,  the  examination  of  the  defendant,  taken 
under  the  commission,  could  be  read  without  ten  days'  previous 
notice  of  such  examination,  in  form  as  prescribed  by  the  rule. 
It  may  become  then  an  original  examination. 

The  defendant  is  entitled,  however,  at  present,  to  his  order. 

Order  for  commission  accordingly. 
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SUPREME  COURT. 

THE  PEOPLE  agt.  ALONZO  SNYDER. 

The  defendant  was  indicted  for  selling  strong  and  spirituous  liquors  in  November, 
1855.  The  indictment  contained  twelve  counts,  nine  of  which  were  framed 
under  the  late  prohibitory  law,  passed  April,  1855.  Two  charged  the  sales  to 
have  been  made  without  any  lawful  authority  in  any  way;  and  one  charged 
the  sale  of  distilled  spirits,  which  had  been  adulterated  with  poisonous  sub- 
stances, knowing  them  to  be  so  adulterated.  And  on  the  trial.it  was  proved 
that  the  defendant  kept  a  public  house,  and  that  brandy,  gin  and  whiskey  had 
been  procured  and  purchased  at  his  house  at  different  times  during  the  fall  of 
1855;  but  no  proof  showing  whether  the  liquors  were  intoxicating  or  not,  or 
in  what  quantities  they  were  sold;  and  the  judge  charged  the  jury  that  the 
provisions  of  the  law  on  which  this  indictment  was  found  were  constitutional; 
(this  being  before  the  adjudication  thereon  by  the  court  of  appeals ;)  that  it  was 
not  necessary  to  show  that  the  liquors  described  by  the  witnesses  were  intoxi- 
cating liquors;  that  the  qualities  of  the  liquors  might  be  inferred  by  the  jury 
from  the  description  given  of  them — and  the  jury  found  a  general  verdict  of 
guilty. 

Held,  on  exceptions  to  the  charge,  that,  as  it  had  turned  out,  the  charge  of  the 
judge,  that  the  prohibitory  act  of  April,  1855,  was  constitutional,  was  errone- 
ous, and  the  conviction  should  be  reversed  on  that  ground. 

There  was  no  evidence  to  show  that  any  other  law  had  been  violated,  as  it  did 
not  appear  in  what  quantities,  nor  whether  in  quantities  under  five  gallons,  that 
brandy,  gin  and  whiskey  had  been  sold  by  the  defendant. 

Submitted  Cayuga  General  Term,  Jan.,  1856. 

T.  R.  STRONG,  WELLES  and  SMITH,  Justices. 

CERTIORARI  to  the  court  of  sessions  of  Livingston  county. 

The  defendant  was  indicted  in  the  court  below  in  Novembei, 
1855,  for  selling  strong  and  spirituous  liquors.  The  indictment 
contained  twelve  counts:  the  1st,  2d,  3d,  7th,  8th,  9th,  10th, 
llth  and  12th  of  which,  charged  the  sales  to  have  been  in  vio- 
lation of  the  act  passed  April  9th,  1855,  entitled  "  An  Act  for 
the  Prevention  of  Intemperance,  Pauperism  and  Crime."  The 
fourth  and  fifth  counts  charged  the  sales  to  have  been  made 
"  without  any  lawful  authority,  admission,  or  allowance  of,  and 
without  being  licensed  by  the  commissioners  of  excise  of  said 
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town  of  Springwater,  nor  in  any  other  way  authorized  by  law;" 
and  the  sixth  count  was  for  selling  "  distilled  spirits  which  had 
been  adulterated  with  poisonous  substances,"  to  wit,  &c.,  "  he 
the  said  Alonzo  Snyder,  well  knowing  the  said  spirits  to  be  so 
adulterated,"  &c.,  against  the  form  of  the  statute  in  such  case 
made  and  provided.  In  each  count  the  time  of  selling  was  laid 
the  7th  Nov.,  1855. 

The  defendant  pleaded  not  guilty,  and  the  issue  was  tried  at 
a  term  of  said  court  of  sessions  held  in  January,  1856,  when 
the  jury  found  a  general  verdict  of  guilty. 

The  bill  of  exceptions  taken  at  the  trial,  which  the  county 
court  of  sessions  has  returned,  shows  that  it  was  proved  on  the 
trial  that  Snyder,  the  defendant,  was,  in  the  fall  of  the  year 
1855,  a  keeper  of  a  public  house  in  the  village  of  Springwater 
in  said  county,  and  that  brandy,  gin  and  whiskey  had  been  pro- 
cured and  purchased  at  his,  defendant's,  house  at  different  times 
during  last  fall,  but  no  evidence  showing  further  the  property 
of  the  liquors  so  procured,  whether  they  were  intoxicating  or 
not. 

The  evidence  in  the  case  being  closed,  the  defendant's  counsel 
contended,  among  other  things,  that  the  law  under  which  the 
indictment  was  found  was  unconstitutional,  and  that  there  was 
no  evidence  that  the  liquors  mentioned  by  the  witnesses  were 
intoxicating. 

The  court  overruled  these  propositions,  and  charged  the  jury 
substantially  as  follows  :  That  the  provisions  of  the  law  on 
which  this  indictment  is  found,  are  constitutional ;  that  it  was 
not  necessary  to  show  fhat  the  liquors  described  by  the  wit- 
nesses were  intoxicating  liquors ;  that  the  qualities  of  the 
liquors  might  be  inferred  by  the  jury  from  the  description  given 
of  them. 

The  defendant's  counsel  duly  excepted  to  each  of  these  par- 
ticulars of  the  charge. 

A.  A.  HENDEE,  for  defendant. 

JAMES  WOOD,  jr.,  district  attorney,  for  the  people. 
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By  the  court — WELLES,  Justice.  The  conviction  in  this 
case  cannot  be  upheld.  Nine  of  the  counts  in  the  indictment 
were  framed  under  the  late  prohibitory  statute,  which  has  been 
held,  by  the  court  of  appeals,  unconstitutional  in  respect  to 
those  parts  of  it  prohibiting  the  sale  of  intoxicating  liquors,  and 
the  penalties  which  it  annexes  to  the  violation  of  those  pro- 
visions. So  far  as  the  conviction  is  founded  on  those  counts, 
it  is  clearly  illegal,  as  no  valid  judgment  could  be  given  upon 
it.  At  the  time  of  the  trial,  the  question  of  the  validity  of  the 
act  had  not  been  adjudicated  by  the  court  of  appeals.  The 
charge  of  the  court  below,  that  the  law  was  constitutional,  was, 
nevertheless,  erroneous,  according  to  the  exposition  since  given 
to  it  by  the  court  of  appeals. 

It  is  quite  apparent  that  the  case  was  tried  upon  the  counts 
under  the  statute  of  1855,  as  the  bill  of  exceptions  does  not 
show  that  any  other  law  had  been  violated.  It  states  that  it 
was  proved  on  the  trial  that  brandy,  gin  and  whiskey  had  been 
purchased  at  the  defendant's  house  at  different  times,  but  it 
does  not  appear  in  what  quantities,  nor  whether  in  quantities 
under  five  gallons.  Assuming,  therefore,  that  the  excise  laws, 
in  force  at  the  time  of  the  passage  of  the  act  of  April,  1855,  are 
still  in  force,  it  was  an  error  in  the  court  below  to  instruct  the 
jury  that  the  provisions  of  the  law  upon  which  the  indictment 
was  founded,  were  constitutional ;  because  much  the  largest 
portion  of  the  counts  are  founded  upon  a  law  since  declared 
unconstitutional;  and  we  have  seen  that  the  evidence  would 
apply  to  that  law,  and  not  to  the  excise  laws  in  existence  at 
the  time  of  its  enactment.  * 

Whether  those  excise  laws,  or  such  of  them  as  are  inconsist- 
ent with  the  late  prohibitory  enactment,  are  still  in  force,  it  is 
not  necessary  to  decide  in  this  case.  Upon  that  question  there 
are  differences  of  opinion. 

It  was  held  by  the  court  of  sessions  in  Monroe  county,  in 
April  last,  in  the  case  of  The  People  agt.  Breakey,  that  by  force 
of  the  24th  section  of  the  law  of  1855,  the  previous  excise 
laws,  or  such  provisions  of  them  as  were  inconsistent  with  that 
law,  were  repealed.  The  only  fallacy  in  the  reasoning  of  the 
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county  judge  in  that  case,  in  an  able  opinion  delivered  by  him 
on  the  occasion,  (if  any  fallacy  exists,)  which  I  have  discovered, 
consists  in  regarding  the  act  of  1855,  for  the  purposes  of  the 
question,  whether  the  previous  excise  laws  were  inconsistent 
with  that  act,  as  constitutional.  If  he  was  wrong  in  that,  the 
error  was  fatal  to  his  conclusion. 

It  might,  I  think,  be  contended  with  much  plausibility,  that 
there  can  be  no  such  inconsistency  between  the  provisions  of  a 
statute,  valid  in  its  creation,  and  the  provisions  of  one  subse- 
quently enacted,  which  never  had  any  validity  by  reason  of  its 
unconstitutionality,  as  to  invalidate  the  former. 

The  conviction  in  this  case,  however,  is  reversed,  upon  the 
other  grounds  mentioned. 


SUPREME  COURT. 
JACKSON  agt.  DE  FOREST. 

The  principle  upon  which  a  receiver  of  partnership  property  is  appointed,  is 
with  the  view  of  winding  up  the  concerns  of  the  partnership,  and  dividing  the 
surplus,  and  not  for  the  purpose  of  carrying  on  the  partnership  business. 
Hence,  as  a  general  rule,  a  receiver  is  not  appointed  except  in  cases  where 
the  plaintiff  will  be  entitled  to  a  decree  of  dissolution. 

If  a  receiver  is  appointed,  he  must  proceed  to  sell  the  partnership  property  and 
collect  the  outstanding  debts  without  delay.  The  court  will  not  take  upon 
itself  the  responsibility  of  carrying  on  the  partnership  business;  but  may  give 
the  receiver  authority  to  continue  it  temporarily  to  prevent  injury  and  loss  to 
the  property. 

Where  partners  cannot  agree  in  relation  to  the  possession  and  control  of  the 
partnership  effects  and  business,  it  is  a  matter  of  course  to  appoint  a  receiver 
upon  a  complaint  filed  to  close  the  partnership,  on  the  application  of  either 
party. 

But  where  the  plaintiff  asks  relief  in  his  complaint,  for  the  appointment  of  a  re- 
ceiver to  collect  the  debts  and  sell  the  partnership  property,  he  cannot  on  mo- 
tion ask  for  the  appointment  of  a  receiver  to  carry  on  the  partnership  business 
in  opposition  to  the  prayer  of  his  complaint. 

Where  the  issues  of  fact,  in  an  action  between  partners,  will  require  the  examin- 
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ation  of  a  long  account,  the  court,  on  its  own  motion,  where  application  IS 
made  for  the  appointment  of  a  receiver,  will  direct  a  reference  to  hear  and 
decide  the  whole  issues ;  that  is,  will  direct  an  order  of  reference  for  the  ap- 
pointment of  a  receiver  with  power,  &c.,  and  a  reference  to  hear  and  decide 
the  whole  issues. 

Montgomery  Special  Term,  June,  1856. 

MOTION  by  plaintiff  for  the  appointment  of  a  receiver. 

S.  P.  HEATH,  for  plaintiff'. 
D.  P.  COREY,  for  defendant. 

PAIGE,  Justice.  The  complaint  in  this  action  prays  for  a 
judgment  of  dissolution  of  the  partnership  between  the  parties, 
and  that  the  defendant  render  an  account  of  the  partnership  busi- 
ness, and  of  the  partnership  property,  &c.,  and  also  prays  for 
the  appointment  of  a  receiver,  to  sell  the  partnership  property 
and  collect  the  partnership  debts,  &c. 

The  defendant,  in  his  answer  and  affidavit,  alleges  that  the 
partnership  was  terminated  on  the  30th  of  April,  1853,  by  a 
notice  he  on  that  day  caused  to  be  served  on  the  plaintiff,  to 
the  effect  that  the  partnership  was,  on  that  day,  dissolved ;  and 
that  he  elected  to  take  and  keep  the  partnership  property  upon 
the  terms  of  their  partnership  agreement. 

It  therefore  appears,  from  the  pleadings,  that  if  the  partner- 
ship has  not  already  been  dissolved,  that  either  party  will  be 
entitled  to  have  it  dissolved,  and  its  business  wound  up. 

The  principle  upon  which  a  receiver  of  partnership  property 
is  appointed,  is  with  the  view  of  winding  up  its  concerns,  and 
dividing  the  surplus,  and  not  for  the  purpose  of  carrying  on  the 
partnership  business.  Hence,  as  a  general  rule,  a  receiver  is 
not  appointed  except  in  cases  where  the  plaintiff  will  be  en- 
titled to  a  decree  of  dissolution.  If  a  receiver  is  appointed  he 
must  proceed  to  sell  the  partnership  property  and  collect  the 
outstanding  debts  without  delay.  The  court  will  not  take  upon 
itself  the  responsibility  of  carrying  on  the  partnership  business. 
In  some  cases,  where  it  may  be  necessary  to  secure  the  good- 
will of  the  partnership  business  to  the  purchaser,  and  the  full 
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value  of  the  partnership  property  to  the  partners  on  the  sale, 
the  receiver  is  allowed  to  carry  on  the  business  until  he  can 
make  a  favorable  sale  of  the  property.  (4  Paige,  479 ;  15  Ves. 
10;  1  Jac.  £  Walk.  569;  1  Barb.  Ch.  Pr.  662-3;  2  Ed.  Ch. 
R.  130 ;  3  id.  355.) 

In  this  case,  if  the  partnership  has  not  already  been  dissolved, 
the  plaintiff  will  be  entitled  to  a  judgment  of  dissolution.  This 
is  the  relief  he  asks  for.  He  does  not  ask  to  have  the  partner- 
ship continued,  and  a  receiver  appointed  of  its  partnership  prop- 
erty, as  the  property  of  a  subsisting  and  continued  partnership, 
and  to  carry  on  the  partnership  business.  But  he  asks  the  ap- 
pointment of  a  receiver  to  collect  the  debts  and  sell  the  part- 
nership property.  He  cannot,  therefore,  on  this  motion,  ask 
for  the  appointment  of  a  receiver  to  carry  on  the  partnership 
business  in  opposition  to  the  prayer  of  his  complaint. 

Where  partners  cannot  agree  in  relation  to  the  possession 
and  control  of  the  partnership  effects  and  business,  it  is  a  mat- 
ter of  course  to  appoint  a  receiver  upon  a  complaint  filed  to 
close  the  partnership,  on  the  application  of  either  party.  (4 
Paige,  480.) 

That  portion  of  the  partnership  property  in  this  case,  con- 
sisting of  horses,  are  exposed  to  become  injured  by  remain- 
ing idle  in  the  stable,  and  both  parties  are  losing  the  profits 
which  might  accrue  from  the  letting  of  such  horses,  as  well  as 
of  the  carriages ;  or  the  income  of  the  moneys  which  might  be 
obtained  on  a  sale  thereof.  Besides,  the  expense  of  keeping 
the  horses  will  be  a  serious  charge  on  both  or  one  of  the 
parties. 

Under  the  circumstances,  I  feel  bound  to  direct  the  appoint- 
ment of  a  receiver,  to  sell  the  partnership  property  and  collect 
the  partnership  debts,  with  power,  until  a  favorable  sale  of  the 
property  can  be  made,  to  allow  the  receiver  to  let  and  hire  the 
horses,  carriages,  &c.,  for  the  benefit  of  the  joint  partnership 
fund. 

This  is  a  losing  controversy  to  both  the  parties,  and  its 
speedy  termination  will  promote  the  interest  of  both.  As  the 
trial  of  the  issues  of  fact  joined  in  the  action,  will  require  the 
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examination  of  a  long  account,  the  court  can,  on  its  own  mo- 
tion, direct  a  reference  to  hear  and  decide  the  whole  issue; 
which  I  feel  disposed  now  to  do.  (Code,  §  271.) 

The  plaintiff's  attorney  will  prepare  a  draft  order  of  refer- 
ence for  the  appointment  of  a  receiver,  with  the  powers  above 
indicated ;  and  also  a  draft  order  of  reference  to  hear  and  de- 
cide the  whole  issue,  and  submit  copies  of  both  orders  to  the 
attorney  of  the  defendant  for  amendment. 

The  parlies,  if  they  cannot  agree  upon  the  referees  to  exe- 
cute the  two  orders  of  reference,  may  submit  names  of  persons 
as  referees  to  me,  when  the  two  orders  are  presented  for  settle- 
ment. 

On  the  sale  of  the  partnership  property  by  the  receiver,  either 
of  the  parties  may  become  a  purchaser. 


SUPERIOR  COURT. 

GEORGE  CASSARD  agt.  ELISHA  W.  HINMANN. 

A  contract  to  purchase  and  sell  pork,  to  be  delivered  at  a  future  period,  for  a 
certain  sum  per  barrel,  where  it  is  the  intention  of  the  parties  at  the  making 
of  the  contract,  that  it  shall  not  be  specifically  performed  by  an  actual  delivery 
of  the  pork,  but  at  its  maturity  the  difference  between  the  market  value  of  the 
pork  and  the  price  agreed  upon,  shall  be  paid  by  one  party  to  the  other  as  per- 
formance or  satisfaction  of  the  contract,  is  illegal  and  void,  under  the  statute 
of  betting  and  gaming.  (1  R.  S.  661,  §  8.) 

New- York  Special  Term,  Nov.,  1856. 

DEMURRER  to  separate  parts  of  the  defendant's  answer. 

MR.  CARTER,  for  plaintiff". 
MR.  C.  TRACY,  for  defendant. 

HOFFMAN,  Justice.     The  complaint  in  this  action  states,  that 
the  defendant,  Hinmann,  on  the  13th  of  May,  1856,  agreed  to 
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sell  to  the  plaintiff  500  barrels  of  mess  pork,  deliverable  all  the 
month  of  September,  1856,  at  the  rate  of  $17  per  barrel,  cash 
on  delivery :  the  seller  to  give  the  buyer  five  days'  notice  to 
receive  and  pay  for  the  same.  The  contract  is  dated  in  New- 
York.  The  complaint  avers  the  expiration  of  the  time  agreed 
upon ;  that  the  defendant  had  omitted  to  give  the  notice ;  a 
demand  for  the  delivery  of  the  pork,  and  a  refusal.  The  plain- 
tiff asks  judgment  for  his  damages. 

The  defendant  sets  up  several  defences  of  separate  character 
in  his  answer,  two  of  which  the  plaintiff  has  demurred  to  for 
insufficiency. 

The  first  part  of  the  answer  demurred  to  is  as  follows : — 

Third,  That,  at  the  time  of  the  contract,  the  defendant  was 
not  a  dealer  in  pork,  nor  did  he  possess  or  control  the  pork 
mentioned  in  the  contract,  nor  any  part  of  it,  which  the  plain- 
tiff knew.  That  it  was  not  the  intension  of  the  defendant  to 
make  any  actual  sale  or  delivery  of  pork  to  the  plaintiff,  nor 
was  it  the  intention  of  the  plaintiff  actually  to  buy  or  receive 
any  pork  from  the  defendant.  That  it  was  the  mutual  design 
and  intention  of  the  plaintiff  and  defendant,  at  the  making  of 
such  contract,  that  the  same  should  not  be  specifically  per- 
formed, in  whole  or  in  part ;  but,  on  the  contrary,  at  the  ma- 
turity of  such  supposed  contract,  the  difference  between  the 
market  value  of  the  pork  therein  mentioned  and  the  price  of 
the  same  fixed  in  the  said  contract,  should  be  paid  by  one  party 
to  the  other  as  performance  or  satisfaction  of  said  supposed 
contract.  That  the  market  price  of  pork  in  the  then  future 
September  was,  at  the  date  of  the  contract,  contingent  and  un- 
certain— and  a  chance  ;  and  the  said  contracts  were  not  actual 
bargains  and  agreements  for  the  sale  of  actual  property,  but 
were  mere  wagers  on  such  future  price  of  pork,  and  on  the 
chance  of  such  future  price,  and  were  gambling  transactions. 
That  therefore  the  contract  was  illegal  and  void,  and  contrary 
to  the  statute  in  such  cases  provided,  and  repugnant  to  the 
common  law. 

1st.  It  is  admitted  by  the  counsel  of  the  defendant,  that  the 
mere  fact  of  the  non-possession  of  goods  or  chattels,  at  the  time 
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of  a  contract  of  sale,  does  not  avoid  the  contract.  In  Stanton 
agt.  Small,  (3  Sandf.  S.  C.  Rep.  230,)  the  court  say,  "  Many 
moralists  doubt  the  policy  of  permitting  a  party  to  contract  for 
the  sale  of  goods  which  he  does  not  own  at  the  time  of  making 
the  contract,  because  it  partakes  of  the  nature  of  a  gambling 
transaction ;  but  it  is  now  well  established,  that  a  contract  for 
the  sale  of  goods  to  be  delivered  at  a  future  day,  is  not  invalid- 
ated by  the  circumstance  that,  at  the  time  of  the  contract,  the 
vendor  neither  has  the  goods  in  his  possession,  nor  has  entered 
into  any  contract  to  buy  them,  nor  has  any  reasonable  expecta- 
tion of  becoming  possessed  of  them  by  the  time  appointed  for 
the  delivery,  otherwise  than  by  purchasing  them  after  making 
the  contract."  (Hebblewhite  agt.  M' Marine,  5  Mees.  if  Wels. 
462.)  The  learned  judge  adverts  to  the  nisi  prius  decision  of 
Chief  Justice  ABBOTT,  in  Bryan  agt.  Lewis,  and  states  that  it 
had  been  overruled.  He  notices  the  stock-jobbing  act,  as  to 
sales  of  stock  without  actual  possession,  and  says,  "The  law- 
making  power  has  not  seen  fit,  by  similar  provisions,  to  regulate 
or  embarrass  ordinary  commercial  transactions." 

But  it  is  insisted  that  the  present  one  is  widely  distinguisha- 
ble; that  the  answer  does  bring  the  case  within  the  prohibition 
of  a  statute.  The  article  entitled,  "Of  Betting  and  Gaming," 
is  referred  to,  (1  R.  S.  6(jl,  §  8.)  By  that  section  it  is  declared, 
"that  all  wagers,  bets,  or  stakes,  made  to  depend  upon  any 
race,  or  upon  any  gaming  by  lot,  chance,  casualty,  or  contingent 
event  whatever,  shall  be  unlawful.  All  contracts  for  or  on  ac- 
count of  any  money,  or  property,  or  thing  in  action,  so  wagered, 
bet,  or  staked,  shall  be  void."  The  question  is  of  much  im- 
portance. 

The  law  of  1813  (1  R.  L.  225,  §  5 — the  act  to  prevent  horse- 
racing)  was,  as  f;ir  as  it  can  relate  to  the  present  question,  as 
follows  :  "  That  every  contract  hereafter  to  be  made  or  entered 
into  for  or  on  account  of  any  sum  or  sums  of  money  or  other 
thing,  bet  or  staked,  or  depending  on  any  such  race  or  races, 
as  aforesaid,  or  concerning  the  same,  or  for  or  on  account  of  any 
gaming  by  lot  or  chance  of  any  kind,  or  under  any  description, 
whatever,  shall  be  deemed  and  adjudged  void  in  law." 
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In  Bunn  agt.  Riker,  (4  John-  Rep.  420,)  Justice  SPENCER 
quoted  this  clause  of  the  act,  and  observed,  he  apprehended 
that  under  the  terms  gaming  by  lot  or  chance,  betting  on  a 
contingent  event  could  not  be  included.  Betting  on  any  event 
does  not,  in  common  parlance,  mean  gaming.  He  compares 
the  statute  with  that  of  9  Anne,  c.  14;  shows. that  actions  on 
wagers  had  been  sustained  in  England,  notwithstanding  that 
statute ;  and  concludes,  that  betting  on  a  contingency  does  not 
mean  gaming.  Betting  upon  an  indifferent  subject,  without 
playing  a  play  of  lot  or  chance,  did  not  mean  gaming  within 
the  act. 

We  find  that  the  Revised  Statutes  make  the  important  differ- 
ence of  adding  to  the  old  provision  the  words,  casualty  or  con- 
tingent event  whatever.  And  it  is  added  that  all  contracts  in 
regard  to  money,  property,  or  things  in  action,  so  wagered, 
shall  be  void. 

It  is  needless  to  stat?  the  reasoning  of  the  judges  who  de- 
cided the  case  of  Bunn  agt.  Riker:  some  wagers,  and  that  in 
question,  viz.,  upon  a  presidential  election,  were  held  to  be 
illegal.  Lord  MANSFIELD'S  observations  in  Da  Costa  agt.  Jones, 
are  quoted  :  "  Whether  it  would  not  have  been  better  policy  to 
have  treated  aL  wagers  originally  as  gaming  contracts,  and  to 
have  held  them  void." 

The  Revised  Statutes  seem  to  have  been  prepared,  in  this 
particular,  to  meet  and  alter  Judge  SPENCER'S  propositions. 

I  have  searched  carefully,  but  without  success,  for  any  de- 
cision in  our  courts  since  1830,  which  bears  upon  the  present 
question.  The  section  has  been  canvassed  in  numerous  cases, 
but  none  appear  apposite  to  the  present.  (5  Wend.  250 ;  3  De- 
mo, 163,  340  ;  5  id.  365.) 

The  counsel  of  the  defendant  has  referred  to  the  English 
statute,  (8  #  9  Viet.  chap.  109,  1845,)  and  to  the  case  of  Grise- 
wood  agt.  Bain,  (20  Eng.  L.  fy  Eq.  Rep.  290,)  as  decisive  in 
his  favor. 

The  language  of  the  English  statute  is,  "All  contracts  or 
agreements,  whether  by  parol  or  in  writing,  by  way  of  gaming 
or  wagering,  shall  be  null  and  void." 
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*  ^ 

The  important  case  referred  to  first  came  before  the  court  in 
November,  1851,  (8  Eng.  L.  %  Eg.  415 ;  21  Law  J.  Rep.  U.  S. 
46.)  The  declaration  set  forth  a  contract  to  deliver  railroad 
shares  at  a  certain  price,  at  a  future  specified  day ;  that,  in  the 
interim,  the  shares  had  greatly  increased  in  price,  and  on  the 
day  fixed  for  the  delivery  were  of  the  value  stated,  which  made 
a  difference  upon  the  number  contracted  for  of  .£1,074  11  0. 
That,  after  the  date  of  the  contract,  and  before  the  day  of  ful- 
filment, it  W7as  agreed  that  the  actual  delivery  should  be  dis- 
pensed with,  and  the  contract  so  far  annulled,  and  in  place 
thereof,  that  the  difference  in  value  on  the  day  should  be  paid. 

To  this  a  plea  was  interposed,  that  the  alleged  contract  was 
and  is  a  contract  between  the  plaintiff  and  the  defendant,  by 
way  of  gaming,  contrary  to  the  statute  then  and  still  in  force, 
and  that  it  was  made  after  the  year  1847.  (8  #  9  Vic.  c.  109.) 
This  plea  was  held  bad  on  demurrer  for  want  of  particularity. 

It  seems  that  other  pleas  had  been  put  in.  One  was  that 
the  contract  \vas  by  way  of  wagering  on  the  price  of  the  shares, 
and  were  merely  colorable  ;  and  that  it  never  was  intended  that 
they  [said  shares]  should  be  bought  and  sold,  but  wras  a  mere 
wager. 

The  cause  went  down  for  trial  before  the  chief  justice  after 
Hilary  Term,  1852.  It  appeared  that  the  plaintiff  was  a  stock 
and  share  jobber  in  London  ;  that  the  defendant  had  contracted 
to  sell  and  to  re-purchase  the  shares  in  the  declaration  men- 
tioned, and  that  there  had  been  former  dealings  between  the 
parties  of  the  same  character,  no  shares  passing,  but  merely 
settlement  of  differences  according  to  the  usual  course  of  specu- 
lators at  the  stock  exchange. 

The  lord  chief  justice  left  it  to  the  jury  to  say  what  was  the 
plaintiff's  intention  at  the  time  of  making  the  contract,  whether 
either  party  really  meant  to  purchase  or  to  sell  the  shares  in 
question ;  telling  them,  that  if  they  did  not,  the  contract  was, 
in  his  opinion,  a  gambling  transaction,  and  void. 

The  jury  found  for  the  defendant,  and  the  cause  came  up  on 
a  motion  for  a  new  trial. 

The  court  held  the  direction  to  the  jury  was  right. 
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CRESSWELL,  Justice,  said,  "That  the  contest  was,  whether 
the  agreement  was  a  bonafide  contract,  to  buy  and  sell,  which 
each  party  meant  at  the  time  to  perform.  The  evidence  fully 
warranted  the  conclusion,  that  there  was  no  real  contract  of 
sale,  and  that  the  whole  thing  was  to  be  settled  by  payment  of 
differences." 

The  chief  justice  said,  "  That  he  meant  to  ask  the  jury  what 
was  the  intention  of  the  parties  as  understood  by  both  of  them 
at  the  time  of  entering  into  the  contract.  The  transaction  was 
clearly  a  gambling  one." 

In  the  case  of  Rourke  agt.  Short,  (5  Ellis  fy  Blackburn,  904, 
Jan.  1856,  Q.  B.,)  the  declaration  was  for  goods  bargained  and 
sold,  and  a  plea  set  up  a  transaction  in  detail,  which  it  averred 
was  by  way  of  gaming  and  wager,  and  contrary  to  the  statute, 
and  upon  which  the  goods  were  delivered.  It  appeared  on  the 
trial  that  the  plaintiff  offered  to  sell  the  defendant  a  parcel  of 
rags,  at  the  price  of  6s.  per  cwt.  The  plaintiff  said  the  defend- 
ant had  sold  a  former  lot  to  them  for  5s.  9d.  The  defendant 
said  it  was  6s.,  and  the  present  lot  was  of  inferior  value.  It 
\vas  then  agreed  that  the  matter  in  dispute  should  be  decided 
by  one  Magee,  and  that  if  Rourke,  the  plaintiff,  was  wrong, 
the  lot  should  be  charged  at  3s.  only ;  if  Short  was  wrong,  at 
6s.  There  was  only  an  agreement  that  the  loser  was  to  pay  a 
gallon  of  brandy  to  Magee.  He  decided  for  the  plaintiff. 

The  defendant  refused  to  accept  the  rags,  and  pay  the  6s., 
but  offered  5s. 

The  judge,  at  the  trial,  thought  it  was  a  wager  contract  within 
the  act.  He  directed  a  verdict  for  the  defendant  on  this  issue, 
with  liberty  to  plaintiff  to  move  to  enter  a  verdict  on  it;  power 
being  reserved  to  the  court  to  draw  inferences. 

COLERIDGE,  Justice,  says,  "  The  question  is,  whether  this 
was  merely  a  stipulation  for  the  sale  and  purchase  of  goods  at 
a  price  to  be  regulated  by  ascertaining  a  past  event,  or  a  wager 
on  that  event.  My  lord  has  shown  it  to  be  a  wager.  The 
parties  make  the  new  price  a  vehicle  for  a  risk  upon  the 
former  event.  They  say,  ,let  us  ascertain  the  price  of  the 
former  goods,  and  if  that  was  5s.  9d.,  these  goods  shall  be  sold 
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at  Qs. ;  but  if  the  former  price  was  6s.,  these  shall  be  sold  at 
three  shillings." 

The  allegation  of  the  plea  was,  that  65.  was  more  than  the 
real  value,  and  three  shillings  less. 

The  analysis  of  the  case  appears  to  be  this :  The  plaintiff 
says,  I  bet  that  the  price  of  the  former  goods  was  5s.  9rf.  If  I 
lose,  I  will  pay  you  by  giving  goods  worth  six  shillings  for 
three.  The  defendant  bet  thst  the  price  was'  Qs.,  and  agrees, 
if  he  loses,  to  pay  his  loss  by  giving  6s.  for  the  lot — one  shil- 
ling more  than  he  valued  them  at.  The  price,  then,  of  the 
sale  depended  on  a  wager. 

If  our  statute  is  of  the  same  import  with  the  English,  these 
cases  are  almost  directly  in  point;  and  although  we  are  not 
bound  by  them,  they  would  be  entitled  to  great  consideration 
and  respect. 

In  my  judgment  the  statutes  are,  in  substance  and  import,  the 
same.  And  I  think  the  cases  contain  solid  principles  of  inter- 
pretation and  valuable  guides  to  decision. 

It  is  objected  by  the  plaintiff  that  the  answer  is  defective  in 
proper  averments  to  bring  the  case  within  the  statute  against 
gaming  and  wagers — supposing  a  case  like  the  present  can  be 
within  that  act.  But  I  think  that  the  precedent  of  the  plea  in 
Grisewood  agt.  Bain,  is  decisive  of  this  question.  There  are 
but  two  differences  pointed  out  by  counsel ;  one,  that  it  is  not 
said  to  have  been  by  way  of  wager;  and  the  other,  that  it  was 
not,  is  not  stated  to  have  been  colorable.  But  in  this  answer 
it  is  averred  that  the  contracts  were  mere  wagers  on  the  future 
market  price  of  pork,  and  were  contrary  to  the  statute  in  such 
case  provided.  As  matter  of  pleading,  this  is  sufficient. 

The  result  is,  that  this  part  of  the  answer  presents  a  legal 
defence,  and  the  demurrer  to  it  is  not  well  taken. 

I  have  considered  this  case  with  care.  I  have  sought  to 
guard  myself  against  the  strong  impression  which  a  transaction 
such  as  the  answer  states  is  calculated  to  create.  If  this  can 
be  sustained — if  there  is  neither  common  law  to  reach,  nor 
statute  to  condemn  it,  the  unbridled  and  defiant  spirit  of  specu- 
lation, which  daily  scorns  and  violates  the  stock-jobbing  act, 
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will  be  extended  to  all  the  articles  of  trade,  and  gambling  in 
these  become  as  common  as  legitimate  dealing.  I  rejoice  that 
a  court  of  justice  is  able  to  do  this  at  least — to  condemn  the 
offence — to  annul  the  contract;  and  to  clear  the  law  from  the 
stain  of  enduring  a  practice  teeming  with  temptation  and  dis- 
grace to  those  engaged  in  it,  and  with  baneful  influences  upon 
the  efforts  of  the  honest  and  just. 
Demurrer  overruled. 

Decision  affirmed  at  general  term — Judge  SLOSSON  delivered 
the  opinion. 


SUPREME  COURT. 
WILLIAM  R.  FORD  and  another  agt.  JOHN  J.  MATTICE. 

It  is  not  allowed  to  the  plaintiff  to  set  forth,  in  different  counts,  in  his  complaint, 
several  distinct  causes  of  action  against  the  defendant  for  the  same  indebted- 
ness. (See  to  the  same  effect  Lackey  agt.  Vanderbilt,  10  How,  Pr.  R.  155.) 

And  where  it  appears,  from  the  face  of  the  complaint,  that  several  counts 
therein  are  really  for  the  same  thing,  no  affidavit  by  the  defendant  is  required, 
as  proof  that  there  is  really  but  one  cause  of  action  against  him.  The  affida- 
vit would  only  state  what  the  complaint  concedes.  (This  seems  to  be  adverse 
to  Lackey  agt.  Vanderbilt.) 

Albany  Special  Term,  Sept.,  1856. 

MOTION  to  set  aside  complaint,  &c. 

The  complaint  contains  two  counts.  The  first  states  that, 
"  within  six  years  past,  from  the  commencement  of  the  suit, 
the  defendant  became  indebted  to  the  plaintiffs,  for  divers  bills 
of  goods,  &c.,  to  him  sold  and  delivered  by  the  plaintiffs,  and 
at  his  request,  in  the  city  of  Albany,  on  which  there  was  due 
and  owing  to  the  plaintiffs,  on  the  first  day  of  August,  1856, 
the  sum  of  $692.80,  and  which  sum,  besides  a  credit  of  $36, 
for  twelve  pair  of  socks,  had  and  received  by  the  plaintiffs 
from  the  defendant,  with  interest,  is  still  due.  The  second 
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count  states,  that  "  the  defendant,  at  the  time  and  place  afore- 
said^ became,  and  still  is,  indebted  to  the  plaintiffs,  in  the  sum 
of  $692.80,  for  the  price  and  value  of  divers  goods,  &c.,  sold 
and  delivered,  &c.,  upon  which  the  defendant  is  entitled  to  a 
credit  of  $36,  for  twelve  dozen  of  socks.  The  plaintiffs  claim 
judgment  for  $656.80,  with  interest  from  the  first  day  of  Au- 
gust, 1856. 

Upon  this  complaint,  the  defendant  moved  that  the  plaintiffs 
be  required  to  elect  upon  which  of  the  two  counts  in  his  com- 
plaint he  would  rely,  and  that  the  other  be  stricken  out  as  re- 
dundant or  irrelevant,  or  that  the  complaint  be  set  aside,  &c. 

RUFUS  W.  PECKHAM,  for  plaintiffs. 
H.  SMITH,  for  defendant. 

HARRIS,  Justice.  The  complaint  in  hand  is  a  very  different 
thing  from  that  described  in  the  142d  section  of  the  Code. 
The  plaintiffs  allege  that  the  defendant  owes  them  a  balance  of 
account  amounting  to  $656.80.  For  this  sum,  with  interest, 
they  claim  that  they  are  entitled  to  judgment.  They  ask  for 
nothing  more.  And  yet  the  plaintiffs  have,  in  their  complaint, 
stated  that  they  have  two  distinct  causes  of  action  against  the 
defendant  for  precisely  the  same  amount  of  goods  sold  and  de- 
livered, and  subject  to  precisely  the  same  credit.  If  there  is 
any  substantial  difference  between  the  two  causes  of  action  as 
stated,  I  have  failed  to  perceive  it.  The  proof  which  would 
sustain  one  would  be  equally  applicable  to  the  other.  It  is 
clearly  a  case  of  "  unnecessary  repetition." 

It  is  said  that  this  ought  not  to  be  assumed  without  proof, 
and  that,  as  there  is  no  affidavit  to  show  that  the  plaintiff  has, 
in  fact,  but  a  single  cause  of  action,  the  motion  should,  for  that 
reason,  be  denied.  But  where  it  is  apparent,  as  I  think  it  is 
in  this  case,  that  several  counts  in  the  same  complaint  are  really 
for  the  same  thing,  no  affidavit  is  required.  Nothing  that  could 
be  stated  by  the  defendant  in  an  affidavit  could  present  the 
fact  upon  which  he  relies  more  distinctly  than  it  already  ap- 
pears upon  the  face  of  the  complaint.  Suppose  he  should 
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swear  that  the  plaintiffs  really  have  but  one  cause  of  action 
against  him,  he  would  but  state  what  the  complaint  concedes. 
The  plaintiffs  only  claim  that  one  of  the  two  sums  of  $656.80 
is  due  to  them.  (See  Churchill  agt.  Churchill,  9  How.  552; 
Sipperly  agt.  The  Troy  fy  Boston  Railroad  Co.,  id.  83.) 

I  know  that,  in  Lackey  agt.  Vanderbilt,  (10  How.  155,)  Mr. 
Justice  STRONG  has  said  that  the  objection  that  several  causes 
of  action  stated  in  the  complaint  are  one,  can  be  made  to  ap- 
pear only  upon  an  affidavit.  But,  in  that  very  case,  it  appears 
that  the  affidavit  upon  which  the  motion  was  founded  was  in- 
sufficient to  show  that  the  causes  of  action  stated  in  the  several 
counts  were  the  same.  The  motion,  however,  was  foundjed 
upon  the  complaint,  as  well  as  the  affidavit,  and  the  learned 
judge  says  that,  upon  examining  that  pleading,  he  was  satisfied 
that  the  causes  of  action  stated  in  the  second,  third,  fourth  and 
fifth  counts  were  embraced  in  the  first.  It  was  because  the 
motion  was  founded  upon  what  appeared  upon  the  face  of  the 
complaint  that  it  prevailed. 

It  appears  from  an  affidavit,  read  in  opposition  to  the  motion, 
that  the  defendant  has  failed  in  business,  and  made  an  assign- 
ment of  his  property,  preferring  other  debts  to  that  of  the  plain- 
tiffs. There  is  some  reason,  perhaps,  for  believing  that  no  de- 
fence to  the  action  is  contemplated.  But,  however  this  may 
be,  I  am  not  at  liberty,  by  denying  this  motion,  to  sanction 
such  a  departure  from  the  established  rules  of  pleading  as  is 
presented  in  this  complaint. 

An  order  must,  therefore,  be  entered,  setting  aside  the  com- 
plaint, but  with  liberty  to  the  plaintiffs  to  serve  a  new  com- 
olaint  within  twenty  days  after  notice  of  this  decision.  The 
defendant  is  also  entitled  to  the  costs  of  the  motion. 
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SUPREME  COURT. 

WILLIAM  SHAW  and  wife  agt.  MARY  H.  LAWRENCE  and  others. 

An  application  under  2  jR.  S.  556,  §§  33,  34,  to  amend  a  bond,  defective  in  some 
respects,  must  be  made  by  all  the  obligors  therein.  It  should  be  upon  pe- 
tition, verified  by  them  :  should  specify  all  the  alterations  proposed  to  be  made 
in  the  bond,  and  should  contain  an  express  consent  to  the  amendment,  and  an 
agreement  to  execute  and  acknowledge  the  bond  as  amended.  A  new  surety 
may  be  united  in  such  bond  by  his  consent,  and  that  of  the  original  obligors. 

Brooklyn  Special  Term,  April  8,  1857. 

GEO.  L.  Fox,  for  plaintiffs. 
GEO.  THOMPSON,  for  guardian. 

BIRDSEYE,  Justice.  The  application  to  amend  the  bond  of 
the  guardian  ad  litem  for  the  defendants  in  this  action — (an  ac- 
tion for  partition) — can  be  granted  only  upon  compliance  with 
the  provisions  of  §§  33,  34,  of  2  R.  S.  556.  By  §  34,  leave  to 
amend  may  be  given  on  the  application  of  all  the  obligors  in 
the  bond.  That  application  should,  doubtless,  be  by  a  petition, 
specifying  the  alterations  they  ask  to  have  made,  and  expressly 
consenting  thereto,  and  agreeing  to  execute  and  acknowledge 
the  amended  bond.  For  without  that  the  amendment  might  be 
ordered  and  made,  and  then,  by  their  refusal  to  execute  and 
acknowledge  the  bond  as  amended,  the  alteration  would  have 
released  them  from  the  old  bond,  while  no  other  one  would  be 
substituted,  and  thus  all  security  would  be  gone.  I  think  a 
new  surety  may  be  joined  in  the  bond,  with  the  former  one, 
upon  the  proper  consent  being  given  by  the  present  obligors. 

Upon  the  presentation  of  such  a  petition,  duly  verified,  the 
proper  order  will  be  granted. 
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SUPREME  COURT. 
E.  T.  SCHENCK  agt.  FANCHER  &  LONG. 

After  service  of  a  copy  of  the  complaint)  and  no  answer  setting  up  a  counter- 
claim is  put  in,  the  plaintiff  has  the  right  to  discontinue  his  action  without 
leave  of  the  court.  But  this  cannot  be  done  by  merely  serving  a  notice  of 
discontinuance ;  an  order  must  also  be  entered.  (See  to  the  same  effect  Jlverill 
agt.  Patterson,  10  How.  Pr.  R.  85.) 

If  an  action  is  discontinued  before  service  of  a  notice  of  appearance,  although 
after  an  actual  retainer,  the  attorney  of  the  defendant  is  not  entitled  to  any 
costs.  (This  follows  the  case  in  the  court  of  errors  of  Smith  agt.  White, 
7  Hill,  520.) 

Fonda  Special  Term,  June>  1856. 

MOTION  by  defendants  to  dismiss  complaint,  for  unreasonable 
neglect  in  proceeding  in  the  cause. 

The  action  was  commenced  by  service  of  a  summons  on  the 
defendant  Fancher,  unaccompanied  by  a  copy  of  the  complaint. 
The  defendants  retained  an  attorney, — but  before  service  on 
the  plaintiff  of  a  notice  of  appearance,  although  after  the  re- 
tainer, the  plaintiff  served  on  the  defendant  Fancher,  a  notice 
of  the  discontinuance  of  the  suit,  without,  however,  entering  an 
order  of  discontinuance.  The  defendants'  attorney  served,  by 
mail,  on  the  plaintiff  a  demand  of  a  copy  of  the  complaint ;  and, 
after  waiting  forty  days,  made  this  motion. 

DUDLEY  &  PLANTS,  for  defendants. 
E.  T.  SCHENCK,  in  person. 

PAIGE,  Justice.  Where  a  copy  of  the  complaint  is  not 
served  with  the  summons,  and  the  plaintiff  fails  to  serve  a  copy 
of  the  complaint  within  twenty  days  after  a  written  demand, 
the  defendant  may  at  once  move,  under  §  274  of  the  Code,  for 
dismissal  of  the  complaint.  (§  130  of  Code,  5  How.  Pr.  R.  124.) 

In  this  case,  as  no  answer  hud  been  |>m  in  setting  up  a  coun- 
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ter-claim,  the  plaintiff  had  the  right  to  discontinue  his  suit 
without  leave  of  the  court.  But  this  could  not  be  done  by 
merely  serving  a  notice  of  discontinuance,  without  the  entry  of 
a  rule  or  order  to  that  effect. 

It  was  decided,  in  Jlverill  agt.  Patterson,  (10  How.  Pr.  R.  85,) 
that  the  practice  of  requiring  the  entry  of  a  rule  of  discontinu- 
ance, which  prevailed  before  the  adoption  of  the  Code,  was  still 
in  force.  (See  §  469  of  the  Code,  and  rule  90.) 

The  plaintiff  in  this  case,  having  omitted  to  enter  an  order  of 
discontinuance,  his  notice  to  that  effect  was  ineffectual  to  dis- 
continue the  suit.  The  defendant  Fancher  is,  therefore,  regular 
in  making  this  motion. 

If  the  plaintiff  had  entered  an  order  of  discontinuance,  the 
defendant's  attorneys  would  not,  under  the  decision  of  the 
court  of  errors  in  Smith  agt.  White,  (7  Hill,  520,)  have  been 
entitled  to  costs.  That  case  decides,  that  if  a  suit  is  discon- 
tinued before  service  of  a  notice  of  appearance,  although  after 
an  actual  retainer,  the  attorney  of  the  defendant  is  not  entitled 
to  any  costs.  A  contrary  decision  was  made  in  Foster  agt. 
Bowen.  (1  Code  Rep.  JV.  S.  236 ;  Code,  Voorh.  4th  ed.  509.) 

An  order  for  discontinuance  must  be  entered,  and  the  plain- 
tiff must  pay  the  defendants'  attorneys'  costs,  allowed  by  the 
307th  section  of  the  Code,  and  $7  costs  on  this  motion. 
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SUPREME  COURT. 
ALMOND  WELCH  agt.  SIDNEY  S.  HAZELTON. 


An  answer  of  new  matter  which  does  not  state  facts  sufficient  to  constitute  a 
defence,  is  always  insufficient,  and  may  be  demurred  to. 

The  provisions  of  the  Code,  in  relation  to  counter-claims,  are  much  more  com- 
prehensive than  the  Revised  Statutes  relating  to  set  offs.  That  is,  in  an  action 
arising  on  contract,  by  the  149th  and  150th  sections  of  the  Code,  the  defend- 
ant may  avail  himself  of  any  other  cause  of  action  arising  also  on  contract, 
and  existing  at  the  commencement  of  the  action,  by  way  of  a  counter-claim; 
whereas  by  the  Revised  Statutes  the  set  off  must  be  a  demand  for  real  estate 
sold,  or  for  personal  property  sold,  or  for  money  paid,  or  services  done;  or  if 
it  be  not  such  a  demand,  the  amount  must  be  liquidated  or  capable  of  being 
ascertained  by  calculation. 

By  the  Revised  Statutes,  the  set  off  can  only  be  allowed  in  actions  founded  upon 
demands  which  could  themselves  be  the  subject  of  set  oft'  according  to  law. 
And  if  the  defendant  neglect  to  plead  or  give  notice  of  any  such  set  off,  he 
shall  be  for  ever  thereafter  precluded  from  maintaining  an  action  to  recover 
the  same  or  any  part  thereof. 

Now,  where  the  answer  of  the  defendant  alleges  that  before  the  commencement 
of  the  action,  he  commenced  a  suit  against  the  plaintiff,  by  summons,  for  the 
recovery  of  a  certain  demand  due  from  the  plaintiff  to  the  defendant  upon 
contract,  before,  &c. ;  that  such  suit  is  still  pending,  and  that  the  cause  of 
action  in  the  plaintiff's  complaint  accrued  to  him,  and  might  have  been  set  off 
in  the  suit  commenced  by  the  defendant  against  the  plaintiff;  it  is  insufficient 
as  a  defence,  because  it  does  not  appear  that  the  defendant's  previous  suit  was 
one  founded  upon  demands  which  could  themselves  be  the  subject  of  set  off. 
Alleging  that  it  was  founded  on  a  demand  due  from  the  plaintiff  to  the  defend- 
ant upon  contract,  will  not  do;  for  there  are  a  large  number  of  demands  on 
contract  which  would  not  themselves  be  the  subject  of  a  set  off  under  the  Re- 
vised Statutes. 

There  is  nothing  in  the  Code  requiring  a  defendant  to  avail  himself  of  a  counter- 
claim in  an  action,  or  in  default  thereof  be  precluded  from  maintaining  an  ac- 
tion. The  Revised  Statutes,  in  the  cases  specified  in  it,  must  govern  this. 

\ 
Genesee  Special  Term,  Jlpril,  1857. 

DEMURRER  to  answer. 

The  action  is  upon  a  promissory  note.  The  defendant  in  his 
answer  alleges,  that  before  the  commencement  of  this  action 
on,  &c.,  he  commenced  a  suit  against  the  plaintiff,  by  summons, 

VOL.  XIV.  7 
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for  the  recovery  of  a  certain  demand  due  from  the  plaintiff  lo 
the  defendant,  upon  contract,  before  John  G.  Bixby,  one  of  the 
justices  of  the  peace  of,  &c. ;  that  such  suit  is  still  pending,  and 
that  the  cause  of  action  in  the  plaintiff's  complaint  accrued  to 
the  plaintiff,  and  might  have  been  set  off  in  the  suit  commenced 
by  the  defendant  against  the  plaintiff,  and  is  still  pending  before 
the  justice. 

The  plaintiff  demurred  to  this  answer. 

BISSELL  &  BALLARD,  for  plaintiff. 
BANGS  &  SUMMERFIELD,  for  defendant. 

MARVIN,  Justice.  The  demurrer  is  well  taken.  The  an- 
swer does  not  state  new  matter  constituting  a  defence.  The 
Revised  Statutes  authorize,  in  certain  cases  and  under  certain 
circumstances,  a  defendant  to  set  off  demands  which  he  has 
against  the  plaintiff.  (2  R.  S.  234,  §  48.)  By  the  third  subdi- 
vision of  this  section  the  set  off  must  be  a  demand  for  real  es- 
tate sold,  or  for  personal  property  sold,  or  for  money  paid,  or 
services  done ;  or  if  it  be  not  such  a  demand,  the  amount  must 
be  liquidated,  or  capable  of  being  ascertained  by  calculation.  By 
the  5th  subdivision  of  the  section,  the  set  off  can  only  be  al- 
lowed in  actions  founded  upon  demands  which  could  themselves 
be  the  subject  of  set  off  according  to  law.  By  §  55,  if  the  de- 
fendant neglect  to  plead  or  give  notice  of  any  set  off,  which, 
according  to  the  preceding  provisions,  might  have  been  allowed 
to  him,  on  the  trial  of  the  cause,  he  shall  be  forever  thereafter 
precluded  from  maintaining  an  action  to  recover  the  same,  or 
any  part  thereof.  The  answer  should  have  stated  facts,  to 
bring  the  case  within  the  provisions  contained  in  §  48 :  that  is, 
it  should  have  stated  facts  showing  that  the  action  brought  by 
the  defendant  against  the  plaintiff  in  the  justice's  court,  was  an 
action  founded  upon  demands  which  could  themselves  be  the 
subject  of  set  off. 

The  defendant  alleges  that  his  action  in  the  justice's  court 
was  upon  contract;  but  he  states  no  facts  to  show  the  nature 
of  the  contract.  It  may  have  been  an  action  to  recover  dam- 
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ages  fora  breach  of  warranty  in  the  sale  of  a  horse,  or  for  a  fail- 
ure to  perform  an  agreement  to  clear  land,  or  erect  a  house,  in 
which  the  damages  were  not  liquidated,  nor  capable  of  being 
ascertained  by  calculation. 

If  such  was  the  nature  of  the  action  in  the  justice's  court, 
the  present  plaintiff  could  not,  in  that  action,  by  the  ^Revised 
Statutes,  set  off  the  demand  in  his  present  action;  and  he  is 
only  precluded  by  §  55  from  maintaining  an  action  to  recover 
any  set  off  which,  by  the  preceding  provisions  of  the  statute, 
might  have  been  allowed  to  him.  An  answer  of  new  matter 
which  does  not  state  facts  sufficient  to  constitute  a  defence  is 
always  insufficient,  and  may  be  demurred  to. 

The  provisions  of  the  Code,  in  relation  to  counter-claim,  is 
much  more  comprehensive  than  the  Revised  Statutes  relating 
to  set  off.  Thus  by  §§  149,  150,  the  defendant,  in  an  action 
arising  on  contract,  may  avail  himself  of  any  other  cause  of  ac- 
tion arising  on  contract,  and  existing  at  the  commencement  of 
the  action.  It  may  well  be  that  the  present  plaintiff  could  have 
availed  himself  of  his  present  cause  of  aciion,  by  wray  of  coun- 
ter-claim, in  the  action  commenced  against  him  by  the  present 
defendant,  in  the  justice's  court;  but  there  is  nothing  in  the 
Code  requiring  him  so  to  avail  himself,  or,  in  default  thereof, 
that  he  should  be  precluded  from  maintaining  an  action.  We 
must  go  to  the  Revised  Statutes  for  the  preclusion  from  main- 
taining the  action;  and  such  preclusion  can  only  be  applied  to 
the  cases  specified  in  the  Revised  Statutes. 

Judgment  for  the  plaintiff  upon  the  demurrer  to  the  answer. 
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THOMAS  W.  NEWCOMB  agt.  LEONARD  V.  REED. 

t 

THE  SAME  agt.  LEONARD  V.  REED  and  others. 

It  is  not  necessary  to  show,  in  order  to  authorize  the  court  to  hear  a  motion, 
that  it  is  made  in  some  county  in  the  same  district  with  the  place  of  trial;  or 
an  adjoining  county.  If  it  is  not  thus  made,  the  fact  maybe  shown  in  opposi- 
tion to  the  motion,  or,  if  not  thus  shown,  it  may  furnish  the  ground  for  a  mo- 
tion to  be  made  in  the  proper  place  for  vacating  the  order,  and  perhaps  may 
justify  the  party  against  whom  it  is  made,  in  treating  it  as  entirely  void.  (The 
case  of  Schermerhorn  agt.  Develin,  1  Code  R.  13,  which  seems  to  hold  ad- 
versely, was  published  without  any  knowledge  of,  or  preparation  by  the 
judges  ;  and  if  the  decision  was  ever  made  as  there  stated,  it  was  without 
due  consideration,  and  is  erroneous.) 

It  seems,  that  the  power  of  the  court  to  hear  motions  is  regulated  by  the  401st 
section  of  the  Code;  and  if  a  motion  is  not  made  within  the  territorial  limits 
prescribed  by  the  third  subdivision  of  that  section,  it  is  coram  non  judice. 
(See  Blackmar  agt.  Van  Inwager,  5  How.  367,  adverse — which  holds  that 
it  is  an  irregularity  merely,  and  dont  affect  the  jurisdiction  of  the  court.) 

Where  a  motion  is  made  to  vacate  an  order,  upon  the  ground  that  it  did  not 
appear  from  the  motion  papers,  where  the  venue  was  laid,  or  that  the  court 
had  jurisdiction  to  hear  the  application,  and  the  motion  to  vacate  is  made  in 
the  same  county  in  which  the  first  motion  and  order  were  made,  the  motion 
to  vacate  is  a  felo  de  se. 

Jllbany  Special  Term,  Sept.,  1856. 

MOTION  to  vacate  order  for  leave  to  issue  execution. 

In  November,  1843,  judgments  were  recovered  by  the  plain- 
tiff in  each  of  the  above  causes,  in  the  supreme  court.  Upon 
affidavits,  showing  the  fact  of  such  recovery,  and  the  amount 
due  upon  the  judgments,  and  upon  proof  of  notice  of  the  appli- 
cation duly  served  upon  the  defendants,  personally,  an  order 
was  made  at  the  August  special  term,  held  in  Albany,  that  the 
plaintiff  have  leave  to  issue  executions  upon  said  judgments  to 
the  sheriff  of  Rensselaer,  with  directions  to  return  the  same  to 
the  sheriff  of  that  county.  In  pursuance  of  such  order,  execu- 
tions were  issued  to  the  sheriff  of  Rensselaer,  on  the  26th  of 
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August.  The  defendants  moved  to  vacate  the  order,  and  to 
set  aside  the  executions,  on  the  ground  that  it  does  not  appear, 
from  the  affidavits  upon  which  the  application  was  founded, 
where  the  venue  in  the  actions  was  laid,  or  that  the  court  had 
jurisdiction  to  hear  the  application. 

On  the  part  of  the  plaintiff  it  was  shown  that  the  venue  in 
both  actions  was  in  the  county  of  Rensselaer,  and  that  the  judg- 
ments were  duly  docketed  in  that  county. 

R.  A.  PARMENTER,  jfor  plaintiff. 
JEREMIAH  RoMEYN,ybr  defendants. 

HARRIS,  Justice.  This  court  is  declared  by  the  constitution 
to  be  a  court  of  general  jurisdiction.  It  will,  therefore,  be  pre- 
sumed to  have  acted  upon  competent  authority.  It  is  this  pre- 
sumption which  distinguishes  a  court  of  general  jurisdiction 
from  a  court  of  special  or  limited  jurisdiction.  (Thomas  agt. 
Robinson,  3  Wend.  267 ;  Wheeler  agt.  Raymond,  8  Cowen,  311.) 

If  the  court  before  which  the  motion  was  made  was  not  au- 
thorized to  entertain  the  motion,  that  objection  should  have 
been  made  by  way  of  defence.  In  the  absence  of  any  evidence 
to  the  contrary,  it  must  be  assumed  that  the  motion  was  made 
before  the  proper  court. 

The  power  of  the  court  to  hear  motions  is  regulated  by  the 
401st  section  of  the  Code.  If  a  motion  is  not  made  within  the 
territorial  limits  prescribed  by  the  third  subdivision  of  that  sec- 
tion, I  am  inclined  to  think  it  is  corarn  non  judice.  I  know  that 
it  has  been  thought  otherwise.  In  Blackmar  agt.  Van  Inwager, 
(5  How.  367,)  the  venue  in  the  action  was  in  Wayne  county. 
A  motion  for  a  commission  was  made,  upon  notice,  in  Orleans 
county,  which  is  neither  in  the  same  district  with  Wayne  county 
nor  an  adjoining  county.  The  order  having  been  granted,  with 
a  stay  of  proceedings  until  the  commission  should  be  returned, 
it  was  disregarded  by  the  plaintiff,  who  proceeded  to  take  an 
inquest  in  the  action.  Upon  a  motion  to  set  aside  the  inquest, 
it  was  held  that  the  order  for  a  commission,  though  irregular, 
was  not  void  for  the  want  of  jurisdiction.  I  confess  that  had 


102  NEW-YOKK  PRACTICE  REPORTS. 

Newcomb  Hgt.  Reed,  &c. 

the  same  question  been  presented  to  me  for  decision,  I  should 
have  thought  otherwise.  Though  the  court  has  been  created 
by  the  constitution,  and  has  been  declared  to  be  a  court  of  gen- 
eral jurisdiction,  yet  no  one  will  deny,  I  presume,  that  it  is 
competent  for  the  legislature  to  regulate  and  control  the  exer- 
cise of  that  jurisdiction.  When,  in  the  exercise  of  that  power, 
it  declares  that  certain  proceedings  in  an  action,  called  motions, 
shall  be  had  in  certain  places,  and,  by  necessary  implication, 
not  in  others,  I  suppose  the  court,  when  it  entertains  such  pro- 
ceedings without  the  territorial  boundaries  prescribed,  tran- 
scends its  jurisdiction  as  completely,  as  though  it  had  no  juris- 
diction over  the  proceedings  at  all. 

Had  it  appeared  in  the  case  before  me  that  the  venue  was, 
in  fact,  in  some  county  neither  within  the  district  nor  adjoining 
the  county  where  the  motion  was  made,  I  should  not  have  hesi- 
tated, if  sitting  in  a  county  where  such  a  motion  might  be  made, 
to  vacate  the  prder,  upon  the  ground  that  it  was  made  without 
legal  authority.  This  motion,  however,  is  a  felc  de  se.  The 
defendant's  counsel  insists  that  the  court  was  net  authorized  to 
make  the  order  for  leave  to  issue  execution,  because  it  did  not 
appear  that  the  motion  was  made  within  the  territorial  limits 
prescribed  by  the  third  subdivision  of  the  401st  section  of  the 
Code.  And  yet,  his  own  motion  is  obnoxious  to  the  same  ob- 
jection. We  only  learn  from  the  affidavit  read  in  opposition 
to  the  motion  where  the  venue  in  these  actions  was  in  fact  laid, 
and  from  that  we  find  that  not  only  this,  but  the  former  motion 
also  was  properly  made  in  Albany. 

Two  cases  were  cited  by  the  defendant's  counsel  in  support 
of  his  position,  that  it  was  necessary,  before  the  court  could 
entertain  the  motion,  that  it  should  be  shown  that  the  party  was 
moving  in  the  proper  county.  The  first  of  these  is  Schermer- 
horn  agt.  Develin,  (1  Code  Rep.  13;)  the  other  is  Dodge  agt. 
Rose,  (id.  123.)  It  appears  irom  the  report  in  the  first  of  these 
cases  that  I  myself  participated  in  the  decision.  By  whom  the 
report  was  prepared,  or  how  it  found  its  way  into  the  publica- 
tion from  which  it  is  cited,  I  am  unable  to  say.  The  decision 
purports  to  have  been  made  during  the  first  month  in  which  the 
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Code  was  in  operation.  It  is  obvious,  I  think,  from  the  report 
itself,  that  it  was  not  prepared  by  either  of  the  judges  whose 
names  are  mentioned;  and  if  it  was  then  determined,  as  there 
stated,  I  have  no  hesitation  in  saying,  the  determination  was 
made  without  sufficient  consideration. 

In  the  other  case  cited,  the  motion  was  made  before  a  judge 
at  chambers.  As  such,  he  was  an  officer  of  limited  jurisdic- 
tion. He  possessed  such  powers  as  had  been  conferred  upon 
him  by  statute.  Nothing  was  to  be  presumed  in  favor  of  his 
jurisdiction.  The  judge  was,  therefore,  right  in  holding  that, 
before  he  could  take  cognizance  of  the  application,  it  must  ap- 
pear that  it  was  within  his  jurisdiction. 

My  conclusion  is,  that  it  is  not  necessary  to  show,  in  order 
to  authorize  the  court  to  hear  a  motion,  that  it  is  made  in  some 
county  in  the  same  district  with  the  place  of  trial,  or  an  adjoin- 
ing county.  If  it  is  not  thus  made,  the  fact  may  be  shown  in 
opposition  to  the  motion  ;  or,  if  not  thus  shown,  it  may  furnish 
the  ground  for  a  motion,  to  be  made  in  the  proper  place,  for 
vacating  the  order,  and,  perhaps,  may  justify  the  party  against 
whom  it  is  made  in  treating  it  as  entirely  void. 

This  motion  must  be  denied,  but  I  think  it  should  be  without 
costs. 


SUPERIOR  COURT. 

CYRUS  W.  FIELD,  respondent,  agt.  DARIUS  B.  HOLBROOK  and 
others,  appellants. 

The  exercise  of  the  jurisdiction  of  a  court  of  equity  to  order  instruments  in  writ- 
ing to  be  delivered  up  and  cancelled,  is  confined  to  the  following  classes  of 
cases : — 

1st.  When  the  plaintiff"  alleges  that  the  instrument  which  he  prays  may  be  sur- 
rendered or  cancelled  is  void  upon  grounds  of  which  a  court  of  equity  alone 
can  take  cognizance ;  in  other  words,  when  he  sets  up  a  purely  equitable 
defence. 
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2d.  When  the  instrument  is  a  deed  or  other  document  concerning  real  estate, 
which,  although  inoperative  if  suffered  to  remain  uncancelled,  would  throw  a 
cloud  upon  the  title  of  the  plaintiff  to  the  lands  which  it  embraces,  or  to  which 
it  refers. 

3d.  When  the  instrument  is  negotiable  in  its  character,  as  a  bill  of  exchange, 
and  the  putting  it  into  circulation  by  the  holder  would  be  a  fraudulent  act. 
And, 

4th.  Where  the  plaintiff  claims  to  have  a  defence  valid  in  law,  but  which  rests 
upon  evidence  that  he  is  in  danger  of  losing,  if  the  adverse  party  is  suffered  to 
delay  the  prosecution  of  his  claims. 

Although  these  several  classes  differ  widely  in  their  special  circumstances,  yet 
when  examined,  it  will  be  found  that,  in  all,  the  decisions  and  authorities 
upon  these  points  rest  substantially  upon  the  same  grounds;  and  these  grounds 
are,  that  the  plaintiff  will  either  sustain  a  present,  or  be  exposed  to  the  hazard 
of  a  future  injury  and  loss,  should  the  defendant  be  suffered  to  retain  the  pos- 
session of  the  instrument  of  which  the  delivery  and  cancellation  are  demanded. 
They  are  all  referable  to  one  common  and  acknowledged  head  of  equity  juris- 
diction— the  prevention  of  an  injury  that  might  otherwise  prove  irreparable, 
and  which  a  court  of  equity  is  alone  competent  to  avert  or  prevent. 

A  court  of  equity  will  not  order  an  instrument  to  be  delivered  up  and  cancelled 
which,  upon  its  face,  is  plainly  illegal  and  void.  Nor  a  deed  of  lands,  when 
it  is  certain  that,  from  its  nature  and  contents,  it  can  throw  no  cloud  upon  the 
title  of  the  plaintiff.  Nor  a  negotiable  instrument  that  has  been  merged  in  a 
judgment.  Nor  a  policy  of  insurance  that  had  been  rendered  void  by  a  devia- 
tion. And  in  all  these  cases  the  denial  of  the  relief  rests  upon  one  and  the 
same  ground,  namely,  that  the  plaintiff  is  exposed  to  no  hazard  from  any  future 
litigation,  since  it  is  certain  that  in  no  action  founded  on  the  instrument  can  a 
recovery  be  had  against  him. 

Therefore,  where  a  contract,  held  by  the  defendant,  is  alleged  to  be  void  from 
his  inability  to  establish  the  fuels,  which  he  must  prove  upon  a  trial  to  entitle 
him  to  maintain  his  action,  and  this  inabiliiy  arises  from  the  non-existence  of 
such  facts;  it  is  certain  that  it  cannot  be  removed,  and  therefore  certain  that 
the  plaintiff  is  exposed  to  no  hazard  from  any  future  litigation — no  more  than 
he  would  be  if  the  contract  were  illegal  and  void  upon  its  face  ;  and  a  court  of 
equity  will  refuse  to  order  such  contract  to  be  delivered  up  or  cancelled. 

When  an  application  is  made  to  the  discretionary  power  of  a  court  of  equity,  as 
for  the  delivery  up  and  cancelling  of  a  written  instrument,  the  special  circum- 
stances that  can  alone  justify  its  exercise  must  be  set  forth  in  the  complaint, 
since  these  are  emphatically  the  facts  that  constitute  the  cause  of  action. 

General  Term.,  March,  1857. 

Present,  OAKLEY,  Ch.  J.,  DUER,  BOSWORTH,  HOFFMAN,  SLOS- 
SON  and  WOODRUFF,  Justices. 

APPEAL  from  an  order  overruling  the  demurrer  to  the  com- 
plaint. 


NEW-YORK  PRACTICE  REPORTS.  1Q5 

Field  agt.  Holbrook  and  others. 

D.  D.  FIELD,  for  respondent. 
D.  LORD,  for  appellants. 

By  the  court — DUER,  Justice.  It  was  admitted,  upon  the 
argument,  by  the  learned  counsel  for  the  defendants,  who  have 
demurred,  that,  admitting  the  allegations  in  the  complaint  to  be 
true,  and  the  demurrer  admits  their  truth,  the  written  contract 
of  which  these  defendants  retain  the  possession  has  been  ren- 
dered void  in  their  hands,  from  their  failure  and  inability  to 
comply  with  its  provisions,  within  the  time  limited  for  their 
performance. 

The  main  question  to  be  determined,  therefore,  is,  whether, 
upon  this  admitted  statement  of  facts,  the  jurisdiction  of  the 
court  can  be  properly  exercised  by  ordering  the  contract  to  be 
delivered  up  and  cancelled.  The  question  is,  in  a  measure, 
novel,  and  possesses  a  more  than  ordinary  interest  and  im- 
portance. 

It  cannot  be  denied,  that  in  numerous  cases  the  court  of 
chancery  has  exercised  the  jurisdiction  that  is  questioned,  by 
ordering  an  instrument  in  writing  to  be  delivered  up  and  can- 
celled, upon  the  ground  that  it  was  either  void  in  its  origin  or 
had  been  rendered  so  by  subsequent  events;  and  it  is  just  as 
undeniable  that,  in  many  cases  in  which  the  instrument  in  ques- 
tion was  admitted  to  be  absolutely  void,  the  court  has  refused 
to  compel  its  surrender :  and  although  the  cases  thus  referred 
to  seem  to  be  opposed,  it  must  also  be  confessed  that  they  carry 
with  them  an  equal  weight  of  authority.  As  the  decisions  pro- 
ceed upon  distinct  grounds,  there  is  in  reality  no  conflict  be- 
tween them,  and  the  inquiry  therefore  is,  which,  as  most  ap- 
plicable to  the  case  before  us,  are  we  now  bound  to  follow? 
and  this  can  only  be  answered  by  ascertaining  the  reasons  upon 
which  they  are  respectively  founded. 

I  am  convinced,  by  an  attentive  examination  of  the  authori- 
ties, that  the  cases  in  which  alone,  the  jurisdiction  of  which  the 
exercise  is  now  claimed,  can  be  said  lo  be  established  and  un- 
doubted, may  be  reduced  to  the  following  classes : — 

First.  When  the  plaintiff  alleges  that  the  instrument  which 
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he  prays  may  be  surrendered  or  cancelled,  is  void,  upon  grounds 
of  which  a  court  of  equity  alone  can  take  cognizance,  in  fewer 
words  when  he  sets  up  a  purely  equitable  defence. 

Second.  When  the  instrument  is  a  deed  or  other  document 
concerning  real  estate,  which,  although  inoperative  if  suffered 
to  remain  uncancelled,  would  throw  a  cloud  upon  the  plain- 
tiff's title  to  the  lands  which  it  embraces,  or  to  which  it  refers. 
(Pierce  agt.  Webb,  3  Barb.  Ch.  R.  16 ;  Jackmon  agt.  Mitchell, 
13  Vesey  Rep.  581 ;  Hayward  agt.  Dunsdale,  17  id.  Ill ;  At- 
torney-General agt.  Morgan,  2  Russell's  Rep.  306;  Petit  agt. 
Shephard,  5  Paige's  Rep.  493 ;  Van  Doren  agt.  Mayor  of  New- 
York,  9  Paige's  R.  388;  2  Story's  Eg.  Jur.,  6th  ed.,  §  700,  n. 
(2) — and  other  cases  there  cited.} 

Third.  When  the  instrument  is  negotiable  in  its  character, 
as  a  bill  of  exchange,  and  the  putting  it  into  circulation  by  the 
holder,  would  be  a  fraudulent  act.  (2  Story's  Eg.  Jar.,  ut  sup., 
§  700,  n.  (1) — and  cases  there  cited.) 

Fourth.  Where  the  plaintiff  claims  to  have  a  defence  valid  in 
law,  but  which  rests  upon  evidence  which  he  is  in  danger  of 
losing,  if  the  adverse  party  is  suffered  to  delay  the  prosecution 
of  his  claims.  (Hamilton  agt.  Cummings,  1  John.  Ch.  R.  520, 
Sfc.j  2  Story's  Eg.  Jur.,  ut  sup.,  n.  (3) — and  cases  there  cited.) 

Although  these  several  classes  differ  widely  in  their  special 
circumstances,  yet  when  examined  it  will  be  found  that,  in  all, 
the  decisions  rest  substantially  upon  the  same  grounds,  and 
these  grounds  are,  that  the  plaintiff  will  either  sustain  a  present, 
or  be  exposed  to  the  hazard  of  a  future  injury  and  loss,  should 
the  defendant  be  suffered  to  retain  the  possession  of  the  instru- 
ment of  which  the  delivery  and  cancellation  are  demanded.  They 
are  all,  therefore,  referable  to  one  common  and  acknowledged 
head  of  equity  jurisdiction — the  prevention  of  an  injury  that 
might  otherwise  prove  irreparable,  and  "which  a  court  of  equity 
is  alone  competent  to  avert  or  prevent. 

That  such  are  the  grounds  i.pon  which  in  these  cases  the  re- 
lief prayed  for  has  been  granted,  is  still  more  evident  when  we 
advert  to  the  cases  in  which  the  same  relief  has  been  denied. 

Although  there  is  some  contrariety  in  the  earlier  cases,  the 
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law  is  now  settled  that  the  court  will  not  order  an  insfrument 
to  be  delivered  up  and  cancelled  which,  upon  its  face,  is  plainly 
illegal  and  void.  (Simpson  agt.  Lord  Howden,  3  Mylne  fy  Craig's 
Rep.  97;  Pierson  agt.  Elliot,  6  Peter's  Rep.  95;  2  Story's  Eq. 
Jur.,  §  700,  (a) — and  cases  citea.) 

Nor  a  deed  of  lands,  when  it  is  certain  that,  from  its  nature 
and  contents,  it  can  throw  no  cloud  upon  the  title  of  the  plain- 
tiff. (Cox  agt.  Clift,  2  Com.  Rep.  118.)  Nor  a  negotiable  in- 
strument that  has  been  merged  in  a  judgment.  (T Mel  fall  agt. 
Lunt,  1  Sim.  7?cp.  627.)  Nor  a  policy  of  insurance  that  had 
been  rendered  void  by  a  deviation.  (Thormon  agt.  Knight,  16 
Sim.  R.  509.)  And  in  all  these  cases  the  denial  of  the  relief 
rests  upon  one  and  the  same  ground,  namely,  that  the  plaintiff 
is  exposed  to  no  hazard  from  any  future  litigation,  since  it  is 
certain  that,  in  no  action  founded  on  the  instrument,  can  a  re- 
covery be  had  against  him. 

It  appears  to  us  that  this  reasoning  applies,  in  its  full  extent, 
to  the  case  before  us,  and  that  the  decisions  last  cited  must, 
therefore,  govern  our  own.  We  are  unable  to  state  a  distinc- 
tion. The  contract  held  by  the  defendants  is  alleged  to  be  void 
from  their  inability  to  establish  the  facts,  which  they  must  prove 
upon  a  trial,  to  entitle  them  to  maintain  their  action,  and  as 
this  inability  arises  from  the  non-existence  of  the  facts,  it  is 
certain  that  it  cannot  be  removed,  and  therefore  certain  that  the 
plaintiff  and  his  associates  are  exposed  to  no  hazard  from  any 
future  litigation.  They  are  in  no  more  danger  of  a  recovery 
being  had  against  them  than  if  the  contract  were  illegal  and 
void  upon  its  face. 

It  may,  indeed,  be  said,  that  if  the  defendants  shall  be  suf- 
fered to  retain  the  possession  of  the  contract,  they  may  use  it 
for  the  sinister  purpose  of  harassing  the  plaintiff  and  his  part- 
ners by  vexatious  suits;  but  the  reply  is  obvious  and  conclusive. 
If  the  possibility  that  a*void  instrument  may  be  vexatiously  and 
maliciously  used  were  a  sufficient  reason  for  ordering  it  to  be  de- 
livered up  and  cancelled,  it  is  plain,  that  the  relief  sought  ought 
to  have  been  granted  in  every  case  in  which  it  has  been  denied, 
and  indeed  ought  to  be  granted  in  every  case  in  which,  upon 
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sufficient  grounds,  the  instrument  is  alleged  to  be  void ;  for  in 
all  such  cases  that  have  arisen,  or  that  can  arise,  the  same  pos- 
sibility will  be  found  to  exist. 

We  have  neither  the  power  nor  the  disposition,  however,  to 
enlarge  our  jurisdiction  as  a  court  of  equity  by  extending  it  to 
cases  that  hitherto  it  has  been  held  not  to  embrace.  On  the 
contrary,  we  are  convinced  that  its  exercise  ought  to  be  strictly 
confined  within  the  limits  that  hitherto  have  been  invariably 
observed.  Where  a  suit  like  the  present  is  entertained,  the 
necessary  effect  is  to  transfer  a  controversy,  legal  in  its  nature, 
from  a  court  of  law  into  a  court  of  equity,  and  thus  to  deprive 
the  party,  who  is  made  the  defendant  of  his  legal  rights,  of  se- 
lecting his  own  tribunal  and  his  own  time  for  the  prosecution 
of  his  chiims,  of  having  all  questions  of  fact  determined  by  a 
jury,  and  of  controlling  and  managing  his  suit  in  the  exercise 
of  his  own  discretion  ;  and  it  seems  to  us  manifest  that  it  is 
only  in  cases  where  reasons  of  a  controlling  equity  are  shown 
to  exist,  that  the  exercise  by  a  defendant  of  these  legal  rights 
can  be  justly  restrained. 

We  cannot  believe  that  a  court  of  equity  is  bound  to  inter- 
fere whenever  a  party,  liable  to  be  sued  upon  a  written  instru- 
ment in  a  court  of  law,  chooses  to  allege  that  the  instrument  is 
void.  Such,  however,  is  the  naked  case  before  us. 

In  the  early  and  leading  case  of  Hamilton  agt.  Cummings, 
(1  John.  Ch.  Rep.  517,  523,)  Chancellor  KENT,  after  an  elabo- 
rate review  of  the  English  decisions,  arrived  at  the  conclusion, 
that  the  power  of  a  court  of  equity  to  order  a  written  instru- 
ment to  be  delivered  up  and  cancelled,  is  discretionary  in  its 
nature,  and  depends  for  its  exercise  upon  the  special  circum- 
stances in  each  case,  showing  that  a  resort  to  the  court  is  ne- 
cessary or  eminently  proper. 

We  believe  that  this  is  a  just  view  of  the  law  as  it  still  ex- 
ists ;  and  it  necessarily  follows,  that  when  an  appeal  is  made 
to  this  discretionary  power  of  the  court,  the  special  circum- 
stances, that  can  alone  justify  its  exercise,  must  be  set  forth  in 
the  complaint,  since  these  are  emphatically  the  facts  that  con- 
stitute the  cause  of  action.  No  such  facts,  however,  are  al- 
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leged  in  the  present  complaint,  and  we  must  consequently  hold 
that  the  demurrer  is  well  taken. 

The  order  at  special  term,  overruling  the  demurrer,  is,  there- 
fore, reversed  ;  and  there  must  be  judgment  for  the  defendants 
who  have  demurred,  unless  the  plaintiff  shall,  within  twenty 
days,  serve  an  amended  complaint,  pay  the  costs  of  the  de- 
murrer, and  ten  dollars  as  the  costs  of  this  appeal. 

Order  accordingly. 


SUPREME  COURT. 
THE  SENECA  NATION  or  INDIANS  agt.  THOMAS  J.  L.  TYLER. 

Since  the  decision  of  the  chancellor  in  Strong  &f  Gordon  agt.  Waterman, 
(11  Paige,  607,)  the  tenure  of  the  Seneca  Nation  of  Indians  to  their  reser- 
vation, and  their  right  to  prosecute  and  maintain  actions  for  the  enforcement 
and  protection  of  their  rights,  appears  to  have  been  settled  by  an  act  of  the 
legislature. 

The  act  for  the  protection  and  improvement  of  the  Seneca  Indians,  residing  on 
the  Cattaraugus  and  Allegany  Reservations  in  this  state,  passed  May  S,  1845, 
in  effect  created  those  Indians  into  a  corporation,  and  authorized  them  to  bring 
and  maintain  actions  in  their  corporate  name. 

Therefore,  an  action  brought  by  said  Seneca  Nation  of  Indians,  in  their  own 
name,  upon  a  promissory  note,  given  and  made  payable  to  them,  may  be  sus- 
tained; and  it  is  not  necessary  that  they  should  aver  their  act  of  incorpora- 
tion,'or  their  authority  to  sue  in  the  courts  of  this  state. 

Chautaugue  Special  Term,  Feb.,  1857. 

DEMURRER  to  the  complaint. 

The  complaint  for  the  first  cause  of  action  states,  that  the 
defendant,  Thomas  J.  L.  Tyler,  on  the  14th  day  of  May,  1855, 
at  the  city  of  Buffalo,  in  the  county  of  Erie,  in  the  state  of  New- 
York,  made  his  certain  promissory  note  in  writing,  and  delivered 
the  same  to  the  plaintiff,  whereby  the  said  defendant,  for  value 
received,  promised  to  pay  the  said  plaintiff,  or  bearer,  the  sum 
of  $500,  on  demand.  And  that  the  said  plaintiff  afterwards, 
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and  on  or  about  the  17th  day  of  December,  1855,  duly  demanded 
the  payment  of  the  said  note  of  the  said  defendant,  and  the  de- 
fendant refused  to  pay  the  same,  or  any  part  thereof;  and  that 
there  was,  at  the  time  of  commencing  the  said  action,  and  still 
is  due  and  unpaid,  from  the  said  defendant  to  the  said  plaintiff, 
on  the  said  note,  the  sum  of  $500,  and  interest  thereon  from 
the  17th  day  of  December,  1855. 

And  for  a  further  and  second  cause  of  action,  the  plaintiff,  by 
his  complaint  alleged,  that  the  said  plaintiff,  on  or  about  the  6th 
of  October,  1854,  recovered,  in  an  action  in  the  supreme  court 
of  the  state  of  New-York,  wherein  the  Seneca  Nation  of  In- 
dians was  plaintiff  and  Thomas  J.  L.  Tyler  was  defendant,  a 
verdict  against  the  said  defendant  for  the  sum  of  $480,  or  there- 
abouts; and  by  virtue  of  the  recovery  of  said  verdict,  the  said 
defendant,  Thomas  J.  L.  Tyler,  became  liable  to  pay  the  said 
plaintiff  the  disbursements  of  the  plaintiff  for  witness'  fees,  and 
for  the  attendance  of  the  witnesses  of  the  said  plaintiff,  in  the 
said  last-mentioned  action,  amounting  to  twenty  dollars.  And 
that  the  said  action,  in  which  the  said  plaintiff  recovered  the 
said  verdict,  was  for  taking  and  converting  certain  trees,  the 
property  of  the  said  plaintiff.  And  the  said  Thomas  J.  L.  Ty- 
ler, in  consideration  of  the  recovery  of  the  said  verdict,  and  in 
consideration  of  being  liable  to  pay  the  said  disbursements,  and 
upon  settlement  and  liquidation  of  said  verdict  and  disburse- 
ments, and  the  interest  due  thereon  on  the  14th  of  May,  1855, 
at  the  city  of  Buffalo,  in  the  state  of  New-York,  made,  executed 
and  delivered  to  the  said  plaintiff  his  certain  promissory  note, 
or  agreement  in  writing,  of  which  the  following  is  a  copy  : — 

"For  value  received,  I  promise  to  pay  the  Seneca  Nation  of 
Indians,  or  bearer,  five  hundred  dollars,  on  demand.  Buffalo, 
May  14th,  1855. 

"  The  above  note  is  to  be  cancelled  or  delivered  up,  in  case 
the  Seneca  Nation  of  Indians,  or  their  attorney,  D.  Sherman, 
Esq.  acknowledges  satisfaction  of  recovery  and  costs,  in  a  cer- 
tain action  depending  in  the  supreme  court,  by  them  as  plain- 
tiffs, against  Thomas  J.  L.  Tyler. 

"  T.  J.  L.  TYLER." 
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And  the  complaint  of  the  said  plaintiff  further  showed,  that 
.neither  the  said  Seneca  Nation  of  Indians  nor  the  said  D.  Sher- 
man, their  attorney,  had  acknowledged  satisfaction  of  recovery 
and  costs  of  the  action,  in  the  supreme  court  last  above  men- 
tioned ;  nor  had  the  said  defendant  paid  the  amount  of  said 
recovery,  costs  and  disbursements  aforesaid,  nor  any  part  there- 
of; nor  had  the  said  defendant  paid  the  said  five  hundred  dollars 
mentioned  in  the  said  last-named  note,  or  agreement  in  writing, 
nor  any  part  thereof.  And  this  complaint  further  showed,  that 
the  said  plaintiff,  on  or  about  the  17th  day  of  December,  1855, 
demanded  of  the  said  defendant  the  payment  of  the  said  five 
hundred  dollars,  mentioned  in  the  said  agreement  or  note  last 
aforesaid,  and  the  said  defendant  refused  to  pay  the  same,  or 
any  part  thereof;  and  there  is  still  due  to  the  said  plaintiff 
thereon  the  sum  of  five  hundred  dollars,  with  interest  from  the 
17th  day  of  December,  1855.  Whereupon  the  said  plaintiff 
demands  judgment  against  the  said  defendant  for  one  thousand 
dollars,  and  interest  from  December  17th,  1855,  besides  costs. 

The  said  defendant  demurred  to  said  complaint,  on  the 
ground  that  the  same  was  insufficient  in  law,  and  assigned  the 
following  causes  of  demurrer : — 

1st.  The  complaint  did  not  state  that  the  said  Seneca  Nation 
of  Indians  was  a  sovereign  state,  or  a  legal  corporation,  nor  did 
It  show  by  what  right  they  contracted  with  the  defendant,  nor 
by  what  right  or  dignity  the  said  plaintiff  sued  in  the  courts  of 
this  state. 

2d.  The  said  Seneca  Nation  of  Indians  are  not  known  in  law 
as  a  state  or  nation,  nor  as  a  legal  corporation  authorized  to 
contract  or  recover  bills  or  notes  as  contracting  parlies;  nor 
are  they  authorized  to  sue  in  the  courts  of  this  state  for  the 
cause  of  action  set  forth  in  the  said  complaint. 

D.  SHERMAN,  for  plaintiff. 

E.  WARD,  for  defendant. 

MULLETT,  Justice.     This  demurrer  appears  to  present  two 

qucilions  : — 
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First.  Whether  it  was  necessary  for  the  plaintiff  in  the  com- 
plaint to  set  forth  or  allege  that  they  were  a  sovereign  state, 
or  a  legal  corporation,  or  to  show  by  what  right  or  dignity  they 
sued  in  the  courts  of  this  state? 

Second.  Whether  the  Seneca  Nation  of  Indians  are  author- 
ized to  contract  or  recover  bills  of  exchange  or  promissory 
notes,  as  contracting  parties,  and  to  maintain  actions  on  them, 
in  the  courts  of  this  state? 

The  first  cause  of  demurrer  calls  in  question  the  capacity  of 
the  Seneca  Nation  of  Indians,  in  their  own  names,  to  maintain 
suits  in  the  courts  of  this  state,  and  necessarily  suggests  some 
inquiry  into  the  relation  which  exists  between  the  Indians  and 
the  white  people  as  the  occupants  of  the  same  territory. 

The  several  tribes  or  nations  of  Indians,  among  which  was 
the  Senecas,  occupied  the  vast  and  luxuriant  forests  of  this  and 
some  of  the  adjoining  states  as  their  hunting  grounds,  when  our 
European  forefathers,  under  the  claim  of  original  discovery, 
entered  upon,  took  possession  of  the  country,  and  commenced 
its  cultivation,  improvement  and  civilization — which  has  been 
so  signally  blessed.  Their  claim  was  practically  limited  to  the 
sovereignty  of  the  country  and  the  ultimate  title  to  the  land; 
but  they  did  not  claim  to  disturb  the  Indians  in  their  possession. 

Upon  the  principle  laid  down  by  Vattel,  (Book  /,  §§  81,  209,) 
they  might  have  asserted  a  larger  right — for  the  native  Indians 
lived  by  fishing  and  hunting,  without  converting  to  the  pur- 
poses of  agriculture  any  considerable  portion  of  the  vast  trail 
of  country  over  which  they  wandered.  Mr.  Justice  BRONSON, 
in  the  case  of  Ogden  agt.  Lee,  (6  HiWs  Rep.  548,)  says,  that  the 
Europeans  who  settled  this  country  pursued  the  more  just  and 
politic  course  of  acquiring  the  Indian  title  by  purchase.  The 
claim  which  they  set  up  and  asserted  amounted  to  little  more 
than  a  pre-emption,  or  right  of  purchasing  from  the  Indians  all 
the  lands  within  the  bounds  of  their  respective  discoveries,  to 
the  exclusion  of  all  other  nations. 

In  the  case  of  Ogden  agt.  Lee,  above  referred  to,  which  was 
an  action  of  trover,  brought  by  the  Ogden  Company  against  Lee 
and  another  for  a  quantity  of  saw-logs  cut  by  the  Seneca  Na- 
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lion  of  Indians  on  the  Cattaraugus  Reservation,  and  sold  to,  and 
taken  away  by  the  defendants,  the  learned  judge,  BRONSON, 
came  to  the  following  conclusions: — 

"  7'hat  the  Seneca  Nation  of  Indians  had  never  parted  with 
the  title  to  the  lands  on  which  the  timber  was  cut ;  that  their 
right  was  as  perfect  then  (in  1842)  as  it  was  when  the  first 
Europeans  landed  on  this  continent,  with  the  single  exception 
that  they  could  not  sell  without  the  consent  of  the  government, 
— their  right  of  occupancy,  to  them  and  their  heirs  forever,  re- 
mained wholly  unimpaired  ;  that  they  were  not  tenants  of  the 
state,  nor  of  its  grantees  ;  that  they  held  under  their  own  origi- 
nal title  ;  that  the  plaintiffs  had  acquired  nothing  but  the  right 
to  purchase  whenever  the  owners  might  choose  to  sell ;  that  in 
the  meantime,  or  until  the  tribe  should  become  extinct,  the 
Seneca  Indians  would  remain  the  rightful  lords  of  the  soil ;  that 
in  the  case  then  under  consideration  the  Indians  had  cut  and 
sold  their  own  timber,  and  the  learned  judge  could  see  no 
principle  upon  which  the  plaintiff  could  have  an  action,  either 
against  them  or  their  vendees.  This  judgment  was  affirmed  on 
error,  by  the  court  for  the  correction  of  errors,  in  1846.  (5 
Denials  Rep.  628.) 

Although  this,  as  well  as  some  previous  decision  of  the 
courts  of  this  state,  concede  to  the  Indians  the  absolute  right 
to  the  use,  occupancy  and  possession  of  their  land,  there  does 
not  appear  to  have  been  any  adjudication  in  the  courts  of  law, 
in  which  the  manner  of  enforcing  that  right  by  the  native  In- 
dians was  brought  in  question. 

The  case  of  Strong  and  Gordon,  chiefs  of  the  Seneca  Nation 
of  Indians,  agt.  Waterman,  (11  Paige's  C.  R.  607,)  was  an  ap- 
plication to  the  chancellor,  on  the  6th  May,  1845,  to  dissolve 
an  injunction,  which  had  been  granted  by  the  vice-chancellor 
of  the  eighth  circuit,  restraining  the  defendant  from  committing 
trespasses  and  wastes  upon  the  Indian  lands  of  the  Cattaraugus 
Reservation,  or  interfering  with  thje  possession  of  the  Indians 
residing  on  such  reservation.  The  bill  was  filed  by  the  com- 
plainants, who  were  two  chiefs  of  the  Seneca  Nation  of  In- 
dians, and  who  had  been  appointed  by  a  general  council  of 
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chiefs  for  that  purpese,  in  behalf  of  themselves  and  the  other 
individuals  of  the  Seneca  Nation  residing  on  their  several 
reservations.  The  learned  chancellor,  in  giving  his  opinion 
upon  the  application,  after  declaring  that  the  right  of  the  In- 
dians in  this  state  to  the  use,  possession  and  occupancy  of  the 
lands  of  their  respective  reservations,  which  had  not  been  by 
them  voluntarily  ceded  to  the  people  of  the  state,  or  granted  to 
individuals  with  the  assent  of  the  state,  did  not,  at  that  time, 
admit  of  a  doubt ;  that  no  provision,  however,  had  been  made 
by  law  for  the  bringing  an  ejectment  to  recover  the  possession 
of  Indian  lands  in  the  Cattaraugus  Reservation,  and  that  the 
right  to  the  possession  was  in  several  thousand  individuals  in 
their  collective  capacity,  which  individuals,  as  a  body,  had  no 
corporate  name  by  which  they  could  institute  an  ejectment  suit; 
that  the  bill  in  that  case  showed  that  the  defendant  interfered 
with  the  rights  of  the  Indians,  who  attempted  to  occupy  the 
lands  claimed  by  him,  which  appeared  to  be  sufficient  to  entitle 
them  to  an  injunction  to  protect  them  in  the  possession  and  en- 
joyment of  their  land  ;  but  that  he  had  not  been  able  to  find 
any  provision  which  authorized  the  bringing  of  a  suit,  in  a  com- 
mon-law court,  for  the  actual  damage  which  the  Indians  may 
have  sustained  by  trespasses  upon  their  lands,  or  for  use  of  lands 
intruded  upon — came  to  the  conclusion  that  the  right  of  the  In- 
dians to  the  undisturbed  possession  and  enjoyment  of  the  lands 
being  established,  by  the  humane  principles  and  policy  of  the 
state,  if  the  common  law  furnishes  no  sufficient  remedy  for  the 
protection  of  those  rights,  it  was  part  of  the  acknowledged 
jurisdiction  of  that  court  to  interpose  for  their  relief,  and  there- 
fore that,  upon  the  complaint  made  by  the  complainant's  bill, 
that  court  was  bound  to  decree  an  account  for  the  injuries  which 
the  Indians  had  sustained  by  the  trespasses  upon  their  lands, 
which  had  already  taken  place,  and  also  to  protect  them  by  in- 
junction against  further  threatened  injuries  from  the  defendant 
and  those  in  his  employ ;  and  decided  that  the  Indians  could 
not  therefore  institute  a  suit  in  the  name  of  the  tribe,  but  must 
sue  in  the  same  manner  as  other  citizens  would  be  required,  or 
authorized  to  sue  for  the  protection  of  similar  rights,  and  as 
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the  individuals  composing  the  Seneca  Nation  of  Indians,  and 
residing  on,  and  entitled  to  their  several  reservations,  under  the 
authority  of  their  chiefs  in  council,  who  have  the  right  to  direct 
in  all  matters  relating  to  the  general  interest  and  business  of 
the  nation,  and  that  the  parties  were  therefore  properly  before 
the  court,  and  the  complainant  entitled  to  retain  the  injunction. 
Since  the  decision  of  the  chancellor  in  the  case  of  Strong  and 
Gordon  agt.  Waterman,  above  referred  to,  the  tenure  of  the 
Seneca  Indians  to  their  reservation,  and  their  right  to  prosecute 
and  maintain  actions  for  the  enforcement  and  protection  of  those 
rights,  appears  to  have  been  settled  by  the  legislature.  An 
act  for  the  protection  and  improvement  of  the  Seneca  Indians, 
residing  on  the  Cattaraugus  and  Allegany  Reservation  in  this 
state,  passed  May  8th,  1845,  in  effect  created  those  Indians 
into  a  corporation,  and  authorizes  them  to  bring  and  maintain 
suits  in  their  corporate  name.  The  first  section  declares  that 
the  Seneca  Indians  residing  on  the  Allegany  and  Cattaraugus 
Reservation  in  this  state,  shall  be  deemed  to  hold  and  possess 
the  said  reservation  as  a  distinct  community;  and  in  and  by  the 
name  of  "  Tlw  Seneca  Nation  of  Indians,"  may  prosecute  and 
maintain,  in  all  courts  of  law  and  equity  in  this  state,  any  ac- 
tion, suit  or  proceeding,  which  may  be  necessary  or  proper,  to 
promote  the  rights  and  interests  of  the  said  Indians,  and  of  the 
said  nation,  in  and  to  said  reservation,  and  in  and  to  the  reser- 
vation called  "  The  Oil  Spring  Reservation,"  and  every  part 
thereof;  and  especially  may  maintain  any  action  of  ejectment 
to  recover  the  possession  of  any  part  of  the  said  reservation, 
unlawfully  withheld  from  them;  or  any  action  of  trespass,  or 
on  the  case  for  any  injury  to  the  soil  of  the  said  reservation,  or 
for  cutting  down  or  removing,  or  converting  any  tin.  er  or  wood 
growing  or  being  thereon ;  or  any  action  of  replev  for  any 
timber  or  wood  removed  therefrom:  and  may  maintain  >.ny  ac- 
tion or  suit  as  aforesaid  for  the  recovery  of  any  damages  ;<>r  any 
injury  to  the  common  property  or  rights  of  the  said  Indian-;  or 
for  the  recovery  of  any  sum  of  money,  property,  or  effects,  due 
or  to  become  due,  or  belonging,  or  in  any  way  appertaining  to 
the  said  Indians  in  common,  or  to  the  said  Seneca  Nation. 


116  NEW- YORK  PRACTICE  REPORTS. 

Edgerton  agt.  Page. 

It  appears  to  me  that  this  statute  of  1845  settles  all  the  ques- 
tions raised  by  the  demurrer,  and  renders  the  further  examina- 
tion of  the  subject  unnecessary. 

The  demurrer  must  be  overruled  with  costs,  with  leave  to 
the  defendant  to  answer  anew  on  payment  of  the  costs  of  the 
demurrer  within  twenty  days  after  notice  of  this  decision. 
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In  an  action  by  a  landlord  to  recover  rent,  the  tenant  cannot  sustain  a  plea  of 
eviction  in  bar,  in  extinguishment  of  the  rent,  or  a  suspension  of  the  rent, 
while  he  continues  in  possession  of  the  demised  premises  for  the  whole  period 
for  which  rent  is  claimed,  however  much  he  may  be  disturbed  by  the  land- 
lord in  the  beneficial  enjoyment  of  the  premises  during  the  term.  The  evic- 
tion must  amount  to  a  deprivation  of  possession. 

The  possession  must  be  given  up  by  the  tenant  in  consequence  of  the  acts  of  the 
landlord,  and  they  must  be  acts  which  warrant  and  justify  in  so  doing,  or  the 
landlord  must  take  the  possession  forcibly  from  the  tenant.  There  must  be  a 
change  of  possession.  It  must  be  out  of  the  tenant  and  in  the  landlord. 

And  the  election  by  the  tenant  not  to  renew  a  lease  which  he  alone  had  the  right 
to  determine,  at  the  end  of  the  term  for  which  rent  was  claimed,  and  to  which 
he  held  possession,  cannot  be  considered  as  an  abandonment  of  the  premises, 
so  as  to  create  a  suspension  of  rent  which  had  accrued  during,  the  previous 
term  [BRADY,  J.  dissenting.  This  decision  reverses  the  same  case  at 
gpe.<ulterm,  Ante  vol.  12,p.  58.] 

In  r.  i  action  for  rent,  the  defendant  cannot  set  up  in  his  answer  as  a  counter- 
claim facts  showing  that,  during  the  term,  the  plaintiff  committed  acts  injur- 
ing his  quiet  enjoyment  of  the  premises,  and  which  would,  as  alleged,  entitle 
the  defendant  to  what  was  formerly  an  action  on  the  case  against  the  plaintiff. 
(As  a  decision  on  this  point,  see  Drake  agt.  Ceckroft,  ante  vol.  10,  p.  377.) 

General  Term,  May,  1856. 

APPEAL  by  the  plaintiff  from  a  judgment  at  special  term. — 
The  facts  of  this  case  will  be  found  reported  ante  vol.  12,  p.  58. 
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BRITTON  &  ELY,  for  plaintiff. 
JOHN  GRAHAM,  for  defendant. 

DALY,  Judge.  The  matters  set  up  by  the  answer  are  relied 
upon,  either  as  a  bar  to  the  action,  or  as  establishing  a  claim 
of  damages  against  the  plaintiff,  which  may  be  set  up  in  this 
action  by  way  of  counter-claim. 

It  is  not  denied  by  the  answer — indeed,  the  answer  admits 
that  the  defendant  continued  to  occupy  during  the  whole  period 
for  which  rent  is  claimed ;  and  the  first  question  presented  is, 
whether  a  tenant  who  thus  continues  in  the  occupation  of  the 
whole  of  the  premises  demised,  is  released  from  the  payment 
of  rent  because  the  landlord  has  committed  acts  which  have 
diminished  the  beneficial  enjoyment  of  the  premises  during  the 
period  for  which  rent  is  sought  to  be  recovered. 

To  occasion  a  suspension  or  extinguishment  of  rent,  there 
must  be  an  eviction  of  the  tenant ;  and,  as  this  was  understood 
before  the  decision  of  Dyett  agt.  Pendleton,  (8  Cow.  727,)  it 
meant  that  the  tenant  must  be  put  out  of  possession  either  of 
part  or  the  whole  of  the  premises  demised.  (Co.  Lit.  1486; 
Dowel  agt.  Andrews,  Hob.  190,  a;  Reynolds  agt.  Buckle,  id.  326, 
a;  Hodgson  agt.  Robson,  Vent.  276 ;  Pollfx.  142  ;  Turnbull  agt. 
Bullock,  Styles,  446 ;  Salmon  agt.  Smith,  1  Wm.  Saund.  204, 
#  note  2 ;  Hunt  agt.  Cope,  Cowp.  243.) 

Thus  the  form  of  the  plea  as  given  in  Saunders  was,  "  and  ex- 
pelled and  removed  him,  the  said  Samuel,  from  his  possession 
thereof,  and  kept  out  him,  the  said  Samuel,  from  his  possession 
thereof."  This  was  the  form  of  the  plea  in  Dyett  agt.  Pendle- 
ton,  (4  Cow.  584 :)  and  as  some  misconception  has  prevailed  as 
to  what  was  actually  determined  in  the  ultimate  disposition  of 
this  case  by  the  court  of  errors,  it  maj  be  well  to  review  that 
decision. 

To  maintain  the  plea  that  the  plaintiff  had  expelled  him  from 
the  possession,  the  defendant  offered  to  prove,  upon  the  trial, 
that  the  plaintiff  introduced  into  the  part  of  the  house  which 
he  occupied,  lewd  women  and  prostitutes  at  various  times, 
keeping  them  all  night  for  the  purpose  of  prostitution;  that  he 
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was  in  the  liabit  of  introducing:  other  men,  who,  with  himself, 
kept  company  with  the  women,  and  who,  together,  kept  up 
such  noise  and  disturbance  throughout  the  night,  using  ob- 
scene and  indecent  language,  as  to  disturb  the  rest  of  persons 
sleeping  in  the  part  of  the  house  demised  to  the  defendant — 
in  consequence  of  which  the  defendant  was  compelled  to  leave 
the  house  before  the  rent  became  due  for  which  the  action  was 
brought. 

It  was  held,  by  the  supreme  court,  (4  Cow.  584,)  that  the 
evidence  was  properly  excluded  ;  that  there  could  be  no  evic- 
tion without  an  actual  entry  and  expulsion  ;  that  the  matter 
complained  of  simply  amounted  to  a  nuisance,  which  the  de- 
fendant could  have  abated  by  applying  to  the  police ;  that  he 
was  under  no  necessity,  physical  or  moral,  to  abandon  the 
premises;  and  that  his  abandonment  was  voluntary,  and  was 
no  answer  to  the  covenant  for  the  payment  of  rent. 

The  decision  of  the  supreme  court  was  reversed  by  the  court 
of  errors,  (8  Cow.  727,)  and  that  judgment  of  reversal  determined 
merely  that  proof  of  an  actual  entry  was  not  essential  to  establish 
an  eviction,  but  that,  without  an  actual  entry  upon  ihe  premises, 
the  landlord  might  be  guilty  of  acts  which,  by  compelling  the 
tenant  to  quit  the  premises,  would  amount  to  an  eviction,  and 
that  upon  the  evidence  excluded  at  the  trial  the  jury  could  have 
found  that  the  defendant  was  justified  in  quitting  the  premises, 
and  having  done  so,  that  he  was  released  thereafter  from  any 
further  liability  under  the  covenants  in  the  lease  for  the  pay- 
ment of  rent. 

This  is  all  that  I  understand  to  have  been  decided  by  that 
case,  though  it  has  been  supposed  to  have  gone  much  further. 
Thus  SAVAGE,  Ch.  J.,  in  Lewis  agt.  Payne,  (4  Wend.  4285)  said, 
"In  Dyett  agt.  Pendleton,  it  seems  to  have  been  held  that  '  any 
obstruction  by  the  landlord  to  the  beneficial  enjoyment  of  the 
demised  premises,  or  a  diminution  of  the  consideration  of  the 
contract,  by  the  act  of  the  landlord,  amounts  to  a  constructive 
eviction.' '  The  only  foundation  for  this  opinion  is  to  be  found 
in  one  of  the  reasons  assigned  by  Senator  SPENCER,  who  de- 
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livered  an  opinion  for  reversal)  to  show  that  actual  entry  was 
not  essential  to  an  eviction. 

In  referring  to  the  rule,  that  a  tenant  who  has  been  evicted 
from  part  of  the  premises  by  the  act  of  the  landlord,  is  not 
obliged  to  pay  rent  for  the  part  he  retains  until  he  is  restored  to 
the  whole  possession,  Senator  SPENCER  says,  "As  to  the  part 
retained,  this  is  deemed  such  an  injury  to  its  benefu  ial  enjoy- 
ment, such  a  diminution  of  the  consideration  upon  which  the 
contract  is  founded,  that  the  law  refuses  its  aid  to  coerce  the 
payment  of  any  rent.  Here,  then,  is  a  case  where  actual  entry 
and  physical  eviction  are  not  necessary  to  exonerate  the  tenant 
from  the  payment  of  rent ;  and  if  the  principle  be  correct  as 
applied  to  a  part  of  the  premises,  why  should  not  the  same 
principle  equally  apply  to  the  whole  property  demised,  where 
there  has  been  an  obstruction  to  its  beneficial  enjoyment,  and  a 
diminution  of  the  consideration  of  the  contract,  by  the  acts  of 
the  landlord,  although  these  acts  do  not  amount  to  a  physical 
eviction." 

But  the  ground  here  taken,  that  any  obstruction  by  the  land- 
lord to  the  beneficial  enjoyment  of  the  premises  demised,  or 
diminution  of  the  consideration  of  the  contract,  amounts  to  an 
eviction,  was  not  essential  to  the  decision  of  Dyett  agt.  Pendle- 
ton.  It  is  not,  and  never  was  the  la\v,  nor  is  the  case  an  au- 
thority for  any  such  proposition  or  principle.  If  any  obstruc- 
tion to  the  beneficial  enjoyment  or  diminution  of  the  consider- 
ation of  the  contract  will  exonerate  the  tenant  from  the  pay- 
ment of  rent,  then  any  act  of  trespass  on  the  part  of  the  land- 
lord will  have  that  effect,  and  it  is  well  settled  that  something 
more  than  a  mere  trespass  is  essential  to  an  eviction,  however 
much  the  act  of  trespass,  or  successive  acts  of  trespass,  may 
obstruct  the  tenant  in  the  beneficial  enjoyment,  or  diminish  the 
consideration  of  the  contract. 

"  The  title  to  rent,"  says  BACON,  (6  Bac.  Mr.  Rent  L.  44,) 
"  is  founded  upon  this,  that  the  land  demised  is  enjoyed  by  the 
tenant  during  the  term  included  in  the  contract,  for  the  tenant 
can  make  no  return  for  a  thing  he  has  not.  If,  therefore,  the 
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tenant  be  deprived  of  the  thing  letten,  the  obligation  to  pay  the 
rent  ceases." 

But  it  was  held  before  BACON'S  time,  (Hawson's  case,  Clayton, 
34;  18  Vin.  Mr.  504,  title,  Rent,  (a  I,)  pi.  11  ;  Bushett  agt. 
Lechman,  1  Ld.  Ray.  369,)  and  uniformly  adhered  to  since, 
that  a  mere  entry  and  trespass  upon  the  land  by  the  landlord, 
is  not  such  a  deprivation,  and  will  not  suspend  or  discharge  the 
payment  of  rent.  In  the  first  of  these  cases,  (Hawson's  case,) 
the  court  held  that  the  breaking  of  a  partition  wall  by  the  land- 
lord will  not  extinguish  the  rent,  for  there  must  be  a  continu- 
ance of  the  possession  and  a  putting  out  of  the  lessee. 

In  Vermilyea  agt.  Austin,  (2  E.  D.  Smith,  203,)  I  had  occasion 
to  point  out  that  Senator  SPENCER  had  mistaken  the  reason  of 
the  rule,  that  eviction  from  part  by  the  act  of  the  landlord, 
shall  suspend  the  rent  of  the  whole.  It  is  not  founded  upon 
the  diminution  of  the  consideration  of  the  contract,  or  the  injury 
to  the  beneficial  enjoyment,  and  the  mistake  led  to  the  errone- 
ous conclusion  he  arrived  at.  This  rule,  in  respect  to  the 
soundness  of  which  there  was  great  contrariety  of  opinion  be- 
fore it  was  definitely  settled  and  recognized,  (6  Bac.  Mr.  M2,) 
was  founded  upon  the  policy  of  the  feudal  law,  by  which  the 
landlord  was  bound  to  protect  and  defend  his  tenant;  and  such 
being  the  obligation  springing  out  of  the  relation,  the  landlord 
who  had  wrongfully  dispossessed  the  tenant  of  part,  would  not 
be  allowed  to  apportion  his  own  wronrj,  and  recover  pro  rata 
from  the  residue  of  the  land,  but  the  rent  was  suspended  until 
the  landlord  fulfilled  his  obligation,  and  restored  the  tenant  to 
the  possession  of  the  whole.  (Co.  Lit.  1486.  Hodgldn  agt. 
Roson,  Vent.  276 ;  Pottfx.  142 ;  Brooke  Mr.  tit.  Extinguish- 
ment, 48  ;  Rolle  Mr.  938  ;  6  Bac.  Mr.  Rent,  M.I,  p.  49.) 

In  Dyett  agt.  Pendleton,  the  tenant  abandoned  the  premises 
before  the  rent  became  payable,  and  all  that  was  or  can  be  said 
to  be  decided  by  the  case  was,  that  to  constitute  an  eviction  it 
was  not  necessary  that  the  landlord  should  actually  enter  and  ex- 
pel the  tenant  from  the  possession,  but  that  he  might  be  guilty  of 
acts  which,  by  compelling  the  tenant  to  abandon  the  premises, 
would  have  the  same  effect  as  if  there  had  been  an  aclual  entry 
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and  a  physical  expulsion.  In  other  words,  that  there  might  be 
constructive,  as  well  as  mere  physical  eviction,  which  was  very 
well  illustrated  by  Senator  SPENCER,  by  supposing  that  the 
landlord  in  that  case  had  converted  the  portion  of  the  house 
which  he  occupied  into  a  small  pox  or  yellow  fever  hospital, 
or  had  made  a  deposit  of  gunpowder  under  the  tenant,  in  which 
case  the  abandonment  of  the  premises  by  the  tenant  might  be- 
come a  matter  of  necessity,  and  his  expulsion  accomplished  as 
effectually  as  if  the  landlord  had  entered  and  turned  hi-ra  out 
by  force. 

"  Whether,"  says  CRARY,  the  other  senator  who  delivered 
an  opinion  in  favor  of  reversing  the  judgment  of  the  supreme 
court,  "  it  was  an  unnecessary  and  voluntary  abandonment  of 
the  premises  on  the  part  of  the  tenant,  or  compelled  by  the 
moral  turpitude  of  the  landlord,  is  the  only  question  material  to 
be  considered." 

In  Jackson  agt.  Eddy  and  others,  (12  Miss.  209,)  a  case  in 
many  respects  resembling  the  present  one,  and  to  which  I  shall 
have  further  occasion  to  refer,  it  became  essential  to  ascertain 
exactly  what  was  determined  by  Dyett  agt.  Pendldon,  and  the 
principle  or  rule  established  by  that  case  is  thus  stated  :  "Any 
act  of  the  lessor  which  defeats  the  enjoyment  of  the  property 
by  the- lessee,  is  a  good  bar  to  the  demand  for  rent,  provided 
the  lessee  abandon  the  premises  in  consequence  of  such  wrongful 
act  of  the  lessor." 

The  court  of  errors,  in  establishing  this  doctrine  of  construc- 
tive eviction,  made  no  change  in  the  law.  They  overturned 
no  principle  or  rule  established  by  previous  decisions,  but 
merely  extended  the  application  of  an  acknowledged  principle, 
in  a  case  which  justified  the  extent  to  which  they  carried  it. 
This  was  the  view  taken  of  the  case  by  NELSON,  J.,  in  Ogilvie 
agt.  Hull)  (5  Hill,  54,)  and  by  BRONSON,  J.,  in  Gilhooly  agt. 
Washington,  (4  Com.  219.)  It  was  entirely  consistent  with  the 
existing  law  to  hold  that  a  landlord  who  compelled  a  tenant  to 
abandon  the  premises  demised,  by  acts  which  rendered  the  fur- 
ther occupation  of  them  impossible,  inconvenient,  or  useless, 
evicted  the  tenant  as  fully,  to  all  intents  and  purposes,  as  if  he 
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had  pone  upon  the  premises  and  ejected  him  from  the  posses- 
sion by  force. 

In  Cohen  agt.  Dupont,  (1  Sandf.  S.  C.  260,)  the  tenant  left 
in  consequence  of  a  series  of  petty  annoyances  on  the  part  of 
the  landlord,  which  seriously  injured  the  tenant's  business,  and 
it  was  held  to  be  an  eviction.  In  Jackson  agt.  Eddy,  (supra,) 
the  tenant  occupied  the  store  and  cellar  of  a  building,  the  up- 
per part  of  which  was  occupied  by  the  landlord  as  a  grocery 
store,  and  the  dripping  from  the  salt,  tar,  &c.,  in  the  loft,  or 
floor  occupied  by  the  landlord,  passed  through  the  floor  into 
the  store  occupied  by  the  tenant,  upon  his  sugar,  hogsheads, 
brooms,  &c.  The  tenant  complained,  and  the  landlord  tried 
to  prevent  further  injury  by  sprinkling  saw-dust  on  the  floor 
above,  which  only  stopped  the  leakage  temporarily.  The 
tenant  left  before  the  commencement  of  the  last  quarter,  and 
sent  the  key  to  the  landlord,  who  refused  to  receive  it.  The 
action  was  for  the  last  quarter's  rent,  and  it  was  held  that  the 
tenant,  having  abandoned  the  premises  before  the  beginning  of 
the  quarter  for  which  rent  was  claimed,  in  consequence  of  a 
disturbance  in  the  beneficial  enjoyment  by  the  act  of  the  land- 
lord, the  action  could  not  be  maintained,  and  the  law  upon  the 
subject  is  thus  succinctly  stated  by  the  court : — 

"The  consideration  of  the  lessee's  undertaking  to  pay  rent, 
is  the  quiet,  peaceable,  and  indisputable  possession  of  the 
premises  leased,  and  is,  in  its  nature,  a  condition  precedent  to 
the  payment  of  rent.  If  the  lessor,  by  any  wrongful  act,  dis- 
turbs that  possession,  which  he  should  protect  and  defend,  he 
thereby  forfeits  his  right,  and  the  lessee  may  abandon  the  pos- 
session of  the  premises  leased,  and  thereby  exonerate  himself 
from  liability  to  pay  rent." 

In  all  these  cases  the  tenant  abandoned  the  premises,  and 
thereby  discharged  himself  from  all  further  liability  for  rent ; 
but  no  case  has  ever  gone  the  length  of  holding,  that  a  tenant, 
disturbed  in  the  beneficial  enjoyment,  by  the  act  of  the  land- 
lord, may  continue  in  the  possession  of  the  whole  premises  and 
be  exempt  from  the  payment  of  rent.  There  must  be  an  evic- 
tion 9f  the  whole  or  of  some  part,  and  there  can  be  no  eviction 
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if  the  tenant  continue  in  the  possession  of  the  whole,  however 
much  he  may  be  disturbed  in  the  beneficial  enjoyment.  For 
that  disturbance,  as  has  been  already  shown,  the  landlord  is 
liable  as  a  trespasser,  but  it  does  not  put  an  end  to  the  contract. 
Every  eviction  includes  an  ouster,  either  of  the  whole  or  of 
some  part.  (6  Bac.  Abr.  by  Bayley,  note  44;  1  Ld.  Ray,  369.) 
It  must  amount  to  a  deprivation  of  possession.  The  possession 
must  be  given  up  by  the  tenant  in  consequence  of  the  acts  of 
the  landlord,  and  they  must  be  acts  which  warrant  and  justify 
in  so  doing,  or  the  landlord  must  take  the  possession  forcibly 
from  the  tenant.  In  short,  there  must  be  a  change  of  posses- 
sion. It  must  be  out  of  the  tenant  and  in  the  landlord. 

This  is  manifest  upon  referring  to  the  early  cases.  In  Cibel 
agt.  Hills,  (I  Leon.  110;  18  Vin.  Ab.  Rent,  11  PL  2,  p.  513,) 
it  was  held  that  the  possession  must  be  in  the  landlord,  to  sus- 
pend the  rent.  In  Reynolds  agt.  Buckle,  (Hob.  326,  a,)  the  de- 
fendant pleaded  that,  before  rent  due,  "  the  plaintiff  did  enter 
upon  him,  but  did  not  say  that  he  did  expel  him  or  hold  him 
out :"  and  it  is  said,  in  the  report  of  the  case,  that  as  a  plea  in 
bar  it  was  insufficient.  In  Jones  agt.  Boddington,  (Comb.  380,) 
it  is  said,  expulsion  makes  the  first  part  of  the  bar,  and  holding 
out,  the  rest.  In  Arnold  agt.  Foot,  (3  Keb.  453,)  the  plea  was 
declared  bad,  because  it  is  not  said  expulit  or  amovit,  nor  that 
the  plaintiff  continued  in  possession,  as  it  ought  to  be,  being 
pleaded  by  way  of  suspension ;  and  in  Hunt  agt.  Cope,  (Cowp. 
243,)  ASTON,  Justice,  said,  "All  the  cases  in  the  books  sup- 
pose the  lessee  to  be  put  out  of  possession ;  therefore,  merely 
saying  that  he  is  deprived  of  the  enjoyment  of  the  premises  is 
not  sufficient,"  and  the  plea  was  held  no  bar.  This  distinction 
which  runs  through  all  the  early  cases,  that  it  is  the  depriva- 
tion of  the  possession  of  the  whole,  or  of  some  part,  by  the 
wrongful  resumption  of  it  on  the  part  of  the  landlord,  which 
works  the  suspension  or  extinguishment  of  rent,  has  been  re- 
cognized and  acted  upon  in  several  American  cases.  (Briggs 
agt.  Hall,  4  Leigh,  485;  Jackson  agt.  Eddy,  supra;  Bennet-agt. 
Bittle*  4  Rawle,  339;  Cram  agt.  Dresser,  2  Sandf.  S.  C.  120: 
Wilson  agt.  Smith,  5  Yerger,  399.) 
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In  this  last  case  it  is  said,  "  an  interference  by  the  landlord, 
unless  the  tenant  be  wholly  evicted  and  expelled  from  the  pos- 
session is  not  a  discharge  from  the  payment  of  the  stipulated 
compensation;  but  makes  the  enterer  upon  his  possession  a 
trespasser,  liable  to  make  satisfaction  for  the  damages  in  the 
appropriate  action  ;"  and  it  was  further  remarked  that  the  re- 
lation of  tenant  continues  as  long  as  the  tenant  continues  to 
hold  the  possession.  Sometimes  the  distinction  between  a 
mere  trespass  and  an  eviction  is  very  nice,  as  in  Briggs  agt. 
Hall,  (supra,}  where  the  landlord  entered  upon  a  farm  he  had 
demised  to  the  tenant,  and  mowed  the  meadow  land.  This 
was  held  to  amount  to  an  eviction,  because  the  principal  enjoy- 
ment and  possession  of  a  meadow  land  is  the  taking  and  using 
the  hay,  and  the  man  who  does  this  is,  to  every  rational  pur- 
pose, the  possessor. 

This  was  an  extreme  case,  for  declaring  that  the  possession 
of  part  of  the  premises  demised  was  in  the  landlord  and  not  in 
the  tenant ;  but  it  shows  that  this  change  of  possession  must 
take  place,  or  there  is  no  eviction. 

In  the  case  before  us,  the  defendant  remained  in  possession 
until  the  full  end  of  the  term  for  which  rent  is  claimed.  He 
has  not,  therefore,  been  evicted,  and  his  answer  is  no  bar  to  the 
action  for  rent.  The  acts  of  which  he  complains  would  entitle 
him  to  maintain  an  action  against  the  plaintiff  equivalent  to 
what  was  formerly  denominated  an  action  on  the  case  ;  and  it 
only  remains  to  consider  whether  this  cause  of  action  can  be 
set  up  in  this  suit  by  way  of  counter-claim. 

He  claims  that  he  has  sustained  damages  to  the  amount  of 
two  hundred  and  fifty  dollars  in  the  hindrances,  obstructions, 
delays  and  difficulties  occasioned  to,  in  and  about  the  prosecu- 
tion of  his  business :  and  further  sets  up  that,  during  the  quar- 
ter in  question,  large  quantities  of  water  were  poured  and 
thrown  out  of  the  rear  windows  of  the  plaintiff,  wantonly,  ma- 
liciously and  negligently,  by  ihe  plaintiff  and  his  servant,  so  as 
to  run  into  and  upon  the  premises  leased  to  the  defendant, 
whereby  his  property  there  deposited,  consisting  of  fruits  and 
other  articles,  were  injured  and  destroyed  to  the  amount  of  one 
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hundred  and  fifty  dollars.  Is  this  a  cause  of  action  arising  out 
of  the  contract  which  constitutes  the  foundation  of  the  plain- 
tiff's claim  in  this  action?  or  is  it  connected  with  the  subject 
of  the  action  within  the  meaning  of  the  150th  section  of  the 
Code  ? 

Before  the  last  amendment  of  this  section,  we  held,  in  Levy 
agt.  Bond,  (1  Smith,  169,)  that  damages  for  a  tortious  intrusion 
upon  the  demised  premises,  by  the  landlord  as  a  wilful  tres- 
passer, not  constituting  a  breach  of  the  contract  declared  on, 
could  not  be  set  up,  by  way 'of  recoupment,  in  an  action 
brought  to  recover  the  rent,  and  after  the  section  was  amended 
in  its  present  form  we  held,  in  Drake  agt.  Cockroft,  (10  How. 
Pr.  R.  377,)  that,  in  an  action  by  a  landlord  to  recover  rent, 
the  tenant  could  not  set  up,  as  a  counter-claim,  a  mere  trespass 
upon  the  demised  premises  and  destruction  of  personal  property 
committed  by  the  landlord.  In  that  action,  the  answer  set  up 
that  the  defendant  occupied  a  stable  which  constituted  a  part 
of  the  premises  demised,  and  that  the  plaintiff,  during  the  de- 
fendant's temporary  absence,  broke  open  the  stable,  and  wil- 
fully took  and  removed  the  personal  property  of  the  defendant 
therein,  which  was  injured,  destroyed  and  lost  to  the  defendant. 
We  held  that,  as  a  cause  of  action,  this  was  wholly  independ- 
ent of  the  contract  for  the  payment  of  rent ;  that  the  trespass 
for  which  damages  was  claimed  could  not  be  regarded  as  con- 
nected with  the  contract,  nor  with  the  subject  of  the  action, 
which  was  money  due  upon  a  contract  of  hiring ;  but  it  was 
admitted  by  Judge  WOODRUFF  that  an  interference  with  the 
possession,  an  eviction  total  or  partial,  or  an  unlawful  injury  to 
the  premises  in  violation  of  the  contract  of  letting,  might,  under 
a  liberal  construction  of  the  Code,  constitute  a  counter-claim. 

The  answer  in  this  case  shows  a  disturbance  of  the  beneficial 
enjoyment,  but  no  interference  with  the  possession.  Any  tres- 
pass upon  the  premises  demised  is  a  disturbance  of  the  bene- 
ficial enjoyment,  but  an  interference  with  the  possession  is 
either  an  entry  under  color  of  right  or  assumption  of  title,  or 
an  absolute  deprivation  of  the  possession  in  whjole  or  in  part. 
The  answer  does  not  show  an  eviction  total  or  partial,  or  any 
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unlawful  injury  to  the  premises  in  violation  of  the  contract. 
There  is  implied  in  the  contract,  being  a  demise  or  letting  for 
a  year,  a  covenant  for  quiet  enjoyment ;  (The  Mayor  of  New- 
York  agt.  Mabie,  3  Kern.  151 ;)  but  a  covenant  for  quiet  en- 
joyment, whether  express  or  implied,  relates  only  to  title,  and 
not  to  the  undisturbed  enjoyment  of  the  premises  demised, 
where  there  has  been  no  eviction,  or  entry  under  assumption  of 
title.  (Howard  agt.  Doolittle,  3  Duer,474;  The  Mayor  of  New- 
York  agt.  J[iabie,  supra;  Lloyd  agt.  Tomkies,  1  T.  R.  671 ; 
Platt  on  Covenants,  312-320.) 

Nothing  of  this  kind  appears  by  the  answer.  It  sets  up  a 
trespass  not  made  under  an  assumption  of  title  nor  resulting  in 
an  eviction,  and  therefore  no  breach  of  the  contract  of  hiring. 
It  is  not,  then,  a  cause  of  action,  arising  out  of  the  contract, 
and  as  the  contract  is  here  the  subject  of  the  action,  it  cannot 
be  said  to  be  connected  with  the  subject  of  the  action. 

The  judgment  of  the  special  term  should  be  reversed,  and 
judgment  given  for  the  plaintiff  on  the  demurrer. 

INGRAHAM,  First  Judge.  I  concur  with  Judge  DALY  in  the 
opinion,  that  the  matters  set  up  in  the  answer  do  not  constitute 
an  eviction,  which  either  suspends  or  extinguishes  the  rent  sued 
for.  Down  to  the  period  when  the  rent  became  due,  the  de- 
fendant remained  in  full  and  sole  control  of  the  demised  prem- 
ises. The  plaintiff  neither  took  possession  of  any  part  of  the 
premises,  nor  did  the  defendant  abandon  them  prior  to  that 
time.  The  acts  of  the  plaintiff  which  are  complained  of  were 
mere  trespasses,  for  which  the  defendant  could  have  recovered 
his  damages,  but  they  did  not  amount  to  an  eviction,  nor  would 
they,  in  my  judgment,  have  authorized  an  abandonment  of  the 
premises.  But  whether  they  were  sufficient  to  justify  the  aban- 
donment or  not,  the  defendant  did  not  leave  the  premises,  and 
therefore  cannot  claim  to  be  relieved  from  the  payment  of  the 
rent  of  premises  which  he  had  the  entire  use  of  during  the 
whole  term.  The  election  not  to  renew  a  lease  which  he  had 
alone  the  right  to  determine,  cannot  be  considered  as  an  aban- 
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donment  of  premises  so  as  to  create  a  suspension  of  rent  which 
had  accrued  during  the  previous  term. 

The  case  of  Cohen  agt.  Dupont  (1  Sandf.  S.  C.  R.  260)  does 
not  conflict  with  these  views,  because  if  the  cause  of  offence 
there  was  sufficient,  the  tenant  actually  left  the  premises  before 
the  rent  became  due. 

The  defendant  sets  up,  in  his  answer,  facts  showing  that 
during  the  term,  the  plaintiff  committed  acts  injuring  his  quiet 
enjoyment  of  the  premises.  Upon  the  argument  of  this  cause, 
I  supposed  these  matters,  set  up  by  way  of  counter-claim,  were 
not  within  the  provisions  of  the  Code  on  Uiat  subject,  and  were 
liable  to  the  same  objections  as  were  stated  in  Levy  agt.  Bond, 
(1  E.  D.  Smith,  169,)  and  Drake  agt.  Cockroft,  (10  How.  377.) 
I  do  not  see  anything,  on  further  examination,  to  change  that 
opinion. 

In  those  cases  we  held  that  a  mere  trespass  by  the  landlord, 
which  did  not  deprive  the  tenant  of  his  possession,  was  not  a 
breach  of  the  covenant  of  quiet  enjoyment,  and  that  it  was  ne- 
cessary to  establish  a  right  to  recover  for  such  a  cause  of  ac- 
tion, to  show  that  the  tenant  was  deprived  of  some  part  of  the 
demised  premises. 

In  St.  John  agt.  Palmer,  (5  Hill,  599,)  Judge  BRONSON  says, 
"  If  the  covenantee  retains  the  possession,  it  is  impossible  that 
there  should  have  been  an  eviction,  and  no  action  will  lie,  how 
ever  hard  the  case  may  be." 

The  judgment  at  special  term  should  be  reversed. 

BRADY,  Judge,  dissenting.  I  still  adhere  to  the  opinion  ex- 
pressed by  me  on  the  decision  of  the  demurrer  in  this  action, 
(12  How.  58,)  that  the  answer  sets  up  facts  which  are  admitted 
to  be  true,  and  which  constitute  a  defence  to  this  action.  1 
also  adhere  to  the  opinion,  that  this  case  is  a  much  stronger  one 
for  the  application  of  the  doctrine  of  constructive  eviction  than 
Cohen  agt.  Dupont,  (1  Sand.  260,)  stated  in  the  opinion  re- 
ferred to. 

My  understanding  of  Judge  DALY'S  opinion  is,  that  the  de- 
fendant not  having  abandoned  the  premises  during  the  quarter, 
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he  was  not  evicted  constructively  or  otherwise,  and  is  not  dis- 
charged. In  answer  to  that  view  I  state  that,  by  the  lease, 
the  defendant  was  entitled  to  a  renewal  of  his  term,  which  he 
abandoned  because  of  the  acts  set  up  in  the  answer,  and  that 
if  there  was  no  abandonment  during  the  quarter  for  which  the 
rent  is  alleged  to  have  accrued,  there  was  an  abandonment  of 
the  premises  for  the  further  term,  to  which  the  defendant  was 
entitled. 

I  am  not  aware  that  any  case  has  yet  arisen  in  the  courts 
deciding  the  question  directly,  as  to  when  and  under  what  cir- 
cumstances the  defendant  must  abandon  the  premises  to  make 
an  eviction  perfect,  although  I  think  that  in  this  case,  as  I  have 
already  stated,  there  was,  in  fact,  an  abandonment  of  the  prem- 
ises. I  understand  a  tenant  to  abandon  premises  if  he  leave 
them  before  his  term  expires,  or  his  right  to  possession  ceases, 
without  reference  to  the  precise  time  when  that  abandonment 
takes  place. 

I  also  understand  the  abandonment  to  be  perfect  when  a 
tenant,  having  a  right  to  a  further  term,  leaves  the  premises 
upon  the  expiration  of  the  original  term,  and  that  the  rent  ac- 
cruing cotemporaneous  with  such  abandonment  does  not  change 
the  relative  rights  and  obligations  of  landlord  and  tenant  as 
they  existed  immediately  prior  thereto.  The  law  does  not  re- 
gard the  fractions  of  a  day.  It  seems  to  be  conceded,  that  if 
the  premises  are  abandoned  before  the  rent  becomes  due,  the 
eviction  would  be  accomplished  without  reference  to  the  part 
or  portion  which  had  expired  or  the  period  for  which  the  rent 
is  claimed. 

In  the  case  of  Jackson  agt.  Eddy  and  others,  cited  by  Judge 
DALY,  the  landlord  tried  to  prevent  further  injury  to  his  tenant 
from  the  causes  complained  of,  and  did  so  temporarily.  In 
this  case  the  landlord  neither  did  nor  attempted  to  do  anything, 
although  often  requested,  but  wantonly,  maliciously  and  negli- 
gently permitted  the  continuance  down  to  the  first  of  May,  when 
the  rent  became  due,  of  the  injurious  acts  complained  of.  It 
presents,  therefore,  a  very  different  state  of  facts  on  the  merits. 
The  case  referred  to  is  not  in  point  on  the  question  here  con- 
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sidered,  in  my  judgment ;  although  it  shows  an  eviction  to  have 
resulted  from  acts  of  the  landlord  that  were  neither  wanton  nor 
malicious,  and  although  he  essayed  to  obviate  their  injurious 
consequences.  Here,  however,  the  plaintiff  acted  wantonly 
and  maliciously.  He  knew  of  the  disturbance  complained  of, 
and  made  no  effort  to  remove  or  prevent  it.  On  the  contrary, 
he  wantonly  permitted  it  to  continue,  and  acknowledges  not 
only  that  he  did  so,  but  that  the  defendant,  his  tenant,  in  con- 
sequence thereof,  was  compelled  to  abandon  the  premises  and 
lose  the  benefit  of  his  renewal.  The  defendant  dul  not  aban- 
don the  premises  during  the  quarter,  but  he  did  during  the  con- 
tinuance ot  the  disturbance,  which  had  not  ceased,  but  was  still 
kept  up,  down  to  the  time  of  such  abandonment,  wantonly  and 
maliciously,  and  hence  the  conclusion  in  my  opinion  at  special 
term,  that  the  rent,  in  cases  like  the  present,  is  suspended  only 
during  the  continuance  of  the  acts  complained  of,  unless  the  ten- 
ant abandoned  the  premises  whilst  they  continue,  and  before  the 
rent  accrues,  in  which  case  they  become  a  bar.  It  follows  from 
this,  that  if  the  disturbance  cease  before  the  rent  becomes  due, 
and  while  the  tenant  is  still  in  occupation,  the  rent  may  be  re- 
covered ;  and  with  equal  propriety,  that  if  the  disturbance  con- 
tinue during  the  whole  period  of  a  part  of  the  term  during  which 
rent  accrues,  and  down  to  the  time  the  rent  becomes  due  by  the 
agreement,  the  rent  cannot  be  recovered,  inasmuch, as  his  right 
to  abandon  continues  down  to  the  very  moment  he  does  so,  and 
more  especially,  as  in  this  case,  where  he  abandons  the  prem- 
ises and  a  term  thereof. 

For  these  reasons,  I  think  the  judgment  at  special  term 
should  be  affirmed. 

NOTE. — If  it  is  settled  that  there  may  be  a  constructive  eviction  in  any  case, 
it  would  appear  that  in  such  case  the  tenant  can  retain  the  possession  of  the 
premises,  and  avail  himself  of  his  defence — the  suspension  of  rent — during  the 
term,  or  the  existence  of  the  injurious  acts.  Because  a  constructive  eviction  is 
an  eviction  in  law,  and  not  in  fact.  An  actual  eviction,  or  an  eviction  in  fact, 
is  conceded  to  mean  (as  applied  to  these  cases)  an  ouster — a  putting  out  of  pos- 
session;  and  consequently  a  constructive  eviction  means  a  constructive  ouster — 
a  constructive  putting  out  of  possession — just  the  opposite  of  the  other, — in  law, 
interpreted  to  be  out  of  possession;  in  fact,  retaining  possession. 

VOL.  XIV.  9 
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And  this  appears  to  be  the  view  taken  of  it  by  Senator  SPENCER  in  Dyett  agt. 
Pendleton,  (8  Cow.  727,)  when  speaking  of  an  eviction,  as  to  part  of  the  prem- 
ises, exonerating  the  tenant  from  the  payment  of  the  rent  of  the  whole,  although 
holding  possession  of  the  other  part.  He  says,  "  ff  physical  eviction  be  not  ne- 
cessary, in  the  one  case,  to  discharge  the  rent  of  the  part  retained,  why  should 
it  be  essential,  in  the  other,  to  discharge  the  rent  of  the  whole  ?  If  I  have  not 
deceived  myself,  the  distinction  referred  to  settles  and  recognizes  the  principle 
for  which  the  plaintiff  in  error  contends,  that  there  may  be  a  constructive  evic- 
tion produced  by  the  acts  of  the  landlord." 

The  court,  in  the  prevailing  opinion  in  this  case,  remarking  upon  the  above 
decision  in  Dyett  agt.  Pendleton,  says,  "  The  court  of  errors,  in  establishing 
this  doctrine  of  constructive  eviction,  made  no  change  in  the  law.  They  over- 
turned no  principle  or  rule  established  by  previous  decisions,  but  merely  extended 
the  application  of  an  acknowledged  principle  in  a  case,  which  justified  the  ex- 
tent to  which  they  carried  it." 

This  would  seem  to  concede  that  a  constructive  eviction  may  be  applied  to 
part  of  the  premises,  where  there  is  an  eviction  as  to  the  other  part,  and  it  seems 
no  matter  how  small  a  part,  as  in  Briggs  agt.  Hall,  (4  Leigh,  485.)  And  unless 
the  reasons  for  the  rule  applicable  to  evictions  of  part,  as  stated  by  the  court  in 
the  prevailing  opinion,  prevents  the  rule  from  being  applied  to  the  whole,  it 
would  appear  that  a  constructive  eviction  as  to  the  whole  premises  is  warranted. 
Such  reasons,  given  in  the  earlier  cases,  were,  it  is  said,  that  the  rule  was 
founded  upon  the  policy  of  the  feudal  law,  by  which  the  landlord  was  bound  to 
protect  and  defend  his  tenant;  now,  a  fortiori,  is  the  landlord  bound  not  to 
obstruct  or  injure  the  tenant's  beneficial  enjoyment  of  the  premises,  which  ap- 
pears now  to  be  the  reasons  for  the  rule.  (1  Kern.  216.)  If  a  constructive  evic- 
tion be  established  as  to  a  part  of  the  premises,  it  is  not  perceived  why  the  rea- 
sons for  it  may  not  be  applicable  to  the  whole,  where  the  injurious  acts  of  the 
landlord  apply  to  the  whole. 

Perhaps  the  tenant  would  state  the  difference  in  this  way  : — The  law  has  given 
me  a  good  defence  to  the  payment  of  my  landlord's  rent,  where  he  obstructs  or 
injures  a  part  of  my  premises:  that  is,  if  the  injuries  amount  to  what  lawyers 
call  a  constructive  eviction,  which  leaves  me  in  actual  possession;  but  if  these 
injuries,  which  amount  to  a  constructive  eviction,  apply  to  the  whole  premises, 
I  have  no  such  defence,  unless  I  move  out. — [REPORTER.] 
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Where  the  defendant  entered  into  a  written  contract  with  the  plaintiffs — who 
were  nurserymen — to  receive  a  lot  of  fruit-trees  from  them  for  the  purpose  of 
delivery  to  different  individuals  in  another  state,  who  had  ordered,  or  con- 
tracted to  purchase  them  of  plaintiffs,  (through  the  defendant,)  and  to  receive 
the  money  in  payment  on  delivery  of  the  trees,  and,  as  collected,  to  remit  the 
same  to  the  plaintiffs  by  draft  on  New- York;  and  on  delivering  the  trees  and 
receiving  the  money,  the  defendant  alleged  that  he  had  lost  the  money  by  theft 
or  accidentally,  and  no  money  was  paid  by  defendant  to  plaintiffs  on  account 
of  said  contract, 

Held,  that  the  defendant  was  an  agent  of  the  plaintiffs  in  a  fiduciary  capacity; 
there  was  a  special  trust  and  confidence  reposed  in  him;  he  had  no  discretion- 
ary powers.  He  was,  therefore,  liable  to  arrest  for  money  received  as  such 
agent. 

On  motion  to  discharge  the  defendant  from  arrest,  it  appeared  that  the  plaintiffs, 
after  alleging  in  their  complaint  the  facts  constituting  the  agency,  and  the  re- 
ceipt of  the  money  by  the  defendant,  alleged  that  he  embezzled  it.  And  the 
issues  of  fact  were  raised  by  the  affidavits  of  the  defendant  on  motion  for  his 
discharge,  and  the  complaint  and  affidavits,  on  the  part  of  the  plaintiffs,  in 
opposition,  whether  the  defendant  embezzled  the  money,  as  alleged  by  the 
plaintiffs,  or  whether,  as  he  alleged,  he  lost  it,  or  it  was  stolen  from  him  un- 
der such  circumstances  as  would  exonerate  him,  as  such  agent,  from  liability. 

Held,  that  the  court  ought  not  to  try  such  issues  upon  affidavits  on  motion  to 
discharge  from  arrest.  (The  doctrine  upon  this  question  of  the  partial  trial 
of  a  cause,  on  motion  to  discharge  from  arrest,  to  the  extent  /aid  down  in 
the  cases  of  Hernandez  agt.  Carnobeli,  10  How.  Pr.  R.  433,  and  The  Re* 
public,  of  Mexico  agt.  Jlrrangois,  11  id.  1,  disapproved.) 

When  it  is  established  that  there  is  a  class  of  cases  in  which  the  defendant  may 
be  arrested  upon  facts  aliunde  the  cause  of  action,  it  follows  that,  upon  a  mo- 
tion to  vacate  the  order  of  arrest,  the  court  or  judge  must  pass  upon  the  issue 
raised  by  the  affidavits.  Such  issue  is  outside  of  the  issue  raised  in  the  ac- 
tion, and  cannot  be  presented  to  a  jury. 

But  in  those  cases  where  the  facts  constituting  the  cause  of  action,  and  author- 
izing the.  arrest,  are  the  same,  a  jury  upon  the  trial  of  the  issues,  will  pass 
upon  them  :  and  unless  there  is  a  very  decided  preponderance  of  evidence  in 
favor  of  the  defendant  upon  the  motion  to  vacate  the  order  of  arrest,  or  unless 
the  facts  show  clearly  that  the  plaint! rl  has  no  cause  of  action,  the  court  ought 
not  to  vacate  the  order,  and  thus  "  put  a  slur  upon  the  plaintiff's  cause,  which 
ought  to  come  down  fairly  for  trial  without  prejudice." 
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It  seems,  that  our  courts  might  well  have  held,  under  the  provisions  of  the  Code 
on  this  subject,  that  the  principles  previously  applicable  to  motions  to  dis- 
charge from  bail  remained  in  force,  not  having  been  substantially  changed. 

Under  the  old  practice  the  defendant  could  make  the  motion  in  all  cases,  upon 
the  affidavits  used  in  obtaining  the  order  of  arrest,  or  he  could  use  affidavits 
of  his  own  upon  all  questions  not  involving  the  merits  of  the  action — the  very 
questions  upon  which  the  jury  must  pass.  In  some  cases,  he  was  permitted 
to  use  affidavits  affecting  to  some  extent  the  merits,  disclosing  new  circum- 
stances not  invalidating  the  plaintiff's  prior  statement;  as  that  the  defendant 
was  privileged  from  arrest,  or  had  before  been  holden  to  bail  for  the  same 
cause  of  action,  &c. 

It  is  conceded  that  the  practice  in  reference  to  bail  is  changed,  or  modified  in 
some  respects  by  the  Code,  but  there  is  nothing  in  its  provisions  which  re- 
quires that  the  court  should  grant  the  motion  to  discharge  from  arrest,  in  all 
cases,  when  the  evidence,  as  furnished  by  the  affidavits  touching  the  cause  of 
action,  preponderates  in  favor  of  the  defendant. 

And  although  it  may  be  regarded  as  settled,  that  the  defendant  may  make  affida 
vits  upon  the  merits  of  the  action,  it  is  not  understood  to  be  settled  that  the 
court  is,  in  all  cases,  to  consider  the  evidence  and  decide  simply  as  it  shall 
preponderate  upon  the  question  of  fact.  In  many  cases  the  discharge  from 
arrest  would  defeat  the  plaintiff  entirely,  so  far  as  the  collection  of  his  demand 
is  concerned,  though  he  might  proceed  in  his  action  and  obtain  judgment. 


Genesee  Special  Term^  Jlpril,  1857. 

MOTION  to  vacate  an  order  of  arrest. 

In  December,  1856,  the  defendant  was  arrested  and  held  to 
bail  in  this  action,  pursuant  to  an  order  made  by  one  of  the  jus- 
tices of  this  court.  At  the  January  special  term,  held  in  Orleans 
county,  the  defendant,  upon  other  affidavits,  and  the  affidavits 
upon  which  the  order  of  arrest  had  been  made,  moved  to  vacate 
the  order,  and  the  plaintiffs  applied  for  a  continuance  of  the 
motion  to  a  future  special  term,  to  enable  them  to  procure  fur- 
ther affidavits,  principally  from  persons  residing  in  the  state  of 
Wisconsin.  The  application  was  granted,  with  leave  to  both 
parties  to  procure  and  read  upon  the  motion  additional  affida- 
vits. The  motion  was  heard  in  April,  at  the  special  term  then 
neld  in  Genesee  county,  and  numerous  affidavits  were  read  on 
both  sides. 

The  nature  of  the  action,  the  character  of  the  affidavits,  and 
the  questions  raised  and  discussed,  are  sufficiently  apparent 
from  the  following  opinion. 
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JOHN  H.  MARTiNDALE,ybr  plaintiffs. 
S.  E.  CHURCH,  for  defendant. 

MARVIN,  Justice.  The  plaintiffs  are  nurserymen,  engaged 
in  the  business  of  selling  fruit-trees  and  shrubbery  in  or  near 
Rochester.  The  defendant  was  a  young  man — his  father's 
family  residing  in  Orleans  county,  in  this  state.  He  spent  a 
portion  of  the  summer  and  fall  of  1856  in  the  state  of  Wiscon- 
sin, in  obtaining  orders  and  contracts  for  the  delivery  and  sale 
of  trees,  and  nursery  articles.  In  October  he  visited  the  plain- 
tiffs, and  made  an  arrangement  with  them  by  which  he  sold  and 
assigned  to  them  the  orders  and  contracts  obtained  by  him,  for 
the  consideration,  as  expressed  in  the  contract,  of  the  sum  of 
$2,648.43 ;  and  he  authorized  the  plaintiffs,  through  him,  to 
fill  the  orders  and  contracts,  and  to  receive  the  full  sum  ol 
$2,648.43,  with  any  expenses  they  should  incur  in  delivering 
the  trees,  or  in  collecting  the  money  therefor.  He  accepted 
the  agency  from  the  plaintiffs  to  deliver  the  trees,  and  receive 
for  them  the  pay,  until  they  should  receive  the  aforesaid  sum ; 
and  he  agreed  to  remit  to  the  plaintiffs,  as  collected,  by  drafts 
on  New- York,  until  the  full  sum  aforesaid  should  be  paid  to 
them,  and  thereupon  the  plaintiffs  were  to  assign  to  him  and 
release  all  further  interest  in  the  orders  and  contracts.  The 
plaintiffs  agreed  to  perform  on  their  part.  The  contract  was 
in  writing. 

The  plaintiffs  furnished  the  trees  and  nursery  property,  and, 
upon  their  arrival  in  Wisconsin,  the  defendant  delivered  them 
to  the  respective  purchasers,  and  received  the  pay  therefor. 
He  made  no  remittances  to  the  plaintiffs.  Early  in  December, 
the  plaintiffs  received  letters  from  the  defendant,  written  at 
Madison,  in  Wisconsin,  informing  them  that  he  had  delivered 
the  trees  and  received  the  money,  amounting  to  $5,800,  and 
had  lost  all  the  proceeds  of  the  sales  except  $280.  The  alle- 
gation of  the  defendant  is,  that  the  money  was  in  a  pocket- 
book,  in  a  side  coat-pocket,  and  that  it  was  stolen  from  him 
while  in  the  cars  near  Madison,  or  at  the  depot  in  Madison,  on 
the  17th  day  of  November,  1856. 
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The  causes  of  action,  as  shown  in  the  complaint,  may  as  well 
be  stated  here.  It  will  be  necessary  hereafter  to  recur  to  the 
positions  taken  by  the  parties,  and  to  the  character  of  the  affi- 
davits. 

The  plaintiffs,  in  their  first  cause  of  action,  allege,  substan- 
tially, that  they  appointed  and  constituted  the  defendant  their 
agent  and  servant  to  deliver  the  property  owned  by  them  to 
the  purchasers,  or  contractors,  in  Wisconsin,  and  to  receive  the 
money  to  be  paid  therefor.  That  the  defendant  accepted  the  ap- 
pointment ;  that  the  property  [trees,&c.J  was  placed  in  his  hands; 
that  the  defendant  delivered  the  property  to  the  contractors  and 
purchasers,  and  received  therefor  the  sum  of  $2,648.43,  over 
and  above  expenses.  That  the  defendant  being  so  possessed 
of  the  money  belonging  to  plaintiffs,  and  being  their  agent  and 
servant,  with  intent  to  embezzle  the  same,  did,  on  or  about  the 
17th  day  of  November,  at  Madison,  fraudulently,  &c.,  secrete 
and  make  way  with,  and  convert  to  his  own  use,  the  money — 
the  property  of  the  plaintiffs,  to  the  amount  of  $2,648.43,  and 
wholly  neglecled  and  refused  to  produce  and  pay  over  to  the 
plaintiffs  the  money,  or  any  part  of  it. 

The  second  cause  of  action  is  for  a  conversion  of  the  money. 

I  shall  not  attempt  to  set  forth  here  the  substance  of  the  affi- 
davits read  upon  the  motion.  There  were  some  thirty  of  them. 
They  were  mostly  taken  in  Wisconsin — both  parties  having 
resorted  to  witnesses  there,  mainly  upon  the  litigated  question, 
whether  the  defendant  had  actually  lost  any  money.  Upon 
this  question  the  evidence  adduced  by  the  plaintiffs,  as  furnished 
by  the  affidavits,  is  entirely  circumstantial — consisting  of  a  great 
variety  of  facts,  tending  pretty  strongly  to  produce  conviction 
that  no  money  was  lost  by  the  defendant.  Some  of  the  facts 
stated  in  the  affidavits  are  mere  hearsay. 

On  the  part  of  the  defendant,  we  have  his  positive  affidavit 
of  the  loss  of  the  money  and  of  the  circumstances,  and  of  his 
acts  and  doings  in  the  premises.  Also,  many  affidavits  in 
which  facts  are  stated  explanatory  of  facts  and  circumstances 
put  forth  in  the  affidavits  read  on  behalf  of  the  plaintiffs,  and 
some  affidavits  tending  to  show  the  loss  of  the  money. 
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The  plaintiffs  allege  that  the  defendant  was  a  non-resident 
of  this  state;  also,  that  he  was  about  to  remove  to  the  state  of 
Missouri,  and  the  affidavits  read  by  the  plaintiffs  tend  to  estab- 
lish these  allegations.  Those  read  by  the  defendant  tend  to 
prove  the  contrary,  and  that  defendant's  residence  is  Orleans 
county,  in  this  state. 

The  principal  positions  taken  by  defendant's  counsel  are, 

1.  That  the  affidavits,  upon  which  the  order  of  arrest  was 
made,  do  not  show  a  cause  of  action  for  which  the  defendant 
was  liable  to  arrest. 

2.  Assuming  that  the  affidavits  first  used  wTere  prima  facie 
sufficient,  then  taking  all  the  affidavits,  as  read  on  this  motion, 
upon  the  question  of  embezzlement  or  conversion,  the  plaintiffs 
fail  to  establish  any  cause  of  action  :  or  rather,  as  a  naked  ques- 
tion of  fact,  the  weight  of  evidence  is  with  the  defendant ;  and 
that  the  court,  upon  this  motion,  must  decide  upon  the  cause 
of  action  in  the  same  manner  it  would  decide  were  the  cause 
actually  tried  by  the  court,  and  the  same  evidence  should  be 
produced. 

3.  As  to  the  residence  of  the  defendant,  or  his  intention  to 
leave  the  state,  the  position  is  the  same,  viz.,  that  they  are 
questions  of  fact  to  be  decided  by  the  court,  and  that  the  weight 
of  evidence  is  with  the  defendant. 

The  first  question  arises  from  the  nature  of  the  relations  ex- 
isting between  the  plaintiffs  and  defendant,  as  disclosed  by  the 
affidavit  of  one  of  the  plaintiffs,  in  which  the  contract  between 
the  parties,  as  substantially  hereinabove  stated,  is  set  forth. 
This  written  contract  was  probably  drawn  by  the  parties.  It  is 
brief,  and  not  very  artistic.  That  the  parties  intended  to  create 
a  special  agency  and  trust  in  the  defendant,  I  have  no  doubt. 
The  affidavits  disclose  the  nature  of  the  business  of  the  plain- 
tiffs, and  the  special  manner  of  conducting  it  by  agents.  The 
agents  receive  the  trees  and  shrubbery,  deliver  them,  or  sell 
and  deliver  them,  receive  the  pay,  and  immediately,  upon  the 
first  opportunity,  remit  to  the  plaintiffs. 

It  appears,  from  the  contract,  that  the  plaintiffs  purchased  of 
the  defendant  all  the  orders  he  had  taken,  and  all  the  contracts 
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he  had  made  in  Wisconsin  for  trees,  &c.,  and  the  authority  to  ful- 
fil them  through  the  defendant,  and  to  receive  the  pay  therefor 
to  the  amount  of  $2,648.43.  The  defendant  accepts  the  agency 
to  deliver  the  trees,  &c.,  and  receive  for  the  plaintiffs  the  pay, 
until  they  should  receive  the  amount,  $2,648.43,  and  he,  their 
agent,  to  remit  to  the  plaintiffs,  as  collected,  by  draft  on  New- 
York,  until  the  full  sum  aforesaid  should  be  paid  to  the  plain- 
tiffs, and  then  the  plaintiffs  are  to  re-assign  and  release  all  fur- 
ther interest  in  the  orders  and  conlracts  to  the  defendant. 

By  the  Code,  §  179,  subdivision  1,  a  defendant  may  be  ar- 
rested, for  injuring  or  for  wrongfully  taking,  detaining,  or  con- 
verting property  ;  and,  by  subdivision  2,  for  money  received  or 
property  embezzled,  or  fraudulently  misapplied,  by  a  public 
officer,  and  by  an  attorney,  solicitor,  or  counsellor,  or  by  an 
officer  or  agent  of  a  corporation,  or  banking  association,  in  the 
course  of  his  employment  as  such,  or  by  any  factor,  agent,  bro- 
ker, or  other  person  in  a  fiduciary  capacity. 

The  defendant  was  an  agent.  Was  he  an  agent  in  a  fiduciary 
capacity?  I  think  he  was.  Special  trust  and  confidence  were 
reposed  in  him.  He  received  the  trees,  &c. ,  in  trust,  to  de- 
liver them  to  those  persons  who  had  ordered  them,  or  contracted 
to  purchase  them  ;  and  he  was  to  receive  the  money  in  payment 
for  them,  from  those  persons  as  collected,  and  remit  the  money 
by  draft  on  New-York.  He  had  no  discretionary  powers.  No 
power  to  make  contracts,  nor  to  deliver  any  of  the  property  to 
any  other  than  those  persons  who  had  entered  into  contracts. 
He  received  the  trees,  &c.,  in  trust  and  confidence,  and  the 
money,  when  paid  to  him,  in  the  same  character. 

In  Burnham  agt.  Casey,  (4  Sand.  S.  C.  R-  707,)  the  defend- 
ant received  from  the  plaintiff  money  to  be  paid  directly  to  an- 
other person ;  he  failed  to  pay  it  over,  and  it  was  held  that  he 
was  liable  to  arrest,  on  the  ground  that  he  received  the  money 
in  a  fiduciary  capacity. 

In  Stott  agt.  King,  (8  How.  Pr.  R.  298,)  it  was  held,  by  HAR- 
RIS, Justice,  that  an  agent,  employed  to  collect  moneys  for  his 
principal,  who  collected  and  failed  to  pay,  was  liable  to  arrest; 
that  in  such  a  case  the  agent  assumed  a  special  trust,  and  acted 
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in  a  fiduciary  rapacity.  (See  the  learned  jitstice's  exposition  of  the 
term,  "fiduciary  capacity:"  see,  also,  White  agt.  Platt,  5  Denio, 
269 ;  Bouv.  L.  D.;  Holbrook  agt.  Homer,  6  How.  86.) 

The  present  case  is  very  different  from  Goodrich  agt.  Dunbar, 
(17  Barb.  644.)  The  defendant  there  was  much  more  than  an 
agent  in  a  fiduciary  capacity.  The  learned  justice,  on  page 
646,  gives  us,  however,  his  construction  of  the  Code.  He  says, 
the  term  "in  a  fiduciary  capacity,"  tends  to  show  what  is  meant 
by  factor,  agent,  broker,  viz.,  one  in  whom  trust  is  reposed. 
Such  as  is  usually  reposed  in  those  persons  in  their  ordinary 
and  regular  business  :  that  is,  a  trust  that  they  will  sell  and  im- 
mediately remit  the  amount,  after  deducting  their  commissions. 
In  my  opinion,  the  defendant  was  an  agent  acting  in  a  fiduciary 
capacity ;  and  if  so,  he  was  liable  to  arrest  in  an  action  for 
money  received  as  such  agent  in  such  capacity,  upon  failing  to 
pay  it  to  the  plaintiffs.  And  I  suggest,  in  case  he  lost  the 
money,  or  it  was  stolen  from  him  under  such  circumstances 
as  would  exonerate  him,  as  such  agent,  from  liability,  this 
would  be  matter  of  defence  to  the  action,  upon  the  trial.  This 
view  was  not  taken,  however,  upon  the  motion,  and  the  plain- 
tiffs, in  their  complaint,  have  gone  further.  After  alleging  the 
facts  constituting  the  agency,  and  the  receipt  of  the  money  by 
the  defendant,  they  allege  that  he  embezzled  it ;  and  much  the 
greater  portion  of  the  argument  of  counsel  was  devoted  to  the 
question,  whether  the  money  was  actually  stolen  from  the  de- 
defendant  : — the  defendant's  counsel  maintaining  his  proposi- 
tion as  secondly  above  stated.  He  insisted  that  the  court  should 
carefully  weigh  and  consider  the  issues  of  fact,  thus  made,  and 
if,  in  the  opinion  of  the  court,  the  weight  of  the  evidence  was 
in  favor  of  the  defendant,  then  that  the  order  of  arrest  should 
be  vacated.  He  cited  Hernandez  agt.  Carnobeli,  (10  How.  Pr. 
R.  433,)  and  The  Republic  of  Mexico  agt.  *flrra?igois  and  others, 
(11  id.  1,)  and  Corwin  agt.  Freeland,  (2  Seld.  565.) 

It  must  be  admitted  that  the  remarks  of  the  learned  justice, 
in  the  two  cases  in  Howard,  countenance  the  position  of  the 
counsel.  In  10  How.  449,  he  says,  "  The  Code  now  permits  a 
partial  trial  of  a  cause  upon  a  motion  to  discharge  an  arrest." 
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Again  :  "  The  court  of  appeals  has  interpreted  the  Code  to  ad- 
mit of  such  a  partial  trial,  with  the  view  to  vacating  the  arrest," 
citing  Corurin  agt.  Freeland.  The  learned  justice  then  states 
the  principle,  viz.,  "That  the  inquiry  is  to  be,  whether,  upon 
the  whole  case,  as  presented,  a  verdict  ought  to  be  given  by  a 
jury,  or  a  judgment  by  a  single  judge,  for  the  plaintiff  or  de- 
fendant. If  the  questions  are  doubtful,  then  the  plaintiff  has 
not  made  out  his  case,  and  the  defendant  should  be  discharged." 
He  thinks  the  principle  of  the  Code,  in  this  case,  is  similar  to 
the  doctrine  of  a  court  of  equity  upon  a  motion  to  dissolve  an 
injunction  or  discharge  a  ne  exeat.  The  opinion  of  the  same 
learned  judge  is  expressed  substantially  in  the  same  manner  in 
the  case  in  11  How.  pp.  9  and  10. 

With  great  respect  for  the  opinion  of  the  learned  justice,  I 
am  not  able  to  agree  with  him,  in  that  class  of  cases,  when  the 
same  facts  which  constitute  the  cause  of  action  justify  the  arrest. 
The  case  in  Selden  is  no  authority  for  such  position.  It  may 
be  said,  that  that  case  settled  the  much  litigated  question, 
whether  the  facts  justifying.the  arrest  should  not,  in  a  case  like 
that,  appear  in  the  complaint,  as  the  cause  of  action,  so  as  to 
enable  the  defendant  to  put  them  in  issue. 

It  is  provided  in  the  Code,  that  a  defendant  may  be  arrested 
when  he  has  been  guilty  of  a  fraud  in  contracting  the  debt,  or 
incurring  the  obligation  for  which  the  action  is  brought,  &c. 
(§  179,  sub.  4.)  In  those  cases,  where  the  action  was  simply  to 
recover  the  debt,  and  nothing  was  said  in  the  complaint  about 
the  fraud,  or  its  having  been  fraudulently  contracted,  the  ques- 
tion was,  whether,  upon  an  affidavit  of  the  indebtedness,  and 
showing  that  the  debt  was  fraudulently  contracted,  the  defend- 
ant could  be  arrested  and  held  to  bail.  This  question  was 
greatly  litigated,  and  learned  judges  were  divided  upon  it.  The 
court  of  appeals  held  that  the  Code  authorized  the  arrest,  upon 
a  proper  affidavit  showing  that  the  debt  was  fraudulently  con- 
tracted, and  in  an  action  simply  to  recover  the  debt,  nothing 
being  alleged  in  the  complaint  touching  any  fraud. 

Now,  this  decision  has  not  the  slightest  application,  in  my 
opinion,  to  the  question  we  are  considering.  Nor  does  it  justify 
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the  position  taken  by  the  learned  justice  in  the  cases  in  the 
10th  fy  11/A  How.  supra.  In  Corwin  agt.  Freeland,  the  ques- 
tion touching  the  practice  upon  a  motion  to  vacate  an  order  of 
arrest  was  not  involved  ;  Judge  WATSON,  in  his  opinion,  dis- 
cusses the  question  of  practice  briefly,  and  in  a  general  way; 
and  to  his  remarks,  when  applied  to  all  those  cases  in  which 
the  facts  justifying  the  arrest  are  different  from,  and  indepen- 
dent of  the  facts  constituting  the  cause  of  action,  I  certainly 
have  no  objection  :  and  such  was  the  case  in  which  he  delivered 
his  opinion. 

When  it  is  established  that  there  is  a  class  of  cases  in  which 
the  defendant  may  be  arrested  upon  facts  aliunde  the  cause  of 
action,  it  follows  that,  upon  a  motion  to  vacate  the  order  of 
arrest,  the  court  or  judge  must  pass  upon  the  issue  raised  by 
the  affidavits.  Such  issue  can  never  be  presented  to  the  jury. 
It  is  an  issue  outside  the  issue  raised  in  the  action.  There  are 
cases  where  a  defendant  may  be  arrested  and  held  to  bail,  be- 
cause he  is  a  non-resident.  The  question  of  non-residence  is 
a  question  having  no  relation  to  the. action,  but  to  the  remedy, 
and  must  be  tried  by  the  court.  And  so  in  a  case  where  the 
action  is  for  the  debt  simply,  and  the  defendant  has  been  ar- 
rested on  an  order  founded  on  an  affidavit  that  it  was  fraudu- 
lently contracted.  And  so  in  the  cases  under  the  5th  subdi- 
vision of  §  179,  relating  to  the  defendant's  removing  or  dis- 
posing of  his  property,  or  being  about  to  do  so,  with  intent  to 
defraud  his  creditors. 

In  short,  in  any  case  where  the  facts,  justifying  the  arrest, 
differ  from  the  facts  constituting  the  cause  of  action,  and  are 
not  to  be  brought  before  the  jury  upon  the  trial,  there  is  an  ab- 
solute necessity  that  the  court  should  carefully  consider  the 
evidence  pro  and  con,  upon  a  motion  to  discharge  the  order  of 
arrest,  and  decide  the  disputed  question  according  to  the  weight 
of  evidence.  This  necessity  does  not  exist  in  those  cases  where 
the  facts  constituting  the  cause  of  action  and  authorizing  the 
arrest,  are  the  same. 

The  facts  may  and  will  be  tried  by  a  jury  when  the  action  is 
tried,  and  the  verdict,  which  establishes  the  cause  of  action, 
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will,  at  the  same  time,  show  conclusively  that  it  was  a  case  for 
arrest.  A  verdict  for  the  defendant  will  negative  the  cause  of 
action  and  the  right  to  imprison. 

It  is  said,  that  the  Code  has  changed  the  practice.  What 
was  the  practice  before  the  Code,  and  what  change  has  been 
effected?  The  practice  of  the  king's  bench  and  exchequer  was 
to  reject  supplemental  or  explanatory  depositions  to  rectify  an 
omission,  or  to  explain  an  ambiguity  in  the  original  affidavit  of 
debt.  The  English  court  of  common  pleas,  in  case  the  affidavit 
to  hold  to  bail  was  defective,  exercised  its  discretion  in  review- 
ing or  rejecting  supplemental  and  explanatory  affidavits.  Al- 
lowing them  to  be  read  is  considered  an  indulgence  and  a  favor 
that  ought  to  be  very  seldom  and  very  sparingly  conceded. 
These  rules  apply  to  the  plaintiff  only,  never  to  the  defend- 
ant. In  the  king's  bench  and  exchequer,  the  defendant  was 
not  permitted  to  use  cross  or  counter-affidavits.  This  was  the 
general  rule.  Two  or  three  cases  are  stated  by  Petersdorff, 
which  he  regards  as  inconsistent  with  the  general  practice. 
The  rule  rejecting  counter-affidavits  only  extends  to  such  as 
attempt  to  impeach  the  facts  connected  with  the  merits  of  the 
cause.  The  defendant  could  disclose  by  counter-affidavits, 
new  circumstances  not  invalidating  the  plaintiff's  prior  state- 
ment— as  that  the  defendant  was  privileged  from  arrest,  or  had 
been  before  holden  to  bail  for  the  same  cause  of  action.  (Peters- 
dor ff  on  Bail,  190-194.) 

We  have  here,  briefly,  the  general  practice  in  the  English 
courts.  Petersdorff  \.\\en  adds:  "As  the  court  of  common  pleas 
will,  in  some  cases,  admit  supplemental  and  explanatory  affi 
davits,  it  follows  that,  under  peculiar  circumstances,  it  could 
not,  conveniently  with  justice  to  the  defendant,  reject  counter- 
affidavits  negativing  the  facts  disclosed  in  the  first  deposition. 
Conformably  with  this  indulgence,  when  the  right  to  bail  is  dis- 
cretionary with  the  court,  as  in  actions  for  torts  and  other  inju- 
ries, creating  a  claim  for  unliquidated  damages,  that  court,  in 
determining  whether  an  order  to  obtain  special  bail  shall  be 
granted,  will  permit  a  contradictory  affidavit  to  be  read  on  the 
part  of  the  defendant ;  but  this  privilege  of  using  counter-affi- 
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davits  does  not  appear  to  extend  to  cases  where  the  subject- 
matter  in  dispute  is  a  debt,  and  not  a  tortious  injury."  (Id.  194.) 
This  is  the  part  of  Petersdorff  to  which  reference  is  made  by 
the  learned  judge  in  Hernandez  agt.  Carnobeli,  (10  How.  449,) 
with  the  remark  that  the  Code  now  permits  the  partial  trial  of  a 
cause,  upon  a  motion  to  discharge  an  arrest.  That  the  204th  and 
205th  sections  have  introduced  this  new  principle  in  the  law  of 
bail,  or  extended  and  recognized  a  rule  which,  to  a  limited  ex- 
tent, prevailed  in  the  court  of  common  pleas  in  England.  Pe- 
tersdorff'dies  two  cases,  reported  in  some  practice  cases,  or 
reports  of  the  common  pleas,  which  I  cannot  consult,  not  hav- 
ing the  books  referred  to.  But  I  apprehend  it  will  be  found 
that  the  cases  are  special. 

The  rule  that  the  court  will  not  try  the  merits  of  the  cause 
upon  affidavits,  runs  through  all  the  English  cases.  The  lan- 
guage used  is,  the  merits  of  the  cause  shall  not  be  determined 
on  motion  ;  neither  will  the  court  put  a  slur  upon  the  plaintiff's 
cause,  which  ought  to  come  down  fairly  to  trial,  without  preju- 
dice. (Salk.  100;  Bac.  M.  Bail  in  Civil  Actions,  B.)  The 
cases,  6  Dow.  Sf  Ryl  245 ;  Barn.  &•  Aid.  904;  2  Chit.  20,  are 
special  cases,  but  they  show  the  general  rules.  So  the  cases  in 
our  own  court  prior  to  the  Code.  (Welch  agt.  Hill,  2  J.  R.  100; 
Watkinson  agt.  Laughton,  4  id.  307;  Hart  agt.  Falconer,  5  id. 
262 ;  Jordan  agt.  Jordan,  6  Wend.  524.) 

It  is  said  that  the  Code  has  changed  the  practice,  or  intro- 
duced a  new  principle  into  the  law  of  bail.  I  concede  that  the 
practice  is  changed,  or  modified  in  some  respects  by  the  Code; 
but  I  find  nothing  which  requires  that  the  court,  upon  the  motion 
to  vacate  the  order  of  arrest,  should  grant  the  motion  in  all 
cases,  when  the  evidence,  as  furnished  by  the  affidavits  touch- 
ing the  cause  of  action,  preponderates  in  favor  of  the  defendant. 

The  Code  specifies  the  cases  in  which  the  defendant  may  be 
arrested  and  held  to  bail.  (§  179.) 

The  defendant  may  apply,  on  motion,  to  vacate  the  order  of 
arrest,  or  to  reduce  the  amount  of  bail.  (§  204.)  If  the  motion 
be  made  upon  affidavits  on  the  part  of  the  defendant,  and  not 
otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits,  or 
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other  proofs,  in  addition  to  those  on  which  the  order  of  arrest 
was  made.  (§  205.)  The  defendant  may  move  to  vacate  the 
order  of  arrest  upon  the  affidavits  upon  which  the  order  was 
granted ;  or  he  may  use  affidavits  on  his  part,  and  then  the 
plaintiff  may  use  additional  affidavits,  &c.  These  provisions 
are  general,  and,  it  may  be  conceded,  apply  to  all  questions 
that  may  be  raised.  Hence  it  is  probable  that  the  defendant, 
upon  the  motion  to  vacate  the  order  of  arrest,  may  deny,  by 
affidavit,  the  debt,  or  any  or  all  the  facts  which  constitute  the 
cause  of  action. 

The  Code  certainly  says  nothing  of  any  distinction  between 
cases  in  which  the  cause  of  action  and  arrest  are  the  same,  and 
cases  where  the  facts  authorizing  the  order  of  arrest,  are  differ- 
ent from,  and  independent  of  the  facts  constituting  the  cause  of 
action.  But  does  it  follow  that  the  court,  in  considering  the 
facts  disclosed  by  the  affidavits  upon  the  motion,  shall  apply,  in 
both  these  classes  of  cases,  the  same  rules?  I  think  not.  There 
is  nothing  in  the  Code  requiring  this.  The  principles  applicable 
to  the  two  classes  of  cases  are,  and  always  have  been  entirely 
different.  In  one  class,  the  facts  are  outside  the  cause  of  ac- 
tion, and  have  no  necessary  connection  with  it.  The  jury  can 
never  pass  upon  these  facts.  The  court  must,  from  the  nature 
of  the  case,  decide  the  question — a  question  collateral  to  the 
cause  of  action,  not  affecting  the  action  in  the  least,  but  af 
fecting  the  plaintiff's  remedy.  The  decision  of  the  court  is 
final.  The  question  can  be  no  further  litigated  except  upon 
appeal. 

In  those  cases  where  the  facts  constituting  the  cause  of  ac- 
tion and  authorizing  the  arrest  are  the  same,  a  jury,  upon  the 
trial  of  the  issues  will  pass  upon  them  ;  and  unless  there  is  a 
very  decided  preponderance  of  evidence  in  favor  of  the  de- 
fendant, upon  the  motion  to  vacate  the  order  of  arrest,  in  my 
opinion,  the  court  ought  not  tr  vacate  the  order,  and  thus  "put 
a  slur  upon  the  plaintiff's  cause,  which  ought  to  come  down 
fairly  for  trial,  without  prejudice." 

I  am  not  able  myself  to  perceive  any  good  reason  why  the 
courts  might  not  well  have  held,  under  these  provisions  of  the 
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Code,  that  the  principles  previously  applicable  to  motions  to 
discharge  from  bail,  remained  in  force,  not  having  been  sub- 
stantially changed.  Under  the  old  practice  the  defendant  could 
make  the  motion  in  all  cases,  upon  the  affidavits  used  in  ob- 
taining the  order  of  arrest,  or  he  could  use  affidavits  of  his  own 
upon  all  questions  not  involving  the  merits  of  the  action — the 
very  questions  upon  which  the  jury  must  pass.  In  some  cases, 
as  we  have  seen,  he  was  permitted  to  use  affidavits  affecting,  to 
some  extent,  the  merits.  But  the  rule  that  he  could  not  deny 
and  put  in  issue  the  debt  sworn  to  by  the  plaintiff  was  stead- 
fastly adhered  to.  Now,  in  what  case  can  a  defendant  be  ar- 
rested for  indebtedness  arising  upon  a  contract,  unless  there  is 
some  other  fact  established? 

But  I  will  not  pursue  these  suggestions  further,  as  they  are 
of  no  great  practical  importance,  provided  the  proper  principles 
are  applied  to  the  evidence  produced  upon  the  motion.  But  I 
will  again  remark  that,  in  my  opinion,  there  is  nothing  in  these 
provisions  of  the  Code  inconsistent  with  the  application  of  the 
old  rules  and  practice  to  this  motion.  The  case  of  Copeland  agt. 
ChildS)  (18  Eng.  L.  fy  Eg.  R.  375,)  is,  in  principle,  in  point. 
It  was  decided  in  1853. 

By  a  recent  statute,  the  plaintiff,  upon  showing  that  he  has  a 
good  cause  of  action  to  the  amount  of  .£20  6s.  at  least,  and  that 
the  defendant  is  about  to  depart  the  country,  may  obtain  an 
order  of  arrest.  The  statute  gives  the  defendant  liberty  to 
apply  to  a  judge,  or  the  court,  to  be  discharged  out  of  custody. 
The  defendant  applied  to  set  aside  the  order  of  arrest,  &c.,  and 
proposed,  by  affidavit,  to  show  that  the  plaintiff  had  no  cause 
of  action  ;  that  h'e  made  no  promise  binding  in  law,  as  he  was 
not  of  age  at  the  time  of  the  promise.  COLERIDGE,  J.,  said, 
he  could  not  enter  into  the  merits  of  the  case.  It  would  be 
trying  a  plea  of  infancy  upon  the  merits.  After  hearing  argu- 
ment, and  adverting  to  the  old  practice  and  the  statute,  he  re- 
marks :  "  One  of  these  points  goes  to  the  foundation  of  the  ac- 
tion; that  is,  directly  to  the  merits.  The  other  is  a  matter 
collateral,  namely,  whether  the  defendant  is  about  to  quit  the 
country.  I  quite  agree  that  there  is  nothing  in  the  words  of 
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the  act  to  show  that  any  distinction  is  to  be  made  between  the 
two  questions  ;  but  the  judges  have  held  that,  as  before  the  act, 
people  were  never  allowed  to  deny  the  truth  of  the  affidavit  to 
hold  to  bail,  because  that  was  matter  which  went  to  the  merits, 
and  was  ultimately  to  be  tried  by  the  jury  :  so  now  for  the 
same  reason,  as  to  the  existence  of  a  debt,  or  cause  of  action, 
the  practice  is  to  stand  as  before,  and  the  affidavit,  therefore, 
is  conclusive,  subject,  however,  to  its  being  impeached  for  mat- 
ter apparent  on  the  face  of  it.  The  only  question  which  the 
judge  enters  into  is,  whether  the  party  is  about  to  leave  the 
kingdom.  As  that  point  cannot  be  discussed  elsewhere,  the 
parties  are  heard  upon  the  merits.  On  that  ground  the  defend- 
ant is  allowed  to  file  affidavits,  and  the  plaintiff  may  file  further 
affidavits.  The  courts  have  never  gone  beyond  that.  If  I  am 
now  to  receive  affidavits  as  to  the  cause  of  the  action,  there 
might  be  this  inconvenience,  I  might  discharge  the  defendant 
on  the  case  made  by  the  affidavits,  but  the  jury  might  take  an 
entirely  different  view  of  the  matter,  and  the  result  would  be 
that  the  plea  would  not  be  made  out,  and  yet  in  the  meantime 
the  defendant  might  have  left  the  country.  The  practice  was 
uniformly  here  the  other  way.  It  was  founded  upon  a  full  con- 
sideration of  what  the  law  was  before,  and  what  would  be  the 
most  convenient  and  equitable  rule  to  pursue  for  the  future." 

I  give  this  long  extract,  as  it  so  clearly  and  fully  expresses 
my  own  views  upon  the  subject ;  and  I  think  the  provisions  of 
our  Code,  touching  the  question  under  consideration,  could  well 
have  received  the  like  construction.  But  a  different  view,  to  a 
certain  extent,  in  several  cases,  has  been  taken.  (See  Falconer 
agt.  Ellis,  1  Code  R.  N.  S.  155 ;  Barber  agt.  Hubbard,  3  Code 
R.  169.)  ' 

Although  it  should  perhaps  be  regarded  as  settled,  that  the 
defendant  may  make  affidavits  upon  the  merits  of  the  action,  I 
do  not  understand  or  regard  it  as  settled,  that  the  court  is,  in 
all  cases,  to  consider  the  evidence,  and  decide  simply  as  it  shall 
preponderate  upon  the  question  of  fact.  One,  and  perhaps  more 
of  the  justices,  has  expressed  an  opinion  in  the  affirmative.  It 
is  important  that  the  practice  under  the  Code  should  be  settled, 
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and  that  it  should  be  uniform  throughout  the  state ;  hence  I 
have  been,  and  am  inclined  to  concur  in  the  well  considered 
decisions  and  opinions  of  my  brethren.  But,  occasionally,  it  so 
happens  that  decisions  are  made,  and  opinions  are  expressed,  in 
which  I  find  it  impossible  to  concur. 

Upon  the  present  question,  the  proposition,  that  in  all  cases, 
the  merits  of  the  action  may  be  contested  and  litigated,  upon  a 
motion  to  vacate  the  order  of  arrest,  and  that  the  court  must 
decide  the  disputed  question  of  fact,  in  the  same  manner  and 
upon  the  same  principle  as  though  the  cause  itself  was  upon 
trial  by  the  court  without  a  jury,  is,  to  me,  somewhat  alarming. 
It  is  a  great  innovation  upon  all  our  previous  practice  and 
notions,  and,  in  my  opinion,  in  practice  it  will  be  found  to  be 
extremely  dangerous  and  pernicious. 

Numerous  cases  may  be  put,  in  which  the  affidavits  of  the 
plaintiff  and  defendant,  touching  the  cause  of  action,  are  in 
direct  conflict,  and  perhaps,  at  the  time,  neither  party  can  pro- 
duce any  further  evidence.  Is  the  court  to  discharge  the  order 
of  arrest?  The  plaintiff,  in  his  affidavit,  states  that  defendant 
met  him,  and  took  from  him  his  horse,  and  rode  off.  The  de- 
fendant admits  this,  or  alleges  he  purchased  the  horse  and  paid 
for  him.  The  horse  cannot  be  found,  and  the  defendant  is 
leaving  the  state  for  parts  unknown.  Am  I  to  discharge  him 
from  arrest?  The  plaintiff,  in  his  affidavit,  states  that  the  de- 
fendant assaulted  and  beat  him.  The  defendant  positively  de- 
nies this.  No  other  persons  were  present.  The  defendant  is 
a  transient  person,  and  on  his  way  out  of  the  state.  Am  I  to 
discharge  him  ?  Again  :  numerous  persons  saw  the  affray,  and, 
as  usually  happens,  differ  in  their  relation  of  the  disputed  facts 
— which  struck  the  first  blow  :  if  the  plaintiff,  then  was  the  de- 
fence unreasonable  and  excessive,  so  as  to  make  the  defendant 
liable  in  the  action.  Am  I  to  hear  all  the  mass  of  conflicting 
evidence  upon  the  motion  to  vacate  the  order  of  arrest,  weigh 
and  consider  it  carefully,  and  decide  as  though  the  cause  was 
on  trial  by  me  without  a  jury?  Are  the  parties  to  be  put  to 
this  great  trouble  and  expense  in  this  stage  of  the  proceedings? 
— the  decision  of  the  court  not  resulting  in  a  decision  of  the 
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cause,  but  deciding  whether  the  defendant  should  be  held  to 
bail. 

The  case  now  under  consideration  presents  as  fair  a  case  as 
any  by  which  to  test  the  practical  application  of  the  principle 
I  am  combatting.  The  plaintiffs  allege  that  the  defendant  has 
been  guilty  of  embezzling  and  converting  their  money  in  Wis- 
consin. He  denies  it,  and  alleges  a  loss  of  the  money.  The 
truth  or  falsehood  of  these  allegations  is  to  be  established  on 
the  trial  by  a  great  variety  of  facts  and  circumstances.  Some 
thirty  affidavits  have  been  read  upon  this  motion — most  of  them 
taken  in  Wisconsin,  and  most  of  them  relating  to  the  question 
whether  the  money  was  stolen  from  the  defendant.  Am  I  to 
go  into  a  careful  analysis  and  consideration  of  these  affidavits, 
and  ascertain,  according  to  my  notion,  on  which  side  of  the 
question  the  evidence  preponderates,  and  pronounce  my  verdict, 
in  a  case  quite  doubtful,  and  very  difficult — a  case  peculiar,  ac- 
cording to  all  our  notions  of  evidence  and  of  trial,  for  a  jury: 
a  case  which  could  not  be  tried  by  the  "  court,  unless  the  par- 
ties waived  a  jury  trial — with  the  assent  of  the  court ;"  and 
the  court,  if  the  parties  should  assent,  would  probably  not  con* 
sent  to  try  it. 

When  facts  are  proved,  from  which  the  main  fact  in  issue 
may,  by  a  process  of  reasoning,  be  inferred,  the  question  is  al- 
ways one  for  the  determination  of  which  a  jury  trial  is  pecu- 
liarly adapted.  A  thousand  facts  and  circumstances  are  to  be 
weighed  and  considered,  must  the  court,  upon  this  motion, 
analyze,  arrange  and  consider  minutely,  all  these  facts  and  cir- 
cumstances and  come,  perhaps  doubtingly,  to  a  decision  upon  the 
precise  question  which,  when  the  cause  shall  be  tried,  is  to  de- 
cide the  whole  cause  ?  In  many  cases  the  discharge  from  arrest 
would  defeat  the  plaintiff  entirely,  so  far  as  the  collection  of 
his  demand  is  concerned,  though  he  may  proceed  in  his  action 
and  obtain  judgment. 

Again :  this  practice,  when  it  is  generally  understood,  will 
be  extremely  onerous  and  embarrassing  to  courts,  parties  and 
counsel.  A  large  portion  of  this  class  of  cases  will  be  subjected 
to  a  trial  before  the  court,  upon  a  motion  to  vacate  the  order  of 
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arrest.  In  those  cases,  when  it  may  be  of  the  last  importance 
to  the  plaintiff  that  the  defendant  should  be  held  to  bail,  he  may 
be  driven  to  collect,  in  the  form  of  affidavits,  the  entire  evidence 
which  he  could  produce  on  the  trial.  He  may  be  obliged,  as 
in  the  present  case,  to  visit  other  states,  and  produce,  upon  affi- 
davits, all  his  evidence.  Failing  to  do  so,  he  may  be  defeated 
upon  his  motion,  and  the  defendant  may  be  set  at  liberty  with- 
out bail,  and  then  depart  the  state,  abandoning  all  defence. 

It  is  said,  that  if  there  is  no  cause  of  action  the  defendant  ought 
not  to  be  held  under  arrest.  This  is  undoubtedly  true  ;  but  who 
shall  decide  whether  there  is  actually  a  good  cause  of  action 
against  him?  and  when  shall  this  decision  be  made?  The  law,  I 
had  supposed,  determined  this,  and  that  the  jury  should  decide, 
unless  the  case,  upon  investigation,  should  appear  so  clear  that 
the  court  would  take  it  upon  itself  to  decide,  by  directing  the 
verdict.  The  law  does  not,  and  never  has  claimed  that  it  is  a 
system  so  perfect  that,  in  its  administration,  no  injury  or  incon- 
venience could  result  to  any  one. 

It  has,  however,  its  remedies,  not  in  all  cases  adequate  to 
redress  all  grievances.  If  the  arrest  is  malicious,  the  defend- 
ant has  his  remedy  as  heretofore.  He  may  suffer  from  the 
arrest,  and  yet  have  no  redress.  This  was  always  so.  In 
changing  the  law  and  the  practice  as  it  has  heretofore  existed, 
it  should  always  be  considered  whether  we  may  not  introduce 
much  greater  injury  and  inconvenience,  than  has  arisen  from 
the  former  practice. 

In  my  opinion,  and  yielding  a  proper  respect  to  the  decisions 
which  have  been  made  under  the  Code,  the  court  should  not, 
in  the  class  of  cases  we  are  considering,  vacate  the  order  of 
arrest,  unless  the  facts  show  clearly  that  the  plaintiff  has  no 
cause  of  action.  If  the  affidavits  raise  a  fair  question  for  the 
jury,  upon  the  merits  of  the  action,  the  court  should  not  inter- 
fere." Such  has  been  the  law,  and  such  I  understand  it  still  to 
b.e  ;  and  there  has  been  no  serious  complaint,  or  cause  of  com- 
plaint of  the  law,  as  it  has  been  in  this  respect  heretofore  ad- 
ministered. 

If  the  defendant  succeeds  upon  the  trial,  he  and  his  bail  are 
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of  course  discharged.  If  the  plaintiff  succeeds,  his  remedy 
against  the  defendant  is  preserved.  Beyond  the  rule  here  sug- 
gested I  am  not  prepared  to  go.  As  already  intimated,  I  should 
have  been  content  with  such  a  construction  of  these  provisions 
of  the  Code  as  would  have  excluded  counter-affidavits  upon 
-  the  merits  of  the  action,  except  in  those  few  cases,  and  under 
the  restricted  circumstances  in  which  they  were  previously  ad- 
mitted, adopting  the  view  taken  by  COLERIDGE,  upon  the  Eng- 
lish statute,  in  Copeland  agt.  Child. 

When  the  question  upon  which  the  right  to  arrest  and  hold 
to  bail  is  distinct  from  the  facts  constituting  the  cause  of  action, 
and  collateral  to  the  cause  of  action,  the  court  must  decide  the 
question  simply  upon  the  preponderance  of  the  evidence.  Such 
question  can  never  be  submitted  to  the  jury. 

It  has  been  suggested  that  the  principles  of  the  Code  upon 
these  motions  are  similar  to  the  doctrine  of  a  court  of  equity 
upon  a  motion  to  dissolve  an  injunction  or  discharge  a  ne  exeat., 
&c.  I  have  already  written  quite  too  voluminously  in  this  case. 
My  apology  is,  that  the  question  is  one  of  great  practical  im- 
portance. I  will  however  remark,  that  I  do  not  see  the  simi- 
larity, or  that  the  cases  are  analogous.  Courts  of  equity  acted 
without  a  jury,  and  decided  disputed  questions  of  fact. 

Again  :  an  injunction  often  affected  most  seriously  the  rights 
of  a  defendant,  during  the  pendency  of  the  suit,  to  the  enjoy- 
ment of  property  in  his  possession,  and  apparently  his.  The 
suit  in  equity  generally  related  to  property,  and  the  injunction 
related  to  property. 

In  an  action  at  law  for  the  recovery  of  damages,  nothing  can 
be  taken  from  the  defendant  till  judgment  is  recovered  against 
him.  Neither  his  property  nor  any  of  his  rights  to  property  can 
be  affected  during  the  pendency  of  the  action.  In  the  action  at 
law,  it  appearing  in  the  manner  provided  by  the  law,  that  the 
defendant  has  wronged  the  plaintiff,  and  that  it  is  a  case  in 
which,  if  the  plaintiff  recovers  judgment,  he  is  entitled,  as  a 
part  of  his  remedy,  to  imprison  the  defendant,  the  defendant  is 
bound  to  furnish  sureties  for  his  personal  presence,  so  that  the 
plaintiff  may  have  the  remedy  provided  by  the  law  for  the  col- 
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lection  of  his  judgment.  In  the  meantime  he  is  not  affected  in 
his  property  or  its  enjoyment  in  the  least ;  and  upon  giving 
bail,  not  usually  in  practice,  attended  with  any  serious  difficulty, 
his  person  is  at  liberty.  I  will  not  pursue  the  subject. 

Having  come  to  the  conclusion  that  the  questions  of  fact,  so 
much  litigated  upon  this  motion,  are  questions  involving  the 
merits  of  the  action,  and  that  they  are  peculiarly  proper  for  the 
jury,  I  decline  to  express  any  further  opinion  upon  them,  and 
deny  the  motion. 

It  will  not  be  necessary  to  pass  upon  the  question  as  to  the 
residence  of  the  defendant,  or  his  intention  to  remain  from  the 
state.  If  the  decision  of  the  motion  depended  upon  these 
questions,  I  should  feel  called  upon  to  decide  them,  inasmuch 
as  they  are  questions  not  involved  in  the  cause  of  action. 

The  motion  to  vacate  the  order  of  arrest  is  denied,  with  ten 
dollars  costs. 


SUPERIOR  COURT. 
JOHN  MYERS  agt.  JOHN  A.  MACHADO. 

An  averment  in  a  complaint  upon  a  protested  hill  of  exchange,  that  the  plaintiff 
is  duly  authorized  to  bring  an  action  on  behalf  of  the  foreign  banking  company, 
(the  owners  of  the  bill,)  as  one  of  its  registered  officers,  is  a  conclusion  of  law 
merely.  He  should  set  forth  the  existence  and  terms  of  the  act  under  which 
the  bank  was  organized,  and  an  authority  given  to  him  as  one  of  its  registered 
officers  to  sue  on  its  behalf.  Without  this,  the  complaint  is  insufficient. 

If  it  should  appear  that  such  an  authority  was  given,  the  plaintiff  could  maintain 
the  action  in  his  own  name,  on  behalf  of  the  bank,  not  only  on  grounds  of 
international  comity,  but  as  a  trustee  of  au  express  trust,  within  a  reasonable 
interpretation  of  the  Code. 

Special  Term,  Feb.,  1857. 

H.  G.  DE  FOREST,  for  plaintiff. 
E.  BENEDICT,  for  defendant. 
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DUER,  Justice.  The  action  was  against  the  defendant  as 
drawer  of  a  protested  bill  of  exchange,  discounted  by  and  be- 
longing to  the  Royal  Bank  of  Liverpool. 

The  complaint  averred  that  the  plaintiff  was  one  of  the  pub- 
lic registered  officers  of  the  Royal  Bank  of  Liverpool,  which 
was  a  banking  company  duly  constituted  and  existing  under 
the  laws  of  the  kingdom  of  Great  Britain,  and,  as  such  officer, 
was  duly  authorized  and  empowered  to  commence  any  and  all 
proceedings,  at  law  and  in  equity,  on  behalf  of  said  bank  ;  and 
that  the  suit  was  brought  for  the  benefit  and  on  behalf  of  the 
said  bank. 

The  complaint,  in  other  respects,  was  in  the  usual  form,  and 
contained  all  proper  averments  to  charge  the  defendant  as 
drawer  of  the  bill  of  exchange  in  question. 

The  defendant  demurred,  and  specified  the  following  grounds 
of  demurrer : — 

First.  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Second.  That  the  action  was  not  prosecuted  in  the  name  of 
the  real  party  in  interest. 

Third.  That  the  Royal  Bank  of  Liverpool  is  not  made  a  party 
to  the  action. 

Fourth.  That  the  complaint  does  not  state  whether  the  Royal 
Bank  of  Liverpool  is  a  corporation. 

Fifth.  That  the  members  of  the  banking  company  are  not 
made  parties  to  the  action. 

Sixth.  That  the  plaintiff  is  not  authorized,  by  the  laws  of 
this  state,  to  bring  the  action. 

Held,  That  the  facts  averred  in  the  complaint  constituted  a 
valid  cause  of  action,  and  that  the  demurrer  on  the  first  ground 
stated  must  be  overruled. 

Held,  That  the  averment  that  the  plaintiff  was  duly  authorized 
to  bring  the  action  on  behalf  of  the  bank,  was  not  an  averment 
of  facts,  but  of  a  conclusion  of  law,  and  that  the  complaint  was 
defective  in  not  setting  forth  the  existence  and  terms  of  the  act 
of  parliament,  if  any,  under  which  the  bank  was  organized,  and 
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an  authority  given  to  the  plaintiff,  as  one  of  its  registered  offi- 
cers, to  sue  on  its  behalf. 

Held,  That  if  it  should  appear  that  such  an  authority  was 
given,  the  plaintiff  could  maintain  the  action  in  his  own  name 
on  behalf  of  the  bank,  not  only  on  grounds  of  international 
comity,  but  as  trustee  of  an  express  trust,  within  a  reasonable 
interpretation  of  the  Code. 

Held,  That  the  demurrer  could  not  be  sustained  upon  any 
other  of  the  specified  grounds. 

Judgment  for  defendant, — dismissing  complaint,  unless  plain- 
tiff, within  forty  days,  serve  an  amended  complaint,  setting 
forth  facts  showing  his  authority  to  bring  the  action. 

No  costs  to  either  party,  if  complaint  so  amended. 


SUPREME  COURT. 
WHEELER  agt.  DIXON  and  others. 

By  the  157th  section  of  the  Code,  as  amended  in  1854,  "the  verification  of  any 
pleading,  in  any  court  of  record  in  this  state,  may  be  omitted  in  all  cases 
where  the  party  called  upon  to  verify  would  be  privileged  from  testifying  as  a 
witness  to  the  truth  of  any  matter  denied  by  such  pleading." 

Where  it  can  be  seen  from  the  complaint  that  the  defendant  would  be  privileged 
from  testifying  as  a  witness  to  the  truth  of  its  allegations,  the  defendant  may 
serve  his  answer  without  a  verification,  and  unaccompanied  by  any  affidavit, 
stating  the  grounds  on  which  he  omits  to  verify  it.  (See  to  the  same  effect 
Clapper  agt.  Fitzpatrick,  3  How.  Pr.  R.  314,  under  the  Code  0/1848,  which 
contained  substantially  the  same  provision.) 

A  witness  is  not  bound  to  speak  when  the  answer  may  subject  him  to  a  prose- 
cution for  a  crime  or  misdemeanor,  or  to  any  penalty  or' forfeiture,  or  anything 
in  the  nature  of  a  penalty  or  forfeiture,  or  has  a  tendency  to  degrade  his  char- 
acter. 

Washington  Special  Term,  Jan.,  1856. 

MOTION  to  set  aside  answer  for  want  of  verification. 

The  cause  of  action  stated  in  the  complaint  was  assault  and 
battery,  and  the  answer  denied  all  the  allegations  in  the  com- 
plaint. The  complaint  was  verified. 
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J.  C.  HOPKINS,  for  plaintiff. 
M.  FAIRCHILD,  for  defendants. 

PAIGE,  Justice.  The  Code  of  1848,  §  133,  required  every 
pleading  to  be  verified ;  but  provided  that  "  the  verification 
might  be  omitted  when  the  party  would  be  privileged  from  tes- 
tifying as  a  witness  to  the  same  matter;  and  that  no  pleading 
verified  should  be  used  in  a  criminal  prosecution  against  the 
party  as  proof  of  a  fact  admitted  or  alleged  in  such  pleading." 
In  the  amendment  of  the  Code  of  1849,  (§  157,)  these  provisions 
were  omitted,  and  the  requirement  that  every  pleading  should 
be  verified,  was  modified  by  providing  that  when  any  pleading 
should  be  verified,  all  subsequent  pleadings,  except  demurrers, 
should  be  verified  also. 

In  the  Code  of  1851,  §  157  of  the  Code  of  1849,  was  amended 
by  declaring  that  "  the  verification  might  be  omitted  when  an 
admission  of  the  truth  of  the  allegation  might  subject  the  party 
to  prosecution  for  felony;  and  that  no  pleading  could  be  used 
in  a  criminal  prosecution  against  the  party  as  proof  of  a  fact 
admitted  or  alleged  in  such  pleading." 

By  an  act  passed  March  23, 1854,  (Laws  0/1854,  p.  153,)  the 
clause  in  §  133  of  the  Code  of  1848,  in  relation  to  the  omission 
of  the  verification,  was  substantially  re-enacted.  That  act  pro- 
vides that  "  the  verification  of  any  pleading  may  be  omitted 
where  the  party  called  upon  to  verify  would  be  privileged  from 
testifying  as  a  witness  to  the  truth  of  any  matter  denied  by  such 
pleading." 

Under  the  Code  of  1848,  Justice  HARRIS,  in  October  of  that 
year,  decided  in  an  action  for  an  assault  and  battery,  (3  How. 
Prac.  Rep.  314,)  that  the  verification  of  a  pleading  may  be 
omitted  where  the  court  can  see  that  the  matter  contained  in 
the  pleading  is  such  as  might  aid  in  forming  a  chain  of  testi- 
mony to  convict  the  party  of  a  criminal  offence,  if  properly  re- 
ceived in  evidence.  In  that  case  the  answers  were  put  in  with- 
out a  verification,  and  were  unaccompanied  by  any  affidavit 
that  the  admission  of  the  truth  of  the  allegations  of  the  com- 
plaint might  subject  the  party  to  a  criminal  prosecution.  This 
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decision  is  directly  applicable  to  the  present  case  :  as  this  case 
arises  under  the  act  of  1854,  which  is  a  substantial  re-enact- 
ment of  the  clause  above  referred  to  in  §  133  of  the  Code  of 
1848.  Here  the  court  can  see  from  an  inspection  of  the  com- 
plaint, without  the  aid  of  an  affidavit,  that  an  admission  of  the 
truth  of  the  matter  of  the  complaint  might  subject  the  defend- 
ants to  a  criminal  prosecution  for  a  misdemeanor.  It  is  a  case, 
therefore,  where  the  defendants  would  be  privileged  from  testi- 
fying to  the  truth  of  such  matter,  and  comes  within  the  provi- 
sion of  the  act  of  1854,  authorizing  the  omission  of  a  verifica- 
tion. (Van  Santvoord's  Pleadings,  527.) 

A  witness  is  not  bound  to  speak  when  the  answer  may  sub- 
ject him  to  a  prosecution  for  a  crime  or  misdemeanor,  or  to  any 
penalty  or  forfeiture,  or  anything  in  the  nature  of  a  penalty  or 
forfeiture,  or  has  a  tendency  to  degrade  his  character.  (1  Com. 
80  ;  3  Seld.  382 ;  5  Bar.  R.  303  ;  13  Johns.  82  ;  4  Wend.  229; 
1  Paige,  601 ;  Const,  of  1846,  Art.  1,  §  6 :  7  How.  Pr.  R.  57.) 

As  it  can  be  seen  from  the  complaint  that  the  defendants 
would  be  privileged  from  testifying  as  witnesses  to  the  truth  of 
its  allegations,  the  defendants  were  regular  in  putting  in  their 
answer  of  denial  without  a  verification,  and  unaccompanied  by 
an  affidavit. 

The  case  of  Springsteed  agt.  Robinson,  (8  How.  Pr.  R.  41,) 
arose  under  the  Code  of  1851 ;  and  in  that  case  it  did  not  suffi- 
ciently appear  by  the  complaint  alone  that  an  admission  of  the 
truth  of  the  complaint  might  subject  the  defendant  to  a  prose- 
cution for  a  felony.  The  affidavit  was,  therefore,  in  that  case, 
properly  required. 

The  motion  to  set  aside  the  answer  must  be  denied,  with 
costs — to  be  paid  to  defendants. 
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_ ,  / 

SUPREME  COURT. 
PHILIP  S.  CROOKE,  exec'r,  agt.  JOHN  O'HiGGiNS  and  another. 

All  persons  who  have  joined  in  a  contract,  should  be  made  party  defendants  in 
an  action  on  the  contract.  The  non-joinder  can  be  taken  advantage  of  by  an- 
swer, where  it  does  not  appear  on  the  face  of  the  complaint.- 

In  an  action,  however,  for  the  foreclosure  of  a  mortgage,  where  the  mortgagor 
had  previously  entered  into  a  written  agreement  with  a  person  to  convey  the 
premises,  held,  that,  although  such  person  was  a  proper  party,  the  omission  to 
make  him  a  party  would  not  prevent  the  rendition  of  a  valid  judgment. 

New-York  Special  Term,  Jlpril,  1857. 

P.  S.  CROOKE,  in  person,  plaintiff". 
LAROCQUE  &  BARLOW,  for  defendants. 

CLERKE,  Justice.  In  an  action  on  a  contract,  all  persons  who 
have  joined  in  it  should  be  made  party  defendants;  and  the 
non-joinder  can  be  taken  advantage  of  when  the  defect  does  not 
appear  on  the  face  of  the  complaint,  by  answer,  as  it  formerly 
could  have  been  by  plea  in  abatement.  But,  in  an  action  for  the 
foreclosure  of  a  mortgage,  although  many  besides  the  mortgagor 
or  his  co-contractors,  whether  principal  or  sureties,  are  necessary 
parties :  yet  I  do  not  agree  with  the  defendant's  counsel,  that 
no  valid  judgment  can  be  rendered  in  this  kind  of  action  with- 
out making  a  person  a  defendant,  with  whom  the  mortgagor 
has  entered  into  a  written  contract  to  convey  the  premises. 
But,  although  not  indispensable,  I  think  it  is  proper;  and,  as 
it  is  possible  some  embarrassment  may  happen  to  the  defend- 
ant Shaw,  if  Gori  should  not  be  joined  with  him  ;  and,  as  the 
Code  gives  the  court  great  latitude  in  this  respect,  I  will  direct 
that  the  latter  be  made  a  defendant  before  a  final  determination 
of  the  case. 

Order  accordingly — costs  to  abide  event. 
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SUPREME  COURT. 
JOHN  PECK  agt.  SELAH  HILER. 

Where  there  was  a  grant  of  the  use  of  a  railroad  in  the  form  of  a  covenant,  in  a 
lease  of  premises  (occupied  as  iron  works)  separate  from,  and  after  the  formal 
demise  of  the  premises, 

Held,  that  construing  the  lease  in  its  entirety,  (which  is  the  proper  way  to 
construe  any  instrument  in  writing,)  it  demised  the  premises  described,  and 
the  use  of  the  railroad — no  part  rested  simply  in  covenant.  The  halendum 
included  the  premises  previously  described  with  the  appurtenances,  and 
what  was  said  afterwards,  as  to  the  right  to  use  the  railroad,  might  be  con- 
sidered as  a  specification  of  one  of  such  appurtenances.  The  use  of  the  rail- 
road being  actually  leased,  rent  was  to  be  paid  for  it  as  an  appurtenance. 

It  is  no  longer  necessary  that  there  should  be  a  manual  or  physical  expulsion  or 
exclusion  from  the  demised  premises,  or  any  part  of  them,  to  constitute  an 
eviction.  Any  intentional  and  injurious  interference,  by  the  landlord,  which 
deprives  the  tenant  of  the  means,  or  the  power  of  beneficial  enjoyment  of  any 
part  of  the  demised  premises,  is  an  eviction,  under  the  authority  of  the  cases 
in  this  state — per  EMOTT,  Justice. 

In  this  case  the  landlord  took  up  and  removed  the  rails  from  the  railroad,  the 
use  of  which  he  had  leased  to  the  tenant,  which  was  held  to  be  an  eviction  of 
a  portion  of  the  demised  premises,  and  suspended  the  rent  of  the  whole. 

General  Term,  October,  1856. 

THIS  action  was  brought  for  the  recovery  of  the  possession 
of  certain  premises  in  Rockland  county,  which  were  demised 
to  the  defendant  by  the  plaintiff.  The  complaint  avers  that 
rent  for  more  than  half  a  year  was  due  and  unpaid ;  that  pay- 
ment was  demanded  and  refused  ;  and  that  plaintiff  gave  notice 
of  his  intention  to  re-enter  within  fifteen  days,  on  account  of 
the  non-payment  of  such  rent.  The  answer  avers  that  the  use 
of  a  certain  railroad  was  demised  as  part  of  the  demised  prem- 
ises;  and  that  after  the  defendant  had  taken  possession  of  the 
premises,  the  plaintiff  evicted  him  from  the  use  of  the  railroad, 
and  still  holds  him  evicted.  The  railroad  was  granted  in  the 
form  of  a  covenant  (of  which  there  were  a  number)  in  the  lease, 
and  separately  and  subsequently  to  the  formal  demise  of  the 
premises,  in  these  words:  "The  said  party  of  the  second  part 
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is  also  to  have  the  use  of  the  railroad,  in  common  with  others, 
and  to  put  the  same  in  order  above  the  chemical  works,  if  he 
wishes  to  use  it." 

The  cause  was  tried  before  Justice  BROWN,  without  a  jury, 
in  November,  1854,  who  rendered  judgment  in  favor  of  the 
plaintiff,  and  delivered  the  following  opinion : — 

IF  we  assume  the  use  of  the  railroad  is  a  part  of  the  demised 
premises,  the  question  still  remains, — Did  the  act  of  the  plain- 
tiff, in  tearing  up  and  removing  the  rails,  amount  to  an  evic- 
tion? 

The  result  of  all  the  authorities  to  which  I  have  had  access 
lead  to  this  conclusion,  that  to  constitute  an  eviction  there  must 
be  an  actual  conversion  and  removal  of  the  tenant  from  the  de- 
mised premises,  or  some  part  thereof.  It  need  not  be  by  an  ex- 
ertion of  physical  force  ;  but  the  tenant  must,  by  some  means  or 
other,  procured  or  brought  about  by  the  landlord,  be  ousted, 
and  removed  from  the  possession. 

I  have  also  looked  into  the  entries,  and  old  forms  of  plead- 
ings— usually  a  very  safe  guide — and  I  find  that  in  pleading  an 
eviction  the  necessary  allegation  is,  that  the  said,  "  with  force 
and  arms,  &c.,  entered  into  and  upon  the  said  demised  premises, 
and  then  and  there  ejected,  expelled,  put  out,  and  removed  the 

said from  the  possession  thereof,  aud  kept  and  continued 

him,  the  said  ejected  and  expelled,  &c."  Sergeant  Williams, 
(than  whom  there  is  no  better  authority  upon  the  substantial 
requisites  of  a  good  pleading,)  in  note  2,  ~Lst  Saund.  204,  says, 
the  plea  would  not  have  been  good  without  stating  expulsion 
and  keeping  out  of  possession  in  connection  with  an  entry. 
The  tearing  up  and  removal  of  the  rails  from  the  track  of  the 
railroad  lacks  two  of  the  essential  requisites  of  an  eviction,  to 
wit,  the  removal  of  the  tenant  from  the  possession,  and  the 
keeping  him  out  of  the  possession  after  he  was  removed.  It 
was  a  tortious  act  for  which  the  defendant  had  his  remedy  by 
action  to  recover  the  damages,  but  it  was  not  an  eviction  of  the 
defendant  from  the  demised  premises. 

This  being  the  only  question  for  my  determination,  judgment 
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must  be  entered  for  the  plaintiff,  that  he  recover  the  possession 
of  the  premises  mentioned  in  the  complaint. 

From  this  judgment  the  defendant  appealed  to  the  general 
term.  The  cause  was  argued  in  April,  and  was  decided  at  the 
October  term,  when  the  judgment  of  the  special  term  was  re- 
versed— (BROWN,  P.  J.,  STRONG  and  EMOTT,  «/«/.) — and  the  fol- 
lowing opinion  was  delivered  by  Justice  EMOTT  : — 

By  the  court — EMOTT,  Justice.  This  action  is  for  the  pos- 
session of  certain  demised  premises,  alleged  by  the  plaintiff  to 
have  been  forfeited  by  the  non-payment  of  rent.  The  defence 
is,  that  the  rent  was  suspended  by  the  eviction  of  the  tenant 
from  a  portion  of  the  premises ;  and  if  this  partial  eviction  be 
established,  there  is  no  doubt  that  the  entire  liability  of  the  ten- 
ant for  rent  ceases,  until  the  interference  of  the  landlord  with  the 
use  of  the  property  is  terminated.  The  alleged  eviction  in  this 
Case  consisted  in  the  tearing  up  and  removal  of  the  rails  upon 
a  railroad  running  to  the  Hudson  river  from  the  demised  prem- 
ises, which  was  a  rolling  mill  and  iron  works  in  Rockland 
county. 

The  fact  of  the  removal  of  the  rails  by  the  plaintiff  is  admit- 
ted; but  two  questions  are  raised — first,  whether  the  use  of  the 
railroad  was  part  of  the  demise  ;  and,  second,  if  it  was,  whether 
the.  tearing  up  of  the  rails  constituted  an  eviction. 

The  use  of  this  railroad  is  granted  in  the  form  of  a  covenant 
in  the  lease,  and  separately  from  the  formal  demise,  it  is  true. 
But  this  does  not  exclude  the  enjoyment  of  this  structure  from 
forming  a  part  of  the  demise.  The  instrument  must  be  con- 
strued according  to  its  true  meaning,  and  not  by  strict  technical 
rules  ;  and  it  is  sufficiently  obvious  that  this  interest  in  the  rail- 
road in  question,  or  its  use,  was  intended  to  be  let  and  secured 
to  the  lessee  during  the  term.  It  is  granted  in  express,  though 
perhaps  not  formal  terms,  to  the  tenant  as  part  of  his  lease ; 
and  though  perhaps  if  it  be  conceded  as  an  incorporeal  heredit- 
ament, a  rent  could  not  in  strictness  be  said  to  issue  out  of  it 
alone  ;  yet,  when  such  an  interest  is  devised  with  lands,  and  a 
rent  reserved,  it  is  held  to  issue  out  of  both  in  point  of  render, 
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although  out  of  the  corporeal  hereditament  alone  in  point  of 
remedy:  so  that  where  a  rent  is  nominally  reserved  out  of  two 
things,  the  one  corporeal  and  the  other  incorporeal,  and  not  ap- 
portioned, and  the  demise  of  the  incorporeal  hereditament  is  in- 
sufficient, or  invalid  in  form  or  substance,  no  rent  at  all  is  re- 
coverable. (See  2  Saund.  303 ;  2  B.  &  A.  336  ;  2  A.  #  E.  696; 
7  Exch.  685.) 

In  the  case  of  Watts  agt.  Coffin,  (11  /.  R.  495,)  the  court 
held  that  the  covenant  of  the  lessor,  that  the  lessee  should  have 
common  of  estovers,  and  common  of  pasture  in  part  of  the 
Rensselaer  manor,  to  which  the  demised  premises  belonged, 
did  not  make  these  privileges  part  of  the  grant,  or  of  the  de- 
mised premises,  out  of  which  rent  was  reserved,  but  that  they 
lay  in  covenant.  But  this  was  founded  upon  two  sufficient 
reasons  peculiar  to  that  case,  and  which  do  not  exist  here. 

By  the  terms  of  the  lease  in  Watts  agt.  Coffin,  the  rent  was 
reserved  expressly  out  of  the  lands  granted,  and  was  the  yearly 
tenth  of  their  produce,  showing  that  these  rights  of  common 
formed  no  portion  of  the  premises  out  of  which  the  rent  was 
reserved  to  issue.  And  the  court  also  advert  to  the  fact,  that 
the  common  mentioned  in  the  covenant  is  appurtenant  only, 
and  capable  of  being  created  by  grant  as  a  separate  interest  or 
right,  and  not  appendant  to  the  estate  created  by  the  deed, 
which  was  a  fte.  Upon  these  arguments,  applied  to  the  con- 
struction of  the  conveyance,  the  court  held  that  these  rights  of 
common  formed  no  part  of  the  grant. 

In  Etheridge  agt.  Osborn,  (12  Wend.  529,)  the  lease  contained 
a  covenant,  that  the  landlord  would  dig  and  complete  a  race- 
way across  the  demised  lands,  to  contain  a  given  quantity  of 
water,  which  the  tenant  was  to  be  allowed  to  use.  The  de- 
fence was,  that  the  raceway  had  never  been  built,  and  thus  the 
tenant  had  lost  its  benefits.  The  court  held,  that  as  the  tenant 
went  into  possession  without,  and  before  the  construction  of 
this  raceway,  the  landlord  could  not  be  said  to  have  evicted  the 
tenant  from  what  had  never  existed,  and  the  tenant  must  sue 
for  damages  on  his  covenant.  But  it  was  admitted,  that  if  the 
landlord,  after  the  raceway  had  been  dug  and  water  let  in,  had 
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diverted  the  water,  it  would  have  amounted  to  an  eviction. 
The  use  of  the  race,  and  the  water  flowing  in  it,  when  made, 
was  an  essential  part  of  the  premises,  and  necessary  to  their 
full  enjoyment. 

In  Tomlinson  agt.  Day,  (2  Brod.  8f  Bing.  680,)  the  landlord 
stipulated  that  the  tenant  of  a  certain  farm  leased  at  a  rent  of 
,£450,  should  enjoy  a  right  of  sporting  over  a  manor,  and  it  ap- 
pearing that  the  landlord  had  no  right  to  grant  the  privilege  of 
sporting,  it  was  held,  that  the  right  to  shoot  game  formed  part 
of  the  demise,  and  entered  into  the  consideration  for  which  the 
tenant  became  bound  to  pay  rent,  and  that  the  fact  that  no  such 
right  passed,  and  the  tenant  was  warned  off,  constituted  an 
eviction. 

In  this  case  the  use  of  the  railroad  in  question  unquestionably 
formed  part  of  the  inducement  and  consideration  for  which  the 
defendant  agreed  to  pay  the  stipulated  rent,  and  were  necessary 
to  the  full  enjoyment  of  the  premises  as  leased.  How  far  the 
tenant  considered  this  use  of  the  railway  in  the  bargain,  or  how 
important  it  was  to  the  full  and  profitable  use  of  the  property 
in  the  business  for  which  it  was  intended,  is  not  material.  It 
is  enough  that  the  court  can  see  that  it  formed  part  of  the  prem- 
ises and  privileges  which  the  tenant  was  to  occupy  and  enjoy, 
that  it  was  part  of  the  estate  granted,  and  intimately  connected 
with  the  use  of  the  land  and  buildings. 

The  next  question  is,  whether  the  facts  shown  and  admitted 
constitute,  in  law,  a  partial  eviction,  assuming  this  railway  to 
have  been  part  of  the  demise.  Here  I  am  constrained  to  differ 
with  the  learned  judge  who  tried  the  cause;  while  upon  the 
principles  upon  which  he  places  his  decision,  derived  from  the 
old  precedents  of  pleading,  it  may  be  difficult  to  escape  the 
force  of  his  reasoning,  yet  these  rules,  and  this  construction  of 
the  pleas,  have  been  expressly  overruled  and  set  aside  by  the 
more  recent  cases,  and  especially  in  the  case  of  Dyett  agt.  Pen- 
dkton,  in  the  court  of  errors,  (8  Cow.  727.)  It  is  no  longer 
necessary  that  there  should  be  a  manual,  or  physical  expulsion 
or  exclusion  from  the  premises,  or  any  part  of  them,  to  consti- 
tute an  eviction.  Any  intentional  and  injurious  interference 
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by  the  landlord,  which  deprives  the  tenant  of  the  means  or  the 
power  of  beneficial  enjoyment  of  any  part  of  the  demised  prem- 
ises, is  an  eviction,  under  the  authority  of  the  cases  in  this 
state. 

The  opinion  of  Chief  Justice  NELSON,  in  Ogilvie  agt.  Hull, 
(5  Hill,  52,)  which  was  cited  to  limit  the  application  of  the  case 
of  Dyett  agt.  Pendleton,  expressly  recognizes  the  principle. 
And  in  Cohen  agt.  Dupont,  (1  Sand.  S.  C.  R.  260,)  the  superior 
court  of  New-York  laid  down  and  applied  the  same  rule.  The 
considerations  derived  from  the  forms  and  rules  of  pleading,  by 
the  learned  judge  who  delivered  the  opinion  in  this  case,  were 
adverted  to  in  the  court  of  errors  in  the  case  of  Dyett  agt.  Pen- 
dleton,  and  were  not  admitted  to  be  sufficient  to  control  the  de- 
cision of  the  question.  These  cases,  and  the  reasoning  they 
contain,  are,  I  think,  decisive  to  show  that  the  removal  of  the 
~ails  was  an  eviction  of  a  portion  of  the  premises  demised  in 
his  case.  It  is  well  settled  that  an  eviction,  as  to  part  of  the 
lemise,  suspends  the  rent  of  the  whole.  (See  Lawrence  agt. 
French,  25  Wend.  443.)  And  therefore  the  defendant  here  was 
not  at  the  time  of  the  bringing  this  action  under  the  obligation 
to  pay  the  rent  fixed  by  this  lease,  and  it  did  not  become  for- 
feited by  his  failure. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered — 
with  costs  to  abide  the  event. 

On  the  14th  of  November,  1856,  an  order  was  made  at  gen- 
eral term,  directing  a  re-argument  to  be  had,  and  on  such  re- 
argument  the  following  opinion  of  the  court  was  delivered: — 

FERRIS  &  FROST,  for  plaintiff". 
STEVENS  &  HOXIE, /or  defendant. 

By  the  court — S.  B.  STRONG,  Justice.  I  assented  to  a  re- 
argument  of  this  case,  as  my  associates  had  differed  from  each 
other,  and  from  a  supposition  that  I  might  have  misinterpreted 
the  authorities  cited  by  Judge  EMOTT  in  his  opinion,  to  which 
I  had  yielded  my  first  impressions.  On  a  re-examination,  I 
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have  adhered  to  the  opinion  of  a  majority  of  the  court,  that  the 
learned  judge,  before  whom  the  action  had  been  tried,  had  erred 
in  rendering  judgment  for  the  plaintiff. 

Taking  the  lease  in  its  entirety,  and  that  is  the  proper  way 
to  construe  any  instrument  in  writing,  it  demised  the  rolling 
mill,  furnace  and  machinery,  and  the  land  under  and  immedi- 
ately adjoining  the  mill,  with  the  dwelling-house  formerly  oc- 
cupied by  the  Rev.  Dr.  Willard,  the  use  of  certain  wire  blocks 
or  spindles,  pulleys,  wheels  and  shafts,  and  the  use  of  the  rail- 
road in  common  with  others,  including  the  lessor,  the  right  to 
use  and  enjoy  all  such  property  passed  to  the  defendant  by  the 
lease,  and  no  part  of  it  rested  simply  in  covenant.  The  haben- 
dum  included  the  premises  previously  described  with  the  appur- 
tenances, and  what  was  said  afterwards  as  to  the  right  to  use 
the  railroad  may  be  considered  as  a  specification  of  one  of  such 
appurtenances.  If  it  had  not  acquired  that  character  before,  it 
might  well  have  been  created  by  the  lease.  (Co.  Litt.  121,  &/• 
1  Vent.  40  ;  Com.  Dig.  title  Appendant  and  Appurtenant,  A.) 

It  is  true,  the  habendum  clause  could  not  enlarge  the  prem- 
ises. (Com.  Digest,  title  Facts.)  But  it  may  well  refer  to  what 
is  granted  in  any  part  of  the  conveyance.  To  say  that  it  must 
refer  exclusively  to  what  preceded  it,  would,  in  cases  like  the 
present,  be  sacrificing  substance  to  form.  The  stipulation  for 
the  payment  of  rent  by  the  use  of  the  word,  therefore,  shows 
that  it  was  to  be  for  all  that  had  been  described  or  referred  to 
immediately  before,  both  the  premises  and  their  appurtenances. 
It  follows,  then,  that  the  use  of  the  railroad  was  actually  leased, 
and  that  rent  was  to  be  paid  for  it  as  an  appurtenance.  If  so, 
what  was  said  by  Chief  Justice  SAVAGE,  in  Etheridge  agt.  Os- 
born,  (12  Wend.  529,)  is  directly  applicable.  There  the  lessor 
had  covenanted  to  construct  a  raceway,  which  the  lessee  was 
to  have  the  privilege  of  using;  but  it  was  never  made.  It  was 
decided  that  the  use  of  the  raceway  had  not  been  demised,  for 
it  had  no  existence  when  the  lease  was  executed,  nor,  in  fact, 
at  any  time.  But  it  was  remarked  by  the  chief  justice,  that 
had  the  landlord,  after  the  raceway  was  dug,  and  the  water  let 
in  and  enjoyed  by  the  tenant,  subsequently  diverted  the  water 
VOL.  XIV.  11 
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from  the  raceway,  or  a  part  of  it,  that,  I  think,  would  have 
amounted  to  an  eviction  within  the  cases  of  Lewis  agt.  Payn, 
(4  Wend.  423,)  and  Dyett  agt.  Pendleton,  (8  Cow.  727,)  which 
last  case,  in  the  court  of  errors,  carried  the  doctrine  of  eviction 
to  the  utmost  verge. 

I  have  no  difficulty  in  concurring  in  the  opinion,  that  an  in- 
terruption to  the  enjoyment  of  a  privilege  conferred  by  a  lease, 
by  physical  means  adopted  by  the  landlord,  constitutes  an  evic- 
tion. If  so,  such  eviction  clearly  suspended  the  rent  for  the 
whole,  and  more  especially  any  remedy  by  the  landlord  by 
reason  of  its  non-payment. 

It  is  no  answer  to  this  to  say  that  the  tenant  has  recovered, 
from  the  landlord,  damages  for  the  breach  of  the  covenant  for  the 
use  of  the  railway.  If  it  would  in  any  case,  wherein  the  land- 
lord would  be  liable  for  a  penalty  once  incurred,  it  could  not 
have  that  effect  in  the  case  of  a  continuing  covenant.  Here 
the  tenant  was  to  have  the  use  of  the  railroad  during  the  entire 
term.  The  landlord  can  only  relieve  himself,  as  to  the  future, 
by  returning  the  rails  which  he  has  wrongfully  removed. 

The  judgment  at  special  term  must  be  reversed,  and  there 
must  be  a  new  trial — costs  to  abide  the  event. 

EMOTT,  Justice.  After  attentively  considering  all  which  was 
cited  and  urged  upon  the  re-argument  of  this  cause,  in  favor  of 
sustaining  this  judgment,  I  adhere  to  the  opinion  expressed  by 
me  on  the  first  hearing,  with  some  slight  modifications  and  ad- 
ditions, which  I  have  made  to  meet  suggestions  which  were 
made  on  the  re-argument.  The  opinion  thus  delivered  states 
the  reason  for  which,  I  think,  there  must  be  a  new  trial ;  and 
Mr.  Justice  BIRDSEYE  concurs  in  the  reasoning  and  conclusions 
of  that  opinion. 

We  are  unanimous  that  the  judgment  should  be  reversed,  and 
a  new  trial  ordered. 

NOTE. — This  case  illustrates,  if  it  does  not  confirm,  the  doctrine  of  construc- 
tive eviction  as  to  the  whole  premises,  (without  abandonment,)  in  suspension  of 
the  rent. 

It  appears  that  the  portion  of  the  premises  upon   which  the  alleged  eviction 


NEW-YORK  PRACTICE  REPORTS. 
Catharine  E.  Corey,  &c.  agt.  Mann. 

took  place,  was  a  very  small  and  comparatively  unimportant  part  of  the  whole; 
and  besides,  it  was  a  pretty  nice  question  whether  such  portion  passed  by  the 
lease,  as  part  of  the  demised  premises,  or  rested  entirely  in  covenant.  And 
Judge  BROWN  rested  his  opinion  upon  the  distinct  ground,  that  "the  tearing  up 
and  removal  of  the  railroad  lacked  two  essential  requisites  of  an  eviction,  to  wit, 
the  removal  of  the  tenant  from  the  possession,  and  the  keeping  him  out  of  the 
possession  after  he  was  removed." 

On  the  reversal  of  this  decision  at  the  general  term,  Judge  EMOTT  says,  "  The 
doctrine,  that  any  intentional  and  injurious  interference  by  the  landlord,  which 
deprives  the  tenant  of  the  means,  or  the  power  of  beneficial  enjoyment  of  any 
part  of  the  demised  premises,  is  an  eviction,  appears  to  be  considered  as  settled 
by  authority  in  this  state."  . 

The  facts  in  this  case  appear  to  be  that  the  defendant  was  not  actually  dispos- 
sessed of  any  portion  of  the  premises;  he  must,  therefore,  have  been  evicted  con 
structively. — [REPORTER.] 


SUPERIOR  COURT. 

CATHARINE  E.  COREY,  by  her  guardian,  &c.,  agt.  FRANCIS 

MANN. 

A  complaint  for  damages,  in  consequence  of  injuries  received  by  the  plaintiff  in 
falling  down  by  the  giving  way  of  a  back  stoop  and  stairs,  on  a  certain  build- 
ing owned  by  the  defendant,  which  alleged  that  said  stoop  and  stairs  were  in 
a  bad  condition  and  repair;  that  the  defendant,  as  owner,  was  bound  to  keep 
the  premises,  and  especially  the  said  stoop  and  stairs,  in  good  condition  and 
repair,  and  had  neglected  and  refused  to  do  so;  and  that  in  consequence  of 
such  neglect  and  refusal  the  plaintiff  had  sustained  the  injuries  (specifying 
them)  complained  of,  and  demanded  judgment  for  $5,000. 

Held,  bad  on  demurrer,  because  it  appeared  from  the  complaint  that  the  prem- 
ises were  occupied,  not  by  the  defendant,  but  by  third  persons,  and  conse- 
quently it  was  upon  the  tenants,  and  not  upon  the  defendant  as  owner  and 
landlord,  that  the  duty  of  keeping  them  in  repair  presumptively  rested.  Be- 
sides, the  averment  that  the  defendant  was  bound  to  repair,  without  stating 
any  facts  from  which  the  obligation  resulted,  was  plainly  insufficient,  it  being 
a  conclusion  of  law. 

New- York  Special  Term,  Feb.,  1857. 

DEMURRER  to  the  complaint. 

The  complaint  stated  that  the  plaintiff,  on  or  about  the  9th 
of  June,  received  great  injuries  on  her  head  and  back,  by  the 
giving  way  and  falling  down  of  a  back  stoop  and  stairs,  on  a 
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certain  building  owned  by  the  defendant ;  that  the  said  stoop 
and  stairs  were  in  a  bad  condition  of  repair,  and  had  been  pro- 
vided by  the  defendant  for  the  access  of  the  residents  of  the 
premises  to  a  back  yard,  and  that  the  plaintiff,  as  one  of  those 
residents,  was  entitled  to  their  use. 

The  complaint  then  averred  that  the  defendant,  as  owner, 
was  bound  to  keep  the  premises,  and  especially  the  said  stoop 
and  stairs,  in  good  condition  and  repair,  and  had  neglected  and 
refused  to  do  so  ;  and  that,  in  consequence  of  such  neglect  and 
refusal,  the  plaintiff  had  sustained  the  injuries  (specifying 
them)  complained  of.  Judgment  was  demanded  for  $5,000  as 
damages. 

The  demurrer  was  on  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

G.  TERWILLIGER,  for  plaintiff. 
T.  WESTERVELT,  for  defendant. 

DUER,  Justice.  I  am  obliged,  with  some  reluctance,  to  hold 
that  the  demurrer  is  well  taken.  The  averment  that  the  de- 
fendant was  bound  to  repair  is  plainly  insufficient.  It  is  the 
averment  of  a  conclusion  of  law,  and  no  facts  are  stated  from 
which  the  court  can  say  that  the  obligation  to  repair  resulted. 

The  complaint,  as  I  construe  it,  admits  that  the  premises 
were  occupied,  not  by  the  defendant,  but  by  third  persons,  and 
consequently  it  was  upon  them  as  tenants,  and  not  upon  the 
defendant  as  owner  and  landlord,  that  the  duty  of  keeping  them 
in  good  condition  and  repair  presumptively  rested ;  and  it  is 
not  alleged  that  there  was  any  special  agreement  by  which  the 
relative  duties  of  the  parties  were  altered.  Upon  this  point 
the  decision  at  general  term  of  this  court,  in  Howard  agt.  Doo- 
little,  (3  Duer  Rep.  464,)  is  a  conclusive  authority. 

The  averment  of  the  defendant's  neglect  and  refusal,  as  the 
duty  is  not  shown  to  hate  been  imposed  upon  him,  is  im- 
material. 

Judgment  for  defendant,  unless  plaintiff,  within  twenty  days, 
serve  an  amended  complaint,  and  pay  costs  of  demurrer. 
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SUPREME  COURT. 

ISAAC  C.  KENDALL  agt.  THOMAS  H.  TREADWELL  and  wife, 
and  others. 

In  an  action  for  a  strict  foreclosure  of  mortgaged  premises,  where  a  foreclosure 
and  sale  had  been  made  and  perfected  by  the  county  court,  some  three  years 
previous,  on  motion  for  judgment  therein,  (no  one  appearing  to  oppose,)  the 
following  decree. was  settled:  and  such  directions  and  suggestions  given  as 
appeared  proper  in  reference  to  decrees  in  similar  cases,  which  will,  in  all 
probability,  arise  from  the  same  cause,  should  the  decision  in  the  case  of  Hall 
agt.  Nelson,  (ante  page  32,)  finally  be  sustained. 

Brooklyn  Special  Term,  June  15,  1857. 

MOTION  for  a  judgment  of  strict  foreclosure,  in  a  case  sub- 
mitted without  argument. 

The  complaint  sets  forth  a  bond  and  mortgage  given  to  the 
plaintiff,  by  Treadwell  and  wife,  dated  December  8,  1853,  and 
duly  recorded  in  the  register's  office  of  Kings  county,  covering 
premises  on  First  Place,  in  the  city  of  Brooklyn  :  and  it  alleges 
that,  after  a  breach  in  the  condition  of  payment,  proceedings 
were  taken  in  the  county  court  of  Kings  county  to  foreclose  the 
mortgage,  by  Kendall  as  plaintiff  against  Treadwell  and  wife  as 
defendants,  together  with  such  other  persons  as  then  had  liens 
on  the  premises  subsequent  to  the  mortgage  of  the  plaintiff.  That 
such  proceedings  appear  to  have  been  commenced  in  due  form 
of  law,  and  to  have  been  regularly  conducted  ;  and  that  on  the 
21st  day  of  July,  1854,  a  judgment  for  the  foreclosure  of  the 
mortgage  and  the  sale  of  the  mortgaged  premises,  in  the  usual 
form,  was  rendered  by  the  county  court.  That  under  such 
judgment  the  premises  were  sold  at  auction,  and  purchased  by 
the  plaintiff.  That  the  plaintiff  completed  his  purchase,  and 
received  the  sheriff's  deed  upon  the  sale,  which  was  recorded 
with  the  register  of  Kings  county  in  September,  1854.  That 
the  plaintiff  is  still  the  holder  and  owner  of  the  bond  and  mort- 
gage. That  since  the  sale  to  him,  plaintiff  has  entered  into 
and  taken  possession  of  the  premises  covered  by  the  mortgage. 
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That,  at  the  time  of  the  suit  in  the  county  court,  and  the  plain- 
tiff's purchase,  the  defendant,  Thomas  H.  Treadwell,  owned 
and  held  the  equity  of  redemption  to  said  premises,  subject  to 
the  plaintiff's  mortgage  and  certain  other  prior  incumbrances, 
and  that  Treadwell  and  all  the  other  defendants  in  this  action 
acquiesced  in  the  purchase  and  possession  of  the  premises  by 
the  plaintiff,  and  abandoned  the  premises  to  the  plaintiff,  as  the 
absolute  owner  thereof,  under  his  mortgage  and  his  purchase 
under  the  decree  in  the  county  court. 

The  complaint  further  states  that,  at  the  time  the  plaintiff 
thus  went  into  possession,  there  was  a  dwelling-house,  with  its 
appurtenances,  upon  the  premises,  partly  erected  by  defendant 
Treadwell,  but  in  an  incomplete  and  unfinished  state.  That  a 
large  expenditure  of  money  was  then  necessary  to  protect  the 
property,  by  finishing  the  house  so  that  it  could  be  occupied. 
That  plaintiff  and  others  under  him,  and  whom  he  is  bound  to 
protect,  have  expended  in  the  necessary  finishing  of  the  house 
and  improvements  on  the  premises,  since  the  same  were  so 
abandoned  to  the  plaintiff,  about  the  sum  of  $3,000. 

That  doubts  having  arisen  as  to  the  jurisdiction  of  the  county 
court  in  actions  for  the  foreclosure  of  mortgages,  the  plaintiff 
has  been  advised  to  commence,  and  has  commenced  this  action, 
for  the  purpose  of  quieting  and  confirming  his  title  to  the  prem- 
ises, by  obtaining  a  strict  foreclosure  of  any  right  or  equity  of 
redemption  which  may  exist  in  or  to  the  premises.  That  the 
other  defendants,  thirty- eight  in  number,  besides  the  mort- 
gagors, have  or  claim  some  interest  in  the  premises,  which,  if 
any,  has  accrued  subsequent  to,  and  is  subject  to  the  lien  of  the 
plaintiff's  mortgage. 

After  averring  that  no  other  proceedings  have  been  had  upon 
the  bond  and  mortgage,  except  as  above  stated,  the  complaint 
prays  judgment,  that  the  defendants,  and  all  persons  claiming 
under  them,  may  be  forever  barred  and  foreclosed  of  all  right, 
claim  and  equity  of  redemption  in  or  to  the  premises,  and  for 
other  or  further  relief,  &c. 

All  the  defendants  have  failed  to  answer,  and  none  of  them 
appeared  on  the  application  for  judgment. 


NEW-YORK  PRACTICE  REPORTS  167 

Kendall  agt.  Treadwell  and  wife,  and  others. 

The  form  of  the  judgment  submitted  by  the  plaintiff's  attor- 
neys was,  in  substance,  and  omitting  the  recitals,  as  follows : 
That  the  plaintiff  have  and  hold  the  mortgaged  premises  de- 
scribed in  the  complaint,  in  full  payment  and  satisfaction  of  the 
amount  due  to  him  upon  the  bond  and  mortgage  described  in 
the  complaint,  and  that  the  defendants  and  all  persons  claiming 
under  them,  or  either  of  them  since  the  filing  of  the  notice  of 
the  pendency  of  this  action,  be  forever  barred  and  foreclosed 
of  all  right,  title,  interest  and  equity  of  redemption  in  the  mort- 
gaged premises. 

The  following  clause  was  suggested,  and  it  was  left  to  the 
court  to  direct,  whether  or  not  it  should  be  added  to  the  judg- 
ment, viz.,  "  Unless  the  defendants,  or  some  or  one  of  them, 

shall,  within days  from  the  entry  of  this  judgment,  pay  or 

tender  to  the  plaintiff  herein,  the  principal  sum  of dollars, 

secured  to  be  paid  by  the  said  bond  and  mortgage,  with  interest 
thereon  at  seven  per  cent,  per  annum,  to  be  computed  from  the 
date  of  said  mortgage  till  paid:  and  also,  the  further  sum  of 
three  thousand  dollars  for  said  necessary  repairs." 

LEWIS  &  REEVE,  attorneys  for  plaintiff. 

BIRDSEYE,  Justice.  This  is  one  of  the  first  of  a  class  of  ac- 
tions, which  will  probably  be  very  numerous,  in  this  and  per- 
haps other  counties  of  the  state,  owing  to  the  decision  made  by 
the  general  term  of  this  district  in  the  case  of  Hall  agt.  Nelson, 
(14  How.  Pr.  R.  32,  and  23  Barb.  Rep.  .)  I  have,  there- 
fore, thought  the  form  of  the  decree  to  be  adopted  of  sufficient 
importance  to  require  a  somewhat  careful  consideration.  The 
rights  and  equities  involved  in  this  case,  and  many  similar  ones, 
likely  to  arise,  are  so  complicated  and  so  delicate,  as  to  render 
it  a  matter  of  no  little  difficulty  to  provide  for  all  of  them,  in 
the  judgments  at  least,  without  bestowing  much  care  and  atten- 
tion upon  a  great  variety  of  points.  The  subject  is  one  well 
worthy  of  all  the  assistance  which  could  be  derived  from  the 
ablest  efforts  of  opposing  counsel  upon  a  contested  argument. 
From  the  manner  in  which  this  case  comes  before  me,  I  am  ne- 
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cessarily  deprived,  to  a  considerable  extent,  of  that  assistance. 
And  if  due  provision  is  not  made  for  the  rights  and  equities  of 
all  the  parties  in  interest,  in  the  present  case,  the  efforts  so  to 
Jo  will  at  least  point  out  the  defects,  and  render  it  easier  to 
avoid  them  in  future. 

In  the  decree  submitted,  there  is  contained  the  following  re- 
cital: "No  one  of  the  defendants  appearing,  or  asking  for  a 
sale  of  said  premises,  and  it  appearing  by  the  complaint  herein, 
that  the  foreclosure  and  sale  of  the  said  premises  to  plaintiff  in 
the  county  court,  as  stated  in  the  complaint,  were  in  goodfaith, 
and  for  all  that  the  premises  were  fairly  worth  over  prior  incum- 
brances;  that  all  parties  have  acquiesced  in  said  sale  to  the 
plaintiff  since  August,  1854,  and  the  possession  thereof  as  ab- 
solute owner,  and  that  he  has  expended  and  caused  to  be  ex- 
pended, in  good  faith,  since  said  sale  and  possession,  in  the 
necessary  repairs  upon  said  premises,  a  large  amount  of  money, 
to  wit,  about  three  thousand  dollars,  which  he  would  be  entitled 
to  have  repaid  to  himy  in  case  a  sale  of  said  premises  should  be  now 
ordered." 

No  proof  of  any  of  the  matters  covered  by  this  recital  was 
given  or  offered,  when  the  judgment  was  applied  for.  It  may 
be  that  the  substance  of  the  recital  may  be  gathered  from  the 
complaint,  if  it  is  taken  to  be  admitted  to  be  true  by  all  the 
defendants. 

But  there  is  no  direct  averment  of  the  matters  referred  to  in 
the  first  portion  which  is  italicised.  And  the  other  portion 
in  italics  is  a  mere  conclusion  of  law  upon  one  of  the  most  deli- 
cate questions  to  arise  in  such  suits  as  the  present.  Besides  it 
may  be  a  serious  question  whether  the  mere  service  of  a  sum- 
mons, with  a  simple  notice  that  the  object  of  this  action  is  to 
foreclose  a  mortgage,  in  the  usual  form,  in  mortgage  cases, 
would  warrant  the  court  in  taking  the  failure  to  answer  as  an 
admission  of  such  statements  as  these  in  the  complaint. 

Again:  I  do  not  see  how  any  judgment  for  a  strict  foreclosure 
of  this  mortgage  can  be  made,  without  giving  the  defendants  a 
day  in  court;  an  opportunity  to  satisfy  the  plaintiff's  claim,  and 
comply  with  the  condition  on  which  he  holds  the  estate.  The 
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leave  to  do  that  constitutes  the  very  equity  of  redemption,  now 
sought  to  be  cut  off.  If  that  equity  can  be  terminated  without 
such  a  permission  to  redeem,  this  action,  instead  of  being  for 
the  foreclosure  of  the  equity  of  redemption,  is  merely  to  obtain 
a  judgment  that  there  is  no  such  equitable  right  to  redeem. 
But  suppose  the  right  to  redeem  from  the  mortgage  within  a 
limited  time  be  given  by  the  judgment,  to  whom  shall  it  be 
given  1  And  what  terms  as  to  the  costs  of  the  present  suit,  or 
the  former  one,  and  the  expenses  of  the  former  sale  1  Has 
the  youngest  incumbrancer  the  same  right  to  acquire  the  equity 
of  redemption  as  the  mortgagor,  or  the  oldest  incumbrancer? 
If  a  redemption  is  made  by  one  defendant,  can  another  redeem 
from  him,  and  then  another?  If  so,  to  what  extent,  and  on  what 
terms  as  to  costs,  and  the  payment  of  the  liens  of  the  several 
defendants  ?  What  provisions  should  be  made  as  to  the  costs 
of  the  action,  and  for  a  sale,  if  the  rights  of  incumbrancers  can- 
not be  otherwise  settled? 

What  reference  should  be  made,  to  ascertain  the  amount  due 
to  the  plaintiff  for  principal  and  interest,  on  his  mortgage  for 
advances  in  buildings,  repairing  or  improving  the  property,  pay- 
ing taxes,  assessments,  insurance,  prior  incumbrances,  &c. 

For  what  improvements  or  expenses  by  the  former  purchaser, 
while  in  possession,  shall  he  be  allowed?  If  a  person, other  than 
the  mortgagee,  has  become  the  purchaser,  what  are  his  rights, 
and  how  are  they  to  be  secured?  Does  the  sale  under  the  void 
judgment,  and  the  payment  by  him  to  the  mortgagee  of  the 
price  bid  upon  the  sale,  operate  as  an  equitable  assignment  of 
the  mortgage  to  him  ? 

If  the  mortgagor  has  died,  leaving  infant  heirs,  can  a  strict 
foreclosure  be  decreed  against  them,  without  giving  them  a  day 
to  show  cause  against  the  decree  after  coming  of  age?  If  not, 
can  they  then  redeem?  or  must  they  be  confined  to  showing 
error  in  the  decree? 

If  no  redemption  is  made,  does  the  taking  of  the  pledged 
property  under  the  decree  operate  as  a  satisfaction  of  the  debt? 
or  may  the  mortgagee  sue  at  law  for  any  alleged  deficiency  ? 

These  questions,  and  many  similar  ones  which  might  be  put, 
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suggest  some  of  the  difficulties  which  must  be  provided  against 
by  the  judgment  in  actions  like  the  present.  I  shall  proceed 
to  consider,  and  dispose  of  such  as  necessarily  arise  in  this  case, 
in  the  best  manner  I  can  devise;  leaving,  perhaps,  many  in- 
tricacies to  be  solved  on  future  occasions,  and  as  to  the  whole 
subject  merely  opening  the  door  and  indicating  the  way  in 
which  the  fixed  principles  of  equity  shall  be  applied  to  a  state 
of  facts  so  novel  as  the  present.  If  by  the  application  of  the 
tried  rules  and  maxims  of  courts  of  equity,  the  conflicting  rights 
and  interests  of  parties  in  circumstances  like  those  now  before 
the  court,  can  be  surely  and  safely  ascertained  and  adjusted,  it 
will  be  a  new  and  beautiful  illustration  of  the  usefulness  and 
efficiency  of  those  eternal  principles  of  justice  on  which  equity 
jurisprudence  is  based,  and  of  their  superiority  to  the  system  of 
jurisprudence  founded  merely  on  codes  and  statutes  and  written 
constitutions. 

The  plaintiff  has  not  proposed  any  reference,  or  other  mode 
of  ascertaining  the  amount  due  him  for  principal,  interest,  or 
advances  and  expenses  upon  the  mortgaged  premises.  And 
yet,  if  any  leave  to  redeem  is  given,  there  must  be  some  way 
devised  of  ascertaining  the  sum  required  to  be  paid.  It  is  said, 
in  this  instance,  that  none  of  the  defendants  desire  to  redeem, 
and  therefore  no  reference  will  be  required.  That  may  be  so 
here,  and  perhaps  in  a  majority  of  the  cases  that  will  arise.  But 
I  see  no  evidence  upon  which  the  court  can  act  that  none  of  the 
defendants  will  seek  to  redeem.  And  the  very  idea  of  cutting 
off  their  rights,  unless  they  do  redeem  within  a  limited  period, 
involves  the  necessity  of  judicially  ascertaining,  before  that 
period  commences,  that  sum,  the  payment  of  which  will  con- 
stitute the  redemption.  Where  no  redemption  is  to  be  made, 
however,  no  such  reference  need  be  had.  If,  then,  any  of  the 
defendants  desiring  to  redeem  shall  be  required  to  give  notice 
of  his  election  so  to  do,  the  reference  can  then  be  had :  other- 
wise it  will  be  dispensed  with,  and  the  foreclosure  will  be  effec- 
tual, as  soon  as  the  period  for  giving  the  notice  has  elapsed. 
(See  4  Paige,  63.) 

The  notice,  if  given,  should  include  an  agreement  to  com- 
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plete  the  redemption ;  otherwise  it  might  be  in  the  power  of 
any  defendant  to  vex  the  plaintiff  with  an  unnecessary  and 
fruitless  proceeding  before  the  referee. 

In  case  no  such  notice  is  given,  and  no  redemption  is  had, 
my  present  opinion  is,  that  the  plaintiff  should  recover  no  costs 
from  the  defendants.  It  is  from  no  fault  or  breach  of  contract 
or  duty  on  their  part,  that  the  supposed  valid  title  of  the  plain- 
tiff has  proved  invalid.  In  such  a  case,  the  action  will  merely 
serve  to  remove  the  doubts  and  confirm  the  title,  and  the  plain- 
tiff may  well  bear  the  expense  of  that.  But  if  the  action  is  to 
be  made  to  result  in  the  transfer  of  the  property  from  the  plain- 
tiff, after  he,  in  good  faith,  supposed  he  had  acquired  a  com- 
plete title  to  it,  then  the  former  foreclosure  becomes  wholly 
ineffectual :  it  passes  for  nothing,  so  far  as  the  question  of  title 
is  concerned.  And  the  plaintiff  is  then,  in  effect,  merely  en- 
forcing his  mortgage  for  the  collection  of  the  amount  due  him 
for  his  original  debt,  and  such  additions  to  it  as,  under  the  pe- 
culiar circumstances  of  the  case,  are  equitable  and  just.  The 
costs  of  such  a  suit  the  plaintiff  ought  to  recover.  (See  1  Paige, 
617  ;  4  id.  62.)  It  is  unnecessary  now  to  inquire  whether  the 
plaintiff  can  recover  any,  or  what  part  of  the  costs  of  the  former 
foreclosure,  which,  without  his  fault,  lias  proved  inoperative. 

In  case  the  notice  of  an  intention  to  redeem  is  given,  a  refer- 
ence must  then  be  had,  to  ascertain  she  i-rnount  due  to  the  plain- 
tiff for  principal  and  interest  on  his  mortgage;  to  which  the 
costs  of  this  suit,  with  the  legal  allowance  and  the  expenses  of 
the  reference  and  accounting,  should  be  added.  These  costs 
may,  I  think,  be.  properly  adjusted  by  the  referee;  or  an  ad- 
justment by  the  clerk  may  be  had,  though  it  would  be  less 
speedy  and  convenient. 

The  referee  trust  also  take  and  state  an  account  of  the  moneys 
which  the  plaintiff,  since  he  acquired  his  supposed  title  under 
his  former  purchase,  has  actually  and  necessarily,  and  in  good 
faith,  expended  upon  the  premises,  in  the  erection  or  comple- 
tion of  permanent  improvements,  for  necessary  repairs,  taxes, 
assessments,  reasonable  insurance,  and  moneys  paid  upon  prior 
incumbrances,  subject  to  which  the  property  was  originally 
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purchased,  and  has  since  been  held  by  the  plaintiff.  Against 
these  must  be  set  off  the  amount  which  the  plaintiff  has,  or 
ought  to  have  received  and  collected  for  the  rents,  &c.,  of  the 
mortgaged  premises. 

The  balance  which  may  be  due  to  the  plaintiff  on  this  ac- 
counting, he  ought  clearly  to  recover  in  this  action.  He  can- 
not be  considered  a  volunteer  within  the  case  of  Moore  agt. 
Coble,  (1  J.  C.  R.  385.)  He  was  in  possession,  claiming  to  be 
owner  under  a  title  apparently  good.  He  took  his  original  title, 
and  has  made  all  his  subsequent  advances  and  payments,  upon 
the  faith  of  that  act  of  the  legislative  authority  of  the  state  which 
committed  jurisdiction  of  actions  of  foreclosure  to  the  county 
court.  He  has  relied  upon  the  validity  of  the  action  of  the 
legislature  of  the  state,  and  of  the  judicial  tribunals  established 
by  the  state. 

The  payments  above  directed  to  be  credited  to  him  in  the 
account,  have  all  been  for  the  permanent  benefit  of  the  inherit- 
ance ;  and  those  for  taxes  and  assessments,  and  upon  prior  in- 
cumbrances,  were  made  in  discharge  of  liens  which,  unless  paid, 
would  have  swept  away  the  whole  property  from  all  the  de- 
fendants: and  as  to  which  the  plaintiff  may  well  claim  by  sub- 
rogation a  lien  upon  the  premises.  (4  Paige,  62;  1  Beav.  246.) 

In  future  cases  a  question  may  arise,  whether  the  plaintiff, 
whose  care  and  attention,  or  enterprise  has,  since  his  former 
purchase,  given  an  additional  value  to  the  mortgaged  property, 
can  have  the  benefit  of  that  appreciation  :  if  so,  to  what  extent 
and  in  what  manner  shall  it  be  secured  to  him?  But  no  such 
appreciation  is  shown  to  exist  in  this  case,  and  no  opinion  need 
be  expressed  on  this  point. 

Upon  the  report  of  the  referee  being  made,  showing  the 
whole  amount  due  to  the  plaintiff  for  principal,  interest  and 
costs,  and  upon  the  accounting,  the  defendant  who  gave  notice 
of  his  election  to  redeem,  must,  within  a  period  to  be  fixed, 
complete  the  redemption,  by  paying  to  the  plaintiff  the  amount 
so  reported  to  be  due  to  him,  with  interest  from  the  date  of  the 
report ;  or,  in  default  thereof,  must  be  barred  and  foreclosed  of 
all  right  to  redeem.  In  case  of  failure  to  redeem,  the  defend- 
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ant  who  has  caused  the  expense  of  the  reference  and  account- 
ing, should  be  charged  with  the  costs  of  it.  And  if  the  reference 
has  been  required  for  the  purpose  of  vexation  or  annoyance,  as 
it  might  perhaps  be  in  some  cases,  further  penalties  might  be 
imposed  by  the  court. 

If  more  than  one  of  the  defendants  has  given  notice  of  his 
election  to  redeem,  the  leave  to  do  so  should,  I  think,  be  first 
given  to  the  mortgagor  or  his  grantee,  and  then  in  succession  to 
the  holders  of  the  oldest  incumbrances,  according  to  the  priority 
of  their  liens. 

If  there  be  but  one  defendant,  the  mortgagor,  the  next  step, 
in  an  action  like  the  present,  is  a  simple  one.  The  lien  of  the 
mortgage  is  satisfied  and  discharged  by  the  redemption.  The 
plaintiff' has  received  his  debt,  and  the  defendant  holds  the  lands 
free  from  the  lien.  But  in  the  present  case  there  are,  besides 
the  mortgagors,  thirty-eight  defendants,  who  have,  or  claim  an 
interest  in  or  lien  upon  the  premises.  Each  defendant  must  be 
foreclosed,  and  each  must  have  his  day  in  court.  Suppose  the 
youngest  incumbrancer  gives  the  notice  and  makes  the  redemp- 
tion, and  suppose  the  value  of  the  property  to  be  double  the 
amount  paid  on  the  redemption,  who  is  to  have  the  benefit  of 
this  additional  value?  The  oldest  incumbrancer  on  the  prem- 
ises is  clearly  first  entitled  to  it,  in  equity,  to  the  extent  of  his 
debt,  and  afterwards  the  others,  in  the  order  of  their  priority. 
But  no  distribution  can  be  had — no  provision  can  be  made  for 
the  equities  of  the  various  parties,  without  a  sale.  A  sale  must, 
therefore,  be  directed  in  the  manner  usual  in  common  actions 
of  foreclosure.  After  the  payment  of  the  costs  arid  expenses 
of  the  sale,  the  defendant  who  has  made  the  redemption  must 
receive  back  the  amount  he  has  paid  to  the  plaintiff,  together 
with  interest.  The  residue  of  the  proceeds  of  the  sale  must  be 
brought  into  court.  Then  the  several  parties  in  interest  can 
apply,  in  the  usual  manner,  to  ascertain  the  rights  and  interests 
of  those  having  claims,  and  the  priorities  of  the  several  liens. 
And  the  incumbrancers  will  obtain  satisfaction  of  their  claims 
in  the  same  manner  as  if  the  sale  had  been  had  in  the  first  place 
for  the  purpose  of  raising  the  amount  due  to  the  plaintiff.  If 
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a  remote  incumbrancer  shall  have  redeemed  from  the  plaintiff, 
instead  of  acquiring  priority  over  the  intermediate  incumbran- 
cers,  from  the  mere  fact  of  having  so  redeemed,  he  will  receive 
such  share  of  the  proceeds  as  will  remain  to  him  after  satis- 
fying the  prior  liens. 

As  the  plaintiff  has  been  in  possession  claiming  to  be  owner, 
and  is  clearly  to  be  looked  upon  as  the  mortgagee  in  possession, 
I  think  it  proper  that,  upon  receiving  the  whole  amount  re- 
ported due  to  him,  he  should  release  and  quitclaim  the  premises 
either  to  the  referee  or  to  the  purchaser  under  the  judgment, 
and  a  provision  to  that  effect  must  be  included  in  the  judgment. 

In  this  case  the  plaintiff  offers  in  his  complaint  to  take  the 
mortgaged  premises  as  a  full  payment  and  satisfaction  of  the 
debt  secured  by  the  mortgage,  and  a  provision  to  that  effect 
will  be  included  in  the  judgment. 

The  form  of  the  judgment  to  be  entered  in  this  action  will, 
after  the  proper  recitals,  be  substantially  as  follows  : — 

That,  unless  the  defendants,  or  some  or  one  of  them,  shall, 
within  ten  days  after  the  entry  of  judgment  in  this  action,  give 
notice  in  writing  to  the  attorneys  for  the  plaintiff  herein  of  their 
election  to  pay  the  amount  which  may  be  due  to  the  plaintiff 
for  principal,  interest  and  costs  of  this  action,  and  for  his  neces- 
sary advances  and  expenses,  in  and  about  the  completion  and 
repairing  of  the  building  which  is  now  erected  upon  said  prem- 
ises, to  be  ascertained,  by  a  reference,  in  the  manner  herein- 
after provided  ;  then  that  the  said  defendants,  and  each  of 
them,  or  in  case  of  the  giving  of  such  notice  by  any  of  the 
defendants,  then  that  all  the  other  defendants,  and  all  persons 
claiming  or  to  claim  under  them,  or  either  of  them,  after  the 
filing  of  the  notice  of  the  pendency  of  this  action,  to  wit,  the 
tenth  day  of  March,  1857,  do  stand,  and  they  are  hereby  abso- 
lutely debarred  and  foreclosed  of  and  from  all  right,  interest 
and  equity  of  redemption  of,  in  and  10  the  mortgaged  premises, 
hereinafter  described  ;  and  that  the  said  plaintiff  do  have  and 
hold  the  said  premises  in  full  payment  and  satisfaction  of  the 
amount  due  upon,  and  secured  by  the  bond  and  mortgage  men- 
tioned and  set  forth  in  the  said  complaint.  And  that,  in  that 
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case,  the  said  plaintiff  shall  not  recover  any  costs  of  this  cause 
against  any  of  the  defendants  therein.  And  in  case  the  said 
notice  and  agreement  shall,  within  the  time  above  specified,  be 
given  to  the  plaintiff's  attorneys  by  any  of  the  said  defendants, 

it  is  further  adjudged  and  directed  that  it  be  referred  to 

,  who  is  hereby  duly  appointed  referee  for  that  purpose 

lo  compute  and  ascertain  the  amount  due  to  the  said  plaintiff, 
for  principal  and  interest  upon  the  bond  and  mortgage  men- 
tioned in  the  said  complaint ;  and  that  said  referee  also  adjust 
the  costs  of  the  said  plaintiff  in  this  action,  including  the  ad- 
ditional allowance  given  by  law,  and  the  costs  and  expenses  of 
the  reference  and  accounting  herein  directed,  and  add  the 
amount  thereof  to  the  sum  which  shall  be  found  due  to  the 
plaintiff  on  the  said  bond  and  mortgage. 

And  it  is  further  ordered  and  adjudged,  that  the  said  referee 
do  take  and  state  <in  account  of  the  sum  and  sums  of  money 
which  have  been  necessarily  and  in  good  faith  advanced  and 
expended  by  the  said  plaintiff,  in  the  erection  and  completion 
of  the  building,  which,  at  the  time  of  the  purchase  of  said  prem- 
ises by  said  plaintiff,  under  the  judgment  of  the  county  court  of 
Kings  county,  had  been  in  part  erected  upon  the  said  mort- 
gaged premises;  and  that,  in  stating  such  account,  the  said 
plaintiff  be  credited  with  all  the  moneys  so  advanced  and  ex- 
pended by  him  ;  and  also,  with  all  such  moneys  as  he  may, 
since  his  said  purchase,  have  paid  for  taxes  or  assessments  im- 
posed upon  the  said  premises,  and  for  reasonable  insurances 
thereon,  and  for  the  necessary  repairs,  and  for  improvements 
thereon,  and  for  interest  or  principal  upon  any  incumbrance 
upon  the  said  mortgaged  premises  which  existed  prior  to  the  said 
purchase  of  said  premises  by  said  plaintiff,  under  said  judgment 
of  the  county  court,  and  subject  to  which  the  same  were  so  sold 
to  him.  And  the  said  referee  shall,  in  stating  the  said  account, 
charge  the  said  plaintiff  with  the  rents,  issues  and  profits  of  the 
mortgaged  premises  received  by  the  said  plaintiff,  or  by  any 
person  or  persons  by  his  order,  or  for  his  use  or  benefit,  or 
which  the  plaintiff  might,  with  due  and  reasonable  diligence, 
have  received  from  the  said  premises;  and  that  said  referee 
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deduct  or  set  off  the  amount  of  said  rents,  issues  and  profits 
from  the  amounts  so  as  aforesaid  directed  to  be  credited  to  said 
plaintiff,  and  ascertain  the  balance  due  to  or  from  the  said 
plaintiff  upon  the  said  account;  and  that  if  a  balance  shall,  on 
the  said  account,  be  found  due  from  the  said  plaintiff,  then  that 
the  same  be  deducted  from  the  amount  found  due  to  the  plain- 
tiff for  principal,  interest  and  costs.  And  that  the  said  referee 
do  then  report  to  this  court  the  amount  due  to  the  plaintiff  for 
the  balance,  if  any,  due  upon  said  account,  and  also  for  the 
principal  and  interest  due  upon  the  said  bond  and  mortgage, 
and  for  the  costs  of  this  action,  or  so  much  thereof  as  may  re- 
main unpaid,  after  deducting  such  sum,  if  any,  as  shall  be  de- 
ducted therefrom,  pursuant  to  the  foregoing  provisions  of  this 
judgment. 

And  it  is  further  ordered  and  adjudged  that,  unless  the  de- 
fendant who  may  have  given  such  notice  as  aforesaid  shall, 
within  thirty  days  from  and  after  the  making  of  the  report  of 
said  referee,  pay  to  said  plaintiff  the  amount  so  reported  to  be 
due  to  the  said  plaintiff,  together  with  interest  thereon  from  the 
date  of  said  report,  at  such  time  and  place  as  the  said  referee 
shall  appoint  in  and  by  his  said  report,  then  that  the  said^  de- 
fendant who  may  have  given  such  notice  as  aforesaid,  do  stand 
absolutely  debarred  and  foreclosed  of  and  from  all  right,  title, 
interest  and  equity  of  redemption  of,  in  and  to  the  said  mort- 
gaged premises ;  and  that  said  plaintiff  recover  against  such 
defendant  the  costs  and  expenses  of  such  reference  and  ac- 
counting. 

And  it  is  further  directed  and  adjudged,  that  no  notice  of  an 
election  to  redeem,  pursuant  to  the  provisions  of  this  judgment, 
shall  be  valid  and  effectual,  unless  the  defendant  giving  such 
notice  shall  bind  himself  to  complete  the  redemption  of  the 
mortgaged  premises,  and  to  pay  to  the  plaintiff  the  amount 
which  the  said  plaintiff  shall  be  found  entitled  to  receive  on  such 
redemption,  together  with  such  costs  as  the  court  may  direct. 
In  case  more  than  one  notice  shall  be  given  of  an  election  to  re- 
deem the  said  premises,  then  the  mortgagor,  or  his  grantee  of 
the  mortgaged  premises,  or  his  representatives,  shall  be  first 
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entitled  to  redeem,  and  afterwards  the  other  defendants  giving 
such  notice  in  the  order  of  the  priority  of  their  respective  inter- 
ests in  or  liens  upon  the  said  premises. 

And  it  is  further  ordered  and  adjudged,  that  in  case  the  said 
defendant  so  giving  the  said  notice  shall,  within  the  time  above 
limited  for  that  purpose,  pay  to  said  plaintiff  the  amount  that 
may  be  so  as  aforesaid  reported  due  to  said  plaintiff  by  said 
referee,  then  that  all  and  singular  the  said  mortgaged  premises 
mentioned  in  the  complaint  in  this  action,  and  hereinafter  par- 
ticularly described,  or  so  much  thereof  as  may  be  sufficient  to 
raise  the  amount  so  reported  due  to  said  plaintiff,  with  interest 
from  the  date  of  the  report,  and  which  may  be  sold,  be  sold 
at  public  auction,  by  or  under  the  direction  of  the  said  referee. 

(Include  the  usual  directions  for  the  sale ;  and  for  retaining, 
out  of  the  proceeds,  the  fees  and  expenses  of  the  sale ;  for  the 
payment  to  the  defendant  who  may  have  given  the  notice  and 
made  the  payment  to  the  plaintiff,  of  the  sum  so  paid  by  the 
defendant,  with  interest  from  the  date  of  the  payment  to  the 
plaintiff;  for  taking  the  usual  receipts,  and  bringing  the  sur- 
plus moneys  into  court,  to  abide  the  further  order  of  the  court, 
and  for  foreclosing  the  defendants ;  and  for  letting  the  purchaser 
into  possession.) 

(The  judgment  must  also  contain  a  provision  that  the  plain- 
tiff shall,  on  being  tendered  the  amount  which  may  be  reported 
due  to  him,  with  interest,  release  and  quitclaim  the  mortgaged 
premises,  either  to  the  referee  or  to  such  person  or  persons  as 
shall  finally  become  the  purchaser  or  purchasers  at  such  sale, 
by  a  suitable  and  proper  instrument  for  that  purpose,  to  be  ap- 
proved by  the  referee,  in  case  the  parties  cannot  agree  upon 
the  form  thereof,  free  and  clear  of  all  incumbrances  made  or 
created  by  him,  or  by  any  person  claiming  by,  from  or  under 
him.) 

VOL.  XIV.  12 
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SUPERIOR  COURT. 
BENNETT  agt.  LE  ROY. 

No  court  in  this  state  can  rightfully  enjoin  a  party  from  proceeding  in  a  suit  m 
another  court  of  the  state,  having  equal  power  to  grant  the  relief  sought  by  the 
complaint  on  which  such  injunction  is  asked. 

If,  in  such  a  case,  a  party  who  has  brought  an  action  in  one  court  be  enjoined 
from  proceeding  further  therein  by  an  injunction  issued  from  another  court  of 
co-ordinate  powers,  and  if  he  proceed,  notwithstanding  such  injunction,  his 
proceedings  will  not  be  set  aside  for  that  cause,  as  irregular. 

But,  in  furtherance  of  justice,  the  party  prejudiced  by  them  will  be  relieved  on 
such  terms  as  may  be  just;  but  only  upon  consenting  to  a  dissolution  of  the 
injunction,  so  far  as  it  may  interfere  with  the  further  prosecution  of  such 
action. 

Special  Term,  June  30,  1857. 

THIS  action  was  commenced  about  the  second  of  February, 
1857,  upon  a  contract  of  defendant  to  pay  to  the  plaintiff  a 
certain  annual  sum  for  life,  in  quarterly  payments,  to  recover 
three  quarterly  instalments.  A  judgment  having  been  entered 
for  want  of  an  answer,  it  was  vacated,  on  defendant's  motion, 
on  the  21st  of  March,  and  liberty  was  given  to  defendant  to  put 
in  an  answer  on  terms. 

On  the  24th  of  April,  the  defendant  commenced  an  action  as 
plaintiff,  in  the  supreme  court  for  this  district.  His  complaint 
contained  allegations  which,  if  true,  it  is  insisted,  are  a  bar  to 
this  action,  and  also  entitle  Le  Roy  to  a  judgment,  that  the  con- 
tract on  which  this  action  is  brought  be  declared  to  be  void,  and 
that  it  be  surrendered  to  him. 

In  that  complaint  other  allegations  are  contained,  which,  Le 
Roy  insists,  entitle  him  to  a  further  judgment,  that  the  present 
plaintiff  reconvey  to  him  a  house  and  lot  in  Twelfth-street, 
which  he  heretofore  conveyed  to  the  plaintiff.  Le  Roy,  on  that 
complaint  and  other  papers,  obtained  an  injunction  from  a  jus- 
tice of  the  supreme  court,  enjoining  the  plaintiff  in  this  action 
from  further  prosecuting  the  same,  until  the  further  order  of  the 
supreme  court. 
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That  injunction  was  served  on  the  plaintiff  in  this  action  on 
the  25th  of  April,  and  on  or  about  the  same  day  was  exhibited 
to  her  attorney  herein. 

On  the  18th  of  June,  instant,  a  judgment  was  again  entered 
in  this  action  for  the  plaintiff  for  the  amount  claimed,  no  an- 
swer having  been  interposed  to  the  complaint.  The  injunc- 
tion granted  in  the  action  in  the  supreme  court  has  not  been 
modified  or  vacated. 

The  defendant,  Le  Roy,  now  moves  to  vacate  said  judgment, 
because  it  was  entered  while  such  injunction  was  in  force,  and 
after  it  had  been  served,  and  if  that  cause  alone  is  not  deemed 
sufficient,  then  upon  such  terms  as  this  court  may  deem  it  just 
to  impose  as  a  condition  to  such  relief,  and  to  granting  to  him 
the  privilege  of  putting  in  an  answer. 

JAS.  S.  CARPENTIER  and  E.  P.  COWLES,  for  plaintiff. 
J.  LAROCQUE,  for  defendant. 

BOSWORTH,  Justice.  It  is  not  contended  that  the  injunction 
obtained  by  Le  Roy  out  of  the  supreme  court,  makes  the  judg- 
ment which  has  been  entered  in  this  court  irregular. 

Prior  to  the  existing  system  of  practice,  when  equity  and 
legal  jurisdiction  wras  conferred  on  distinct  tribunals,  it  was 
settled  that  an  injunction  from  the  court  of  chancery,  enjoining 
a  plaintiff  in  an  action  in  the  supreme  court  from  proceeding 
further  therein,  did  not  have  the  effect  to  make  any  proceedings 
which  such  plaintiff  might  take  in  the  action  at  law,  in  disre- 
gard of  such  injunction,  irregular  ;  the  supreme  court  would  not 
set  them  aside  on  that  ground,  although  it  would  relieve  against 
them  in  furtherance  of  justice. 

The  injunction,  in  such  a  case,  is  directed  to  the  suitor  and 
his  attorneys  and  agents,  and  not  to  the  court  of  law.  The 
plaintiff  at  law  might  proceed,  at  the  peril  of  being  compelled 
by  the  court  of  chancery  to  justify  his  acts,  or  pay  the  penalty 
of  proceeding  contrary  to  the  injunction. 

Under  this  system,  when  equity  was  administered  by  the 
court  of  chancery  alone,  it  often  happened  that  a  defendant,  in 
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an  action  at  law,  could  prove  facts  which  at  law  would  be  no 
defence,  but  which  in  a  court  of  equity  would  either  preclude 
the  plaintiff  at  law  from  recovering  anything,  or  would  entitle 
the  defendant  therein  to  relief,  which  a  court  of  law  could 
not  grant. 

Hence,  under  that  system,  it  might  be  eminently  proper  for 
a  court  of  law,  in  some  cases,  to  decline  trying  an  action  which 
the  plaintiff  had  been  enjoined  by  the  court  of  chancery  from 
further  prosecuting,  without  the  permission  of  that  court. 

But  such  cases,  instead  of  falling  within,  or  constituting  a 
general  rule,  were  regarded  by  the  supreme  court  as  exceptions. 
The  general  rule  was,  that  the  supreme  court  would  not  notice 
an  injunction  as  a  matter  which  should  influence  its  own  prac- 
tice in  the  cause  to  which  it  related.  (Burt  agt.  Mapes, 
1  Hill,  648.) 

Under  the  existing  constitution  and  judiciary  system,  courts 
of  record  are  competent  to  grant  to  a  plaintiff  or  defendant  any 
relief,  either  legal  or  equitable,  to  which  the  facts  proved  and 
embraced  within  the  issues  made  by  the  pleadings  entitle  him. 

There  is,  therefore,  no  occasion  now  for  one  court,  even  if  it 
had  the  power,  to  enjoin  proceedings  in  another  court  of  co- 
ordinate jurisdiction,  and  compel  one  who  has  brought  an  ac- 
tion in  the  latter  to  litigate  it  before  a  different  tribunal. 

Whether  an  action  be  brought  in  the  supreme  court  or  in  the 
common  pleas  of  this  city,  or  in  this  court,  each  court  has  as 
ample  power  as  either  of  the  others  to  try  any  issues  of  fact, 
which  may  be  set  up  as  a  defence,  or  as  a  basis  of  affirmative 
relief. 

When  an  action  has  been  brought  in  either,  it  is  not  obvious 
on  what  considerations  of  public  policy,  or  of  justice  to  indi- 
viduals, the  defendant  should  be  permitted,  instead  of  litigating 
and  settling  the  controversy  in  the  court  in  which  the  action 
may  have  been  brought,  to  commence  an  action  in  one  of  the 
other  courts  in  respect  to  the  same  matters,  and  stay  proceed- 
ings in  the  first  action  until  the  second  shall  have  been  de- 
termined. 

Such  a  course  would,  in  many  instances  delay  final  judgment. 
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The  issue  in  the  second  action  would  be  later  in  date  than  one 
joined  in  the  first  at  the  time  an  answer  would  be  due.  If  the 
second  action  was  brought  in  a  court  having  more  undecided 
causes  pending  in  it,  a  trial  could  not  be  anticipated  as  speedily 
as  in  a  court  less  crowded  with  business. 

If  it  shall  be  held,  that  it  is  purely  discretionary  with  the 
court  whether  it  will  order  issues  in  actions  which,  by  §  254  of 
the  Code,  are  triable  by  the  court,  then  such  a  practice,  if  sanc- 
tioned, would  enable  a  defendant,  by  making  matters  properly 
pleaclable  as  a  defence  and  counter-claim,  the  subject  of  an  ac- 
tion in  his  own  favor  as  plaintiff,  to  deprive  the  plaintiff  in  the 
action  first  commenced  of  the  right  to  a  trial  by  jury. 

This  court  held,  in  Grant  agt.  Quick,  (5  Sand.  612,)  and  de- 
cided March  6, 1852,  that  "  no  court  in  this  state  can  rightfully 
enjoin  a  defendant  from  proceeding  in  a  suit  in  another  court 
of  this  state,  having  equal  power  to  grant  the  relief  sought  by 
the  complaint." 

In  that  case,  Grant  brought  an  action  in  this  court,  and  ob- 
tained an  injunction  restraining  Quick  from  attempting  to  .en- 
force certain  agreements  mentioned  in  the  complaint.  On  mo- 
tion, and  on  its  being  shown  to  this  court,  that  at  the  time  the 
injunction  was  granted  a  suit,  which  had  been  commenced  by 
Quick  agt.  Grant,  was  pending  in  the  common  pleas  on  one  of 
those  agreements,  this  court  dissolved  the  injunction.  Mr. 
Justice  DUER  said,  "It  is  in  the  common  pleas  that  the  contro- 
versy was  commenced,  and  it  is  there  that  it  ought  to  be  termi- 
nated. The  prior  jurisdiction  which  that  court  has  acquired 
over  it  I  have  no  right,  and  will  not  attempt  to  disturb." 

The  opinion  concludes  with  this  statement:  "At  a  joint 
meeting  of  the  judges  of  the  supreme  court,  of  the  common 
pleas,  and  of  this  court,  which  was  had  shortly  after  the  above 
decision,  it  was  communicated  by  DUER,  Justice,  and  unani- 
mously approved." 

So  far  as  it  respects  cases  which  have  come  to  my  knowledge, 
this  court  has  uniformly  acted  on  that  rule. 

It  was  suggested,  on  the  argument  of  this  motion,  that  Le 
Roy  commenced  the  action  in  the  supreme  court  on  the  strength 
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of  some  rumored  impressions  that  this  court  has  no  jurisdiction 
of  an  equity  suit,  and  that  the  provisions  of  the  Code  which 
confer  it  are  unconstitutional. 

Whether  such  considerations  had  any  weight  with  the  learned 
justice  who  granted  the  injunction,  the  papers  do  not  disclose. 

It  is  known  that  three  judges  of  this  court,  for  a  long  period, 
under  the  peremptory  requirements  of  statutory  law7,  devoted 
their  attention  exclusively  to  the  trial  and  decision  of  equity 
suits  commenced  in  the  late  court  of  chancery.  Since  the  Code 
took  effect,  suits  of  that  character,  and  of  great  magnitude,  have 
crowded  its  calendars.  Many  have  been  tried  ;  and  the  deci- 
sions of  this  court,  in  some  of  them,  have  been  reviewed  by  the 
court  of  appeals. 

I  have  not  noticed  the  suggestion  of  a  doubt,  by  any  member 
of  that  court,  of  the  jurisdiction  of  this  court  in  such  cases. 

In  the  case  of  The  Attorney- General,  fyc.  agt.  The  Mayor  of 
New-York,  (2  Duer,  127,)  the  point  was  taken  that  "this  court 
has  no  jurisdiction  of  an  action  against  the  corporation  of  New- 
York,  upon  the  cause  of  action  stated  in  the  complaint."  That 
was  an  equity  suit. 

The  same  point  was  made  in  this  court,  and  in  the  court  of 
appeals,  on  the  proceedings  against  the  defendants  for  disobey- 
ing the  injunction.  When  those  proceedings  were  before  the 
court  of  appeals  on  an  appeal  from  an  order  of  this  court,  the 
former,  in  the  opinion  given  in  support  of  its  order  of  affirmance, 
held  this  language  :  "  The  jurisdiction  of  the  superior  court  is 
as  wide  as  the  definition  of  an  action  under  the  Code,  and  that 
is  defined  to  be  'an  ordinary  proceeding  in  a  court  of  justice, 
by  which  a  party  prosecutes  another  party  for  the  enforcement 
or  protection  of  a  right,  the  redress  or  prevention  of  a  wrong.' ' 
(2  Duer,  160.) 

I  deem  it  more  reasonable  to  conclude  that  the  injunction  was 
granted  for  the  reason  that  Le  Roy's  complaint  stated  one  cause 
of  action,  which  would  be  no  defence  to  the  one  in  this  court, 
and  a  cause  of  action  which,  it  is  by  no  means  clear,  could  be 
litigated  in  this  action,  viz.,  the  claim  to  have  the  house  and  lot 
in  Twelfth-street  reconveyed  to  him. 
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And  the  learned  justice  may  have  thought  that,  substantially 
the  same  evidence,  in  most  of  its  details,  by  which  that  cause  of 
action  was  to  be  sustained,  if  at  all,  would  be  relied  on  as  a 
defence  to  this  action,  and  to  establish  the  facts  on  which  a 
cancellation  and  surrender  of  the  contract  is  sought,  on  which 
this  action  is  brought,  and  that,  by  trying  both  matters  in  one 
action,  the  labor  and  preparation  of  one  trial  might  be  avoided. 

Yet  it  is  evident  that  the  principles  and  considerations  on 
which  a  reconveyance  of  the  house  in  Twelfth-street  will  be 
urged  or  opposed,  may  be  quite  distinct  from  those  on  which 
the  cancellation  of  the  contract  in  question  may  be  claimed — 
or  resisted. 

It  is  not  obvious  why  the  trial  of  this  action  should  be  de- 
layed by  the  trial  of  a  cause  of  action  not  necessarily  connected 
with  it,  nor  why  any  judgment  that  may  be  rendered  in  respect 
to  it  should  be  subjected  to  the  hazard  of  a  reversal,  by  reason 
of  errors  which,  notwithstanding  the  greatest  care,  may  possibly 
be  committed  in  disposing  of  the  other,  no  matter  by  what  court 
it  may  be  tried. 

The  Code  is  quite  explicit,  that  Le  Roy  can  set  up  in  his  an- 
swer, in  this  action,  not  only  as  many  defences  as  he  has,  but 
also  that  he  may  set  up  as  many  counter-claims  as  he  may  have, 
(Code,  §  151,)  whether  they  be  such  as  have  heretofore  been 
denominated  legal  or  equitable,  or  both. 

As  a  counter-claim,  he  may  set  up  any  cause  of  action  which 
he  has  against  the  plaintiff,  "  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  subject  of  the  action."  (Code, 
$  150,  sub.  1.) 

And  this  court  may  grant  to  him  "  any  affirmative  relief  to 
which  he  may  be  entitled,"  on  the  facts  so  alleged,  if  they  shall 
be  established  by  evidence.  (Code,  §  274.) 

As  the  plaintiff  in  this  action  has  obtained  a  regular  judg- 
ment, it  can  only  be  set  aside  on  terms. 

It  may  be  set  aside,  and  the  defendant  allowed  to  answer  in 
twenty  days,  on  payment  by  him,  within  that  time,  of  the  costs 
of  entering  the  judgment,  and  of  subsequent  proceedings  there- 
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on,  including  the  sheriff's  fees  on  the  execution  issued  on  such 
judgment,  and  $10  costs  of  opposing  this  motion ;  and  on  serv- 
ing, with  the  answer,  a  stipulation  that  an  order  be  entered,  in 
the  action  in  the  supreme  court,  so  far  modifying  the  injunction 
issued  thereon  as  to  leave  the  plaintiff  in  this  action  at  liberty 
to  proceed  therein,  the  issue  to  be  of  a  date  at  which  an  answer 
was  originally  due. 

If  the  defendant  does  not  avail  himself  of  these  conditions, 
by  complying  therewith,  this  motion  is  denied  with  $10  costs. 


SUPREME  COURT. 
DANIEL  D.  DORMAN  agt.  JEPHTHA  KELLAM. 

Several  causes  of  action  upon  promissory  notes  may  be  united  in  the  same  com- 
plaint. They  are  not  improperly  united  simply  because  they  are  not  separately 
stated.  There  can  be  no  necessity  for  dividing  an  action  upon  two  promissory 
notes,  and  making  two  separate  actions  of  it. 

If  two  distinct  causes  of  action  upon  two  promissory  notes  are  united  in  the  same 
complaint,  the  defendant  cannot  demur  to  it  on  the  ground  that  the  causes  of 
action  are  not  separately  stated,  or  plainly  numbered.  His  remedy  is  by 
motion  to  set  aside  the  complaint.  And  the  same  remedy  must  he  resorted  to 
where  the  complaint  does  not  name  the  county  in  which  the  plaintiff  desires 
the  trial  to  be  had ;  or  the  omission  to  folio  the  complaint  according  to  rule  41 
of  the  court.  (The  practice  adopted  in  Benedict  agt.  Seymour,  6  How.  Pr. 
R.  298 — held  to  be.  correcl ;  and  the  cases  of  Durkee  agt.  S.  &f  W.  R.  R. 
Co.,  4  id.  226 ;  Pike  agt.  Van  Warmer,  5  id.  171;  Getty  agt.  The  H.  R.  R. 
R.  Co.,  8  id.  177;  Van  Namee  agt.  Peoble,  9  id.  198;  and  Acome  egt.  The 
Am.  Mineral  Co.,  11  id.  24 — which  hold  adversely  upon  this  question* 
overruled — MASON,  J.,  dissenting.) 

Sixth  District  General  Term,  at  Norwich,  Oct.,  1856. 
DEMURRER  to  complaint. 

1st.  That  several  causes  of   action  have  been  improperly 
united ;  and, 

2d.  That  the  causes  of  action  are  not  separately  stated. 
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S.  H.  WHITE,  for  plaintiff. 
C.  H.  BELL,  for  defendant. 

By  the  court — BALCOM,  Justice.  The  only  important  ques- 
tion in  this  case  is,  whether  the  complaint  is  demurrable,  for 
the  reason  that  it  contains  two  causes  of  action  upon  two 
promissory  notes ;  which  causes  of  action  are  numbered,  but 
not  separately  stated,  as  they  should  be,  according  to  rule  86 
of  the  court.  (See  Code,  §  167,  sub.  7.) 

Several  causes  of  action  are  improperly  united  in  a  complaint 
when  they  differ  in  character.  (Moore  agt.  Smith,  10  How.  Pr. 
Rep.  361.) 

To  illustrate :  A  cause  of  action  upon  a  promissory  note, 
and  one  for  an  assault  and  battery,  cannot  be  united  in  the  same 
complaint.  Such  a  complaint  is  demurrable.  (Code,  §  144,  sub. 
5.)  But  several  causes  of  action  upon  promissory  notes  may 
be  united  in  the  same  complaint.  (Code,  §  166,  sub.  2.)  They 
are  not  improperly  united,  simply  because  they  are  not  sepa- 
rately stated.  This  is  shown  by  §  172  of  the  Code,  which 
provides, — If  the  demurrer  be  allowed  for  the  cause  mentioned 
in  the  fifth  subdivision  of  §  144,  the  court  may,  in  its  discre- 
tion and  upon  such  terms  as  may  be  just,  order  the  action  to  be 
divided  into  as  many  actions  as  may  be  necessary  to  the  proper 
determination  of  the  causes  of  action  therein  mentioned.  There 
can  be  no  necessity  for  dividing  an  action  upon  two  promissory 
notes,  and  making  two  separate  actions  of  it. 

Section  144  of  the  Code  prescribes  the  causes  for  which  the 
defendant  may  demur  to  the  complaint ;  and  it  is  not  made  a 
ground  of  demurrer  that  several  causes  of  action  in  the  com- 
plaint are  not  separately  stated  or  plainly  numbered,  as  is 
required  by  the  last  clause  of  §  167  of  the  Code,  and  rule  86  of 
the  court.  Hence,  if  two  distinct  causes  of  action  upon  two 
promissory  notes  are  united  in  the  same  complaint,  the  defend- 
ant cannot  demur  to  it  on  the  ground  that  the  causes  of  action 
are  not  separately  stated,  or  plainly  numbered ;  but  he  must 
make  a  motion  to  set  aside  the  complaint  for  such  cause.  The 
omission  to  separately  state  several  causes  of  action  in  the  com- 
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plaint,  or  to  plainly  number  them,  is  not  the  ground  of  a  de- 
murrer under  the  Code.  Nor  is  the  neglect  to  name  the  county 
in  the  complaint  in  which  the  plaintiff  desires  the  trial  to  be 
had  ;  or  the  omission  to  folio  the  complaint  according  to  rule 
41  of  the  court,  a  ground  of  demurrer.  (See  Code,  §  142,  sub.  1.) 
The  remedy  of  the  aggrieved  party  for  such  matters  is  by  mo- 
tion. (See  Code,  §  160  ;  Boice  agt.  Brown,  7  Barb.  80  ;  11  How. 
Pr.  R.  89,  408,  567 ;  12  id.  22,  28,  48,  208.) 

The  correct  practice  was  adopted  in  Benedict  agt.  Seymour, 
(6  How.  Pr.  R.  298,)  where  defences  were  struck  out  of  an  an- 
swer upon  a  motion  for  that  purpose,  because  they  were  not 
separately  stated  according  to  the  last  clause  of  §  150  of  the 
Code.  (See  3  Duer,  645.)  This  practice  was  sanctioned  in 
Waller  agt.  Raskan,  (12  How.  Pr.  R.  28.)  The  case  of  Lan- 
dan  agt.  Levy,  (1  Abbott's  Pr.  R.  376,)  does  not  necessarily 
conflict  with  the  case  of  Benedict  agt.  Seymour,  or  Waller  agt. 
Raskan,  before  cited. 

I  am  compelled  to  differ  with  the  learned  justices  who  de- 
livered the  opinions  in  the  following  cases  :  8  How.  Pr.  R. 
177;  9  id.  198;  4  id.  226;  5  id.  171 ;  11  id.  27.  These  are 
all  special  term  cases.  We  can,  therefore,  overrule  them  with- 
out creating  much  serious  confusion  in  the  practice ;  and  I  think 
we  ought  to  do  so,  because  they  do  not  harmonise  with  the 
mandates  of  the  Code. 

For  these  reasons  the  judgment  of  the  special  term  should 
be  affirmed,  \vith  costs.  Judgment  accordingly. 

GRAY,  Justice,  delivered  an  elaborate  opinion,  by  which  he 
came  to  the  conclusion  that  the  judgment  of  the  special  term 
should  be  affirmed,  with  costs. 

SHANKLAND,  Justice,  concurred.  But  MASON,  Justice,  dis- 
sented. 
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SUPREME  COURT. 

CHARLES  M.  DAVIS,  survivor  of  CALVIN  E.  MATHER,  agt. 
LEONARD  SMITH. 

CHARLES  M.  DAVIS  agt.  SAME  DEFENDANT. 

CHARLES  M.  DAVIS,  DON  CARLOS  WOODCOCK  and  GEORGE  R. 
DAVIS,  jr.,  agt.  SAME  DEFENDANT. 

Where  there  was  an  issue  of  law  or  of  fact  to  be  tried  in  a  cause  pending  when 
the  Code  took  effect,  an  amendment  of  the  complaint  by  increasing  the 
amount  of  damages  after  the  trial,  conies  within  and  is  authorized  by  §  459. 

Where  an  amendment  of  the  complaint  was  asked,  by  increasing  the  amount  of 
damages  to  cover  the  amount  found,  and  reported  by  the  referee  to  be  due 
to  the  plaintiff, 

Held,  that  the  amendment  was  allowable  under  §  169  of  the  Code,  and  by  pre- 
vious authority,  unless  the  defendant  would  be  actually  misled  to  his  prejudice 
in  his  defence  upon  the  merits. 

In  this  case,  held,  that  there  was  no  pretence  that  the  defendant,  or  his  counsel, 
were  misled.  The  action  was  for  professional  services  by  an  attorney,  and  the 
items  were  principally  made  up  of  bills  of  costs  in  various  suits;  and  on  the 
trial  every  item  of  every  bill  was,  in  fact,  contested :  the  defence  was,  proba- 
bly, as  fully  prepared  as  it  could  ever  be. 

Jllbany  Special  Term,  March,  1857. 

MOTION  by  plaintiff,  Davis,  to  amend  the  complaint  in  the 
first  entitled  cause,  by  increasing  the  amount  of  damages,  &c. 

A.  B.  OLIN,  for  plaintiff. 
W.  A.  BEACH,  for  defendant. 

GOULD,  Justice.  In  regard  to  these  causes,  I  am  of  opinion 
that  when  the  Code  took  effect  there  was  in  each  "an  issue  of 
law  or  of  fact,  to  be  tried  ;"  and  therefore  the  provisions  of  the 
Code  applied  "to  the  trial  and  all  subsequent  proceedings;" 
(Code,  §  459  ;)  whether  for  the  purposes  of  amendments,  on  the 
trial  or  after  it,  or  for  any  other  purposes. 


188  NEW-YORK  PRACTICE  REPORTS. 


Davis  agt.  Smith,  &c.  &c. 


Would,  then,  the  amendment  (asked  by  the  plaintiff  in  the 
cause  first  above  entitled)  of  the  complaint  by  increasing  the 
?.mount  of  damages  claimed  so  as  to  cover  the  amount  found  by 
the  referee,  be  an  amendment  allowable  under  §  169  of  the 
Code,  as  not  having  "  actually  misled  the  adverse  party,  to  his 
prejudice,  "in  maintaining  his  action,  or  defence,  upon  the 
merits?" 

The  only  case  that  has  been  cited,  bearing  on  this  point,  and 
decided  under  the  Code,  is  Corning  agt.  Corning.  (1  Code  Rep. 
JV*.  S.  351.)  That  was  an  action  for  assault  and  battery;  com- 
ing fully  within  the  case  (in  17  Johnson,  111,)  in  which  the 
plaintiff  was  said  to  be  the  best  judge  of  the  injury  he  had  sus- 
tained, and  so  should  be  confined  to  it :  and  the  amendment  was 
denied.  And,  with  all  deference  to  the  decision  in  Corning  agt. 
Corning,  that  conclusion  will,  on  examination  of  the  cases  there 
referred  to,  (7  Cow.  517;  1  Wend.  72;  3  Wend.  356,)  be  found 
not  to  be  "  virtually  overruled  "  in  those  cases.  On  referring 
to  the  two  (of  those  three)  cases  that  can  be  said  to  be  analo- 
gous to  the  present  case,  (7  Cow.  517,  and  3  Wend.  356,)  it  will 
be  seen  that  the  ground  stated  as  the  criterion,  by  which  to  de- 
cide the  justness  of  granting  the  amendment, — (and  the  amend- 
ment was  allowed  in  both  cases) — is  very  similar  to  that  fixed  by 
§  169  of  the  Code. 

In  Hoffnagle  agt.  Leavitt,  (7  Cowen,  517,)  it  is  said  of  the 
amendment,  "it  should  be  granted;  but  that  must  be  without 
prejudice  to  the  defendant.  He  and  his  counsel  were,  in  fact, 
misled,  s\)  as  not  fully  to  prepare  the  defence."  And  the  only 
terms  there  imposed  were  consenting  to  a  new  trial  in  thirty 
days  ;  without  paying  any  costs. 

In  Dox  agt.  Dey,  (3  Wend.  356,  362,)  the  verdict  was  founded 
on  the  value  of  wheat  on  a  particular  day;  and  there,  (in  grant- 
ing the  amendment  on  payment  of  costs  of  the  trial  and  motion, 
and  consenting  t}  a  new  trial,)  the  court  give  this  reason  :  "such 
an  amendment  would  be  improper,  without  giving  the  defendant 
an  opportunity  of  reducing  the  damages;  which  on  the  trial  he 
had  no  occasion  to  do,  by  reason  of  the  moderate  amount  claimed 
in  the  declaration." 
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In  this  case  there  is  no  pretence  that  the  defendant,  or  his 
counsel,  were  misled.  The  suit  was  for  professional  services, 
by  an  attorney,  and  the  items  were  principally  made  up  of  bills 
of  costs  in  various  suits.  On  the  trial  every  item  of  every  bill 
was,  in  fact,  contested;  the  defence  was  probably  as  fully  pre- 
pared as  it  could  ever  be  :  and  every  attempt  made  to  reduce 
the  amount, — that  being,  indeed,  the  main  effort  of  the  defence. 
It  thus  seems  to  me  to  come  very  clearly  within  the  principle 
both  of  the  Code  and  of  the  prior  decisions  as  above  quoted. 
More  especially  will  it  be  seen  to  do  so,  when  it  is  further 
taken  into  consideration  that  very  nearly  one  half  of  the  amount 
reported  due,  consists  of  the  interest;  and  that  that  interest  has 
chiefly  accrued  since  the  suit  was  commenced. 

I  shall  allow  the  amendment  asked,  on  plaintiff's  paying  to 
defendant  $10  costs  of  this  motion. 

The  other  objects  of  the  motion,  in  all  the  cases,  I  will  not 
now  pass  upon  ;  as  I  presume  that,  the  main  question  having 
been  disposed  of,  the  parties  will  have  little  difficulty  in  agree- 
ing on  at  least  the  greater  part  of  the  details.  Should  they 
not,  the  plaintiffs  have  (or  plaintiff  has)  leave  to  move  those 
matters  again,  on  the  same  papers,  or  such  others  as  he  or  they 
may  be  advised. 

Unanimously  affirmed,  on  appeal,  at  Albany  general  term, 
May,  1857,  before  Justices  WILLIAM  B.  WRIGHT,  HARRIS  and 
GOULD. 


SUPERIOR  COURT. 

WILLIAM  MURPHY  agt.  GEORGE  F.  MERCHANT  and  MARVIN 
J.  MERCHANT. 

An  allegation  in  the  complaint  that  the  note  was  made  by  the  defendant,  A 

B ,  and  "  for  a  further  inducement  to  the  plaintiff  to  accept  the  same,  was 

indorsed  by  the  defendant,  C D ,  and  was  then  delivered  to  and  in- 
dorsed by  the  plaintiff,"  held  insufficient  to  charge  C D ,  the  indorser, 

with  liability,  where  the  note  was  made  payable  to  order  of  the  plaintiff. 
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It  seems,  that  it  is  very  doubtful  whether  any  evidence  of  a  parol  agreement 
varying  the  legal  rights  or  obligation  of  the  payee  and  second  indorser,  can  be 
admitted. 

Special  Term,  Feb.,  1857. 

DEMURRER  to  complaint. 

The  action  was  against  one  of  the  defendants  as  maker  and 
the  other  as  indorser  of  a  promissory  note,  payable  to  the  order 
of  the  plaintiff  himself,  and  indorsed  by  him. 

The  complaint  averred  that  the  note  was  made  by  the  de- 
fendant George  F.  Merchant;  and  "for  a  further  inducement 
to  the  plaintiff  to  accept  the  same,  was  indorsed  by  the  defend- 
ant M.  J.  Merchant,  and  was  then  delivered  to  and  indorsed  by 
the  plaintiff."  The  complaint  then  set  forth  the  note,  averred 
demand  and  refusal  of  payment,  and  due  notice  thereof,  and 
claimed  judgment  for  the  amount  of  the  note,  with  interest  and 
costs. 

The  defendant  M.  J.  Merchant  demurred,  on  the  ground 
that  the  complaint  did  not  state  facts  constituting  a  cause  of 
action. 

HULL  &  STOCKER,  for  defendants. 
R.  BUSTEED,  for  plaintiff. 

» 

DUER,  Justice.  It  is  not  necessary  to  decide  that  no  state 
of  facts  can  be  shown  that  would  entitle  the  payee  and  first  in- 
dorser of  a  negotiable  note  to  maintain  an  action  against  a 
second  indorser,  and  charge  him  as  such;  although,  for  myself, 
I  entertain  great  doubts  whether  any  evidence  of  a  parol 
agreement,  varying  the  legal  rights  and  obligation  of  the  par- 
ties, ought  to  be,  or  would  now  be  admitted.  It  is  sufficient 
now  to  say  that  the  action  is  certainly  not  maintainable  upon 
the  facts  set  forth  in  this  complaint,  and  that  the  demurrer  must 
be  allowed.  $  Sand.  Rep.  647;  2  Duer  Rep.  40;  SKer.R.) 

Judgment  for  the  defendant  M.  J.  Merchant,  with  usual 
liberty  to  plaintiff  to  amend  upon  payment  of  costs. 
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SUPREME   COURT. 

ALFRED  WOTKYNS,  president,  &c.,  agt.  TIMOTHY  C.  ABRA- 
HAMS and  wife. 

"Where  &  judgment  on  confession,  founded  upon  promissory  notes  executed  by 
husband  and  wife,  is  entered  against  them,  and,  on  an  application  of  the 
plaintiff,  an  order  is  entered  without  opposition,  appointing  a  receiver  to  take 
charge  of  and  sell  such  of  the  property  of  the  wife  as  may  be  bound  by  the 
judgment,  or  so  much  as  may  be  necessary  to  satisfy  the  judgment, 

The  whole  proceedings  are  illegal  and  void.  Because,  the  notes  being  void  as 
against  the  wife,  it  follows  that  the  confession  of  judgment  is  also  void;  be- 
sides, a  judgment  is  never  rendered  against  a  married  woman  personally. 

Albany  Special  Term,  Dec.,  1855. 

MOTION  to  set  aside  proceedings,  &c. 

On  the  6th  day  of  April,  1853,  the  defendant  Abrahams  and 
his  wife  signed  a  statement  in  writing  for  the  purpose  of  con- 
fessing judgment  thereon,  whereby  they  acknowledged  them- 
selves to  be  indebted  to  the  plaintiff  in  the  sum  of  $1,175.47. 
It  was  stated  that  the  indebtedness  arose  upon  four  notes  of 
hand  which  had  been  given  to  the  plaintiff  for  money  had  and 
received  from  the  bank  of  which  the  plaintiff  was  president. 
The  statement  was  verified  by  the  oath  of  both  defendants. 
Upon  this  statement  a  judgment,  as  upon  confession,  wras  en- 
tered the  next  day,  and  docketed  in  the  county  of  Albany. 

In  October,  1855,  upon  an  affidavit  stating  that  the  defend- 
ant Mrs.  Abrahams  was  a  married  woman,  and  was,  at  the  time 
the  judgment  was  recovered,  the  owner  of  several  Jots  and  par- 
cels of  real  estate  in  the  county  of  Albany,  upon  which  the 
judgment  was  a  lien,  and  that  the  defendant  Timothy  C.  Abra- 
hams had  no  property  out  of  which  the  judgment  could  be  col- 
lected, the  plaintiff  moved,  at  a  special  term,  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  and  sell  such  of  the  prop- 
erty of  Mrs.  Abrahams  as  might  be  bound  by  the  judgment,  or 
so  much  thereof  as  might  be  sufficient  to  satisfy  the  judgment. 
Notice  of  this  motion  was  served  upon  Mrs.  Abrahams,  person- 
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ally.  No  one  appearing  to  oppose  the  motion,  it  was  granted, 
and  an  order  was  made  appointing  a  receiver  of  all  the  property 
of  Mrs.  Abrahams,  with  directions  to  sell  the  same  and  apply 
the  proceeds  to  the  satisfaction  of  the  judgment. 

Upon  affidavits  showing  these  facts,  a  motion  was  made  on 
behalf  of  the  defendants  to  set  aside  the  order,  and  allow  the 
defendants  to  be  heard  in  opposition  to  the  motion  for  a  re- 
ceiver. 

A.  ALEXANDER,  for  plaintiff . 
MARTIN  I.  TOWNSEND,  /or  defendants. 

HARRIS,  Justice.  The  proceedings  in  this  case  have  been 
illegal  from  the  beginning.  The  notes  upon  which  the  judg- 
ment was  confessed,  as  contracts  for  the  payment  of  money, 
were  void.  No  action  at  law  could  be  maintained  upon  them 
against  Mrs.  Abrahams.  {Phillips  agt.  Hagadon,  12  How.  17; 
Chapman  agt.  Lemon,  11  id.  235;  Cobine  agt.  St.  John,  12  id. 
333.)  In  a  proper  case,  the  court,  in  the  exercise  of  its  equit- 
able jurisdiction  may  charge  the  separate  property  of  the  wife 
with  the  payment  of  a  debt,  but  a  judgment  is  never  rendered 
against  a  married  woman,  personally. 

The  notes  being  void,  as  against  Mrs.  Abrahams,  it  follows 
that  the  confession  of  judgment  and  the  judgment  itself  are  also 
void.  (See  Brittin  agt.  Wilder,  6  Hill,  242 — and  cases  there 
cited.} 

The  plaintiffs  acquired  no  lien  upon  the  separate  property  of 
the  wife,  and  no  receiver  should  have  been  appointed.  The 
order  for  that  purpose  must  be  vacated. 

Neither  party  should  have  costs  upon  the  motion. 
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SUPREME  COURT. 
FREEMAN  CLARKE  agt.  THE  CITY  OF  ROCHESTER, 

All  the  inherent  power  of  the  people  for  self-government,  not  delegated  to  the 
general  government,  is  reserved  to  and  belongs  to  the  state. 

Of  such  reserved  powers  the  entire  legislative  power  is  vested  in  the  state  legis- 
lature, subject  to  no  restrictions  or  limitations,  except  such  as  are  contained 
in  the  state  constitution. 

The  taxing  power  belongs  to  the  legislature,  and  is  subject  to  no  limits  or  re- 
strictions outside  of  the  United  States  and  state  constitutions. 

The  power  to  authorize  the  construction  of  works  of  internal  improvements, 
and  to  provide  for  their  construction  by  the  officers  or  agents  of  the  state,  rests 
with,  and  pertains  to,  the  legislature,  to  be  exercised  within  its  exclusive  dis- 
cretion. 

Such  works  may  be  constructed  by  general  taxation,  and  in  case  of  local  works 
by  local  taxation;  or  the  state  may  aid  in  their  construction  by  becoming  a 
stockholder  in  private  corporations ;  or  authorize  municipal  corporations 
to  become  such  stockholders  for  such  purpose. 

Railroads  are  public  works,  and  may  be  constructed  by  the  state,  or  by  corpor- 
ations, and  lands  taken  for  their  use,  are  taken  for  the  public  use,  and  may 
be  so  taken  on  payment  of  a  just  compensation. 

The  legislature  is  the  exclusive  judge  in  respect  to  what  works  are  for  the  public 
benefit,  and  in  regard  to  the  expediency  of  constructing  such  works,  and  as  to 
the  mode  of  their  construction,  whether  by  the  state  or  by  private  or  muni- 
cipal corporations,  in  whole  or  iu  part. 

The  legislature  may  authorize  municipal  corporations  to  subscribe  to  the  stock 
of  a  railroad  company,  with  the  consent  and  approval  of  a  majority  of  the 
corporators  duly  ascertained. 

The  passage  of  a  law  authorizing  such  subscriptions  to  the  stock  of  a  private 
corporation,  subject  to  the  assent  or  approval  of  the  corporation;  or  to  take 
effect  upon  the  approval  or  assent  of  a  municipal  corporation,  by  the  vote  of 
the  corporators,  is  not  a  delegation  of  power  to  the  corporation  to  pass  a 
law,  but  is  a  legitimate  case  of  conditional  legislation,  and  is  entirely  within 
the  discretion  of  the  legislature. 

The  act  to  amend  the  charter  of  the  city  of  Rochester,  passed  July  5th,  1851, 
including  the  §§  285  to  291  inclusive,  was  a  valid  law  immediately  upon  its 
passage  and  the  signature  of  the  governor  thereto  ;  and  the  provision  therein 
that  those  sections  should  not  take  effect  until  approved  by  the  corporation, 
merely  suspended  the  power  of  the  common  council  to  act  upon  said  sections 
until  such  approval. 

The  acts  of  the  city  of  Rochester,  in  subscribing  for  the  stock  of  the  Genesee 
Valley  Railroad  Company,  and  in  issuing  the  bonds  of  the  city  for  such  stock, 
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as  stated  in  the  case  in  this  action,  were  legal  and  valid  acts;  and  the  city  was 
entitled  to  take  and  hold  such  stock,  or  to  sell  it  to  the  plaintiff  as  valid  stock, 
and  is  bound  to  pay  the  bonds  so  issued;  and  the  plaintiff  was  not  entitled  to 
rescind  his  contract  for  the  purchase  of  such  stock,  on  the  ground  of  its  inval- 
idity. (It  will  be  seen  that  thin  decision  reverses  that  of  Mr.  Justice  W.  F. 
ALLEN  in  the  same  case,  13  How.  204.) 

It  is  fatally  erroneous  in  regarding  and  treating  the  subject  of  the  provisions  in 
question  as  a.  private  business,  belonging  to  the  same  class  as  the  business  of 
banking,  and  of  manufacturing,  and  commercial  associations,  incorporated  or 
unincorporated.  (Per  T.  R.  STRONG,  Justice.) 

Assuming  the  construction  of  the  railroad  to  be  (which  it  clearly  is)  a  work  of 
public  character,  which  the  city  might  be  authorized  to  do,  it  seems  to  be 
clear,  that  it  might  equally  be  authorized  to  assist  others  in  doing  the  work. 
The  power  of  the  legislature  over  the  subject  being  established,  the  expediency 
or  propriety  of  its  exercise  in  any  case  cannot  be  reviewed  by  the  courts.  (Per 
T.  R.  STRONG,  Justice.) 

Most,  if  not  all  of  the  strength  of  the  argument  to  sustain  the  unconstitution- 
ally of  this  law  rests  upon  the  idea,  already  attempted  to  be  refuted,  that  the 
authority  sought  to  be  conferred  by  the  legislature,  and  the  object  of  the  law, 
are  of  a  private  and  not  of  a  public  nature.  Viewing  them  in  a  light  directly 
the  reverse,  they  are  readily  seen  to  be  harmonious  with  every  part  of  the 
constitution.  (Per  T.  R.  STRONG,  Justice.) 

Cayuga  General  Term,  March,  1857. 

Present,  JOHNSON,  STRONG  and  SMITH,  Justices. 

APPEAL  from  a  judgment  entered  upon  the  order  of  Judge 
ALLEN.  Case  argued  at  Rochester,  March,  1857,  and  decided 
at  the  late  Cayuga  general  term. 

E.  GRIFFIN  &  O.  HASTINGS,  for  appellant. 
S.  MATTHEWS,  for  respondent. 

By  the  court — E.  DARWIN  SMITH,  Justice.  This  action  was 
brought  to  recover  the  sum  of  $41,740,  paid  for  principal  and 
interest  by  the  plaintiff,  upon  a  contract  for  the  sale  to  him,  by 
the  defendant,  of  $3,000  shares  of  the  stock  of  the  Rochester 
and  Genesee  Valley  Railroad  Company,  issued  under  and  in 
pursuance  of  §§  285  to  292  inclusive,  of  an  act  to  amend  the 
charter  of  the  city  of  Rochester,  passed  July  3d,  1851. 

The  learned  judge,  before  whom  the  cause  was  tried  without 
a  jury  at  the  circuit,  has  found,  as  a  conclusion  of  law  upon  the 
facts  stated  in  the  case,  that  the  said  sections  (285  to  292  in- 
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elusive,  of  the  act  aforesaid,)  never  became  a  valid  law  of  the 
state,  and  that  the  subscription  to,  and  the  taking  of  the  said 
3,000  shares  of  the  stock  of  the  Genesee  Valley  Railroad  Com- 
pany, authorized  and  taken  under  said  sections,  were  illegal 
and  void ;  that  the  several  payments  made  by  the  plaintiff  to 
the  defendant  therefor  were  made  without  consideration,  and 
that  the  plaintiff  was  entitled  to  rescind  the  said  contract  and 
require  the  repayment,  and  recover  against  the  defendant  the 
several  sums  with  the  interest  thereon,  and  accordingly  rendered 
judgment  for  the  plaintiff  for  the  money  so  paid,  deducting  cer- 
tain offsets  specified  in  the  case.  From  this  judgment  the  de- 
fendant has  appealed  to  this  court,  and  we  are  called  upon  to 
review  the  decision  of  the  circuit  judge  upon  the  single  ques- 
tion, whether  the  said  sections  of  the  act  aforesaid  were  or  were 
not  constitutional  and  valid  1 

Under  our  republican  system  the  powers  of  government  are 
distributed  to  the  executive,  legislative  and  judiciary  depart- 
ments. It  is  the  exclusive  province  of  the  legislature  to  enact 
the  laws,  and  to  pass  upon  all  questions  relating  to  their  ex- 
pediency, the  time,  manner  and  mode  of  their  operation.  It 
pertains  to  the  judiciary  to  interpret  the  laws  thus  enacted,  and 
to  carry  the  same  into  effect.  Acting  in  common  with  the 
legislature  under  the  constitution,  which  both  are  sworn  alike 
to  support,  it  is  our  duty  to  bring  all  laws,  when  called  upon  in 
due  form  to  enforce  them,  to  the  touchstone  of  the  constitution, 
and  to  pronounce  against  the  validity  of  all  acts  clearly  in  con- 
flict with  the  fundamental  law. 

The  invalidity  of  the  act  under  which  the  defendant  took  the 
stock  and  issued  the  city  bonds  in  question,  is  placed  by  the 
learned  judge  who  tried  the  cause  at  the  circuit,  as  appears  from 
his  opinion,  upon  two  grounds: 

First,  on  the  ground  that  the  sections  of  the  act  conferring 
the  power  upon  the  mayor  and  common  council  of  Rochester 
to  subscribe  for  the  stock  in  the  Genesee  Valley  Railroad  Com- 
pany, and  issue  bonds  to  pay  for  the  same,  were  not  duly  passed 
in  conformity  with  forms  prescribed  in  the  constitution. 

Secondly,  on  the  ground  that  the  legislature  could  not  confer 
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upon  municipal  corporations,  and  the  defendant  could  not  ex- 
ercise the  powers  of  subscribing  to  the  stock  of  a  railroad  com- 
pany, and  issuing  bonds  of  the  city  as  authorized  by  the  charter 
in  question. 

In  approaching  the  discussion  of  the  questions  presented  upon 
this  appeal,  it  is  impossible  that  we  should  be  insensible  to  the 
great  importance  of  the  cause,  and  of  the  uncommon  magnitude 
of  the  interests  involved  in  its  decision. 

Aside  from  the  $300,000  of  the  bonds  of  the  city  of  Rochester 
in  question  in  this  action,  now  doubtless  in  the  hands  of  inno- 
cent holders,  who  have  purchased  them  for  their  full  nominal 
amount,  probably  millions  of  other  bonds  of  like  character  have 
been  issued  by  other  city  and  town  authorities,  all  to  be  affect- 
ed by  our  decision.  The  pecuniary  loss  to  individuals  which 
the  affirmance  of  the  decision  of  the  circuit  judge  will  involve, 
the  check  it  will  give  to  many  important  public  improvements 
in  this  state  and  elsewhere,  and  the  disastrous  influence  it  must 
have  upon  public  credit,  and  upon  the  character  of  the  cities 
and  towns,  and  of  the  states  under  whose  authority  and  laws 
these  bonds  have  been  issued,  can  scarcely  be  over  estimated. 

Considerations  of  this  kind,  while  they  cannot  be  unheeded 
or  unappreciated  by  the  court,  cannot  be  permitted  to  divert  us 
from  our  duty  to  declare  the  law  according  to  our  convictions, 
irrespective  of  the  consequences.  They  may,  however,  most 
fitly  be  permitted  to  exercise  a  proper  influence  in  impressing 
upon  us  the  duty  of  more  than  ordinary  carefulness  in  our  in- 
vestigations, deliberations  and  conclusions. 

The  first  question  presented  upon  this  appeal  is  purely  one 
of  form. 

It  is  not  the  first  question  in  order  discussed  in  the  opinion 
of  the  circuit  judge,  but  meets  us  in  limine  in  the  case,  and 
should,  we  think,  be  first  considered  :  for  if  the  objection  it 
presents  is  well  taken,  it  is  necessarily  conclusive  of  the  cause. 
This  question  is  based  upon  the  decision  of  the  court  of  ap- 
peals in  Barto  agt.  Himrod,  4  Selden  483,  and  Thome  agt.  Cra- 
mer, 15  Barb.  112;  and  Bradley  agt.  Baxter,  id.  122. 

These  cases  arose  under  the  act  "  to  establish  free  schools 
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throughout  the  state,  passed  March  26, 1849."  The  tenth  sec- 
tion of  that  act  was  as  follows : — 

"  The  electors  shall  determine,  by  ballot  at  the  annual  elec- 
tion to  be  held  in  November  next,  whether  this  act  shall  or  shall 
not  become  a  law." 

Sections  11, 12,  8,  13,  provide  for  submitting  the  question  to 
the  people  *at  the  next  election,  and  prescribe  the  form  of  the 
proceedings  for  that  purpose. 

The  14th  section  was  as  follows : — 

"  In  case  a  majority  of  all  the  votes  in  the  state  shall  be  cast 
against  the  new  school  law,  this  act  shall  be  null  and  void; 
and  in  case  a  majority  of  all  the  votes  in  the  state  shall  be  cast 
for  the  new  school  law,  then  this  act  shall  become  a  law,  and  shall 
take  effect  on  the  first  day  of  January,  1850." 

The  court  of  appeals  held  that  this  act  was  invalid,  "because 
the  provisions  contained  in  it  in  relation  to  free  schools  were 
never  constitutionally  enacted." 

Judge  RUGGLES,  who  gave  the  leading  opinion,  says  of  the 
provisions  of  the  act,  that  "  they  were  not  law,  or  to  become 
law,  until  they  had  received  a  majority  of  the  votes  of  the 
people  at  the  general  election  in  their  favor,  nor  unless  they 
received  such  majority.  It  results,  therefore,  unavoidably  from 
the  terms  of  the  act  itself,  that  it  was  the  popular  vote  which 
made  the  law.  The  legislature  prepared  the  plan  or  project, 
and  submitted  it  to  the  people  to  be  passed  or  rejected." 

Judge  WILLARD,  who  also  gives  an  opinion  in  the  case,  says 
of  it :  "  In  short,  the  law  was  a  mere  proposition  submitted  to 
the  people,  to  be  adopted  or  rejected,  as  they  please." 

It  is  upon  this  ground  that  the  decision  was  put ;  that  the 
act  in  question  had  none  of  the  properties  of  a  law  ;  that  it  was 
a  mere  project  or  proposition  of  the  legislature,  submitted  to  the 
people  for  their  adoption  or  rejection.  It  is,  of  course,  an  au- 
thoritative and  binding  adjudication  upon  the  case  presented, 
and  affords  a  conclusive  rule  for  the  decision  of  all  cases  de- 
pending upon  the  same  facts.  While  we  bow  to  its  decision 
on  the  point  presented,  we  are  at  liberty  to  dissent  from  some 
of  the  reasoning  advanced  for  the  decision,  and  submit  with 
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respect  that  the  soundness  of  some  of  the  conclusions  or  views 
contained  in  the  opinions  of  the  learned  judges  who  gave  the 
opinion  of  the  court,  may  well  be  questioned.  But  the  case, 
doubtless,  establishes  the  rule  in  this  state,  that  the  legislature 
cannot  evade  the  responsibility  of  passing  general  acts  by  sub- 
mitting a  project  of  a  law  to  the  people,  for  their  acceptance  or 
rejection. 

2d.  We  come,  then,  to  the  question,  whether  the  rule  thus 
established  applies  to  the  sections  of  the  act  to  amend  the  char- 
ter of  the  city,  under  which  the  points  in  controversy  now  pre- 
sented to  the  court  have  arisen.  The  act  in  which  these  sec- 
tions are  contained,  is  entitled  u  An  Act  to  amend  an  act  en- 
titled An  Act  to  Amend  and  Consolidate  the  several  acts  re- 
lating to  the  City  of  Rochester,  passed  April  10,  1850,  passed 
July  3d,  1851,  three-fifths  being  present,  as  the  same  appears 
in  the  Session  Laws  of  1851,  chap.  38-9,  p.  757." 

The  act  consists  of  twenty-four  sections  containing  provisions 
in  respect  to  a  great  variety  of  particulars  before  it  comes  to 
the  §§  285,  286,  287,  289,  290,  291  and  292,  in  question, 
which  are  additions  to  the  charter. 

Section  285  declares  that,  "  It  shall  be  lawful  for  the  com- 
mon council  of  the  city  of  Rochester  to  borrow  on  the  faith  and 
credit  of  said  city,  any  sum  of  money  not  exceeding  three  hun- 
dred thousand  dollars,  for  a  term  not  exceeding  twenty  years, 
at  a  rate  of  interest  not  exceeding  seven  per  cent,  per  annum, 
and  to  execute  bonds  therefor  under  the  corporate  seal  and  the 
signature  of  the  mayor,  and  such  other  officers  as  the  common 
council  may  designate.  The  bonds  so  to  be  executed  may  be 
in  such  sums,  and  payable  in  such  places  and  times,  not  ex- 
ceeding twenty  years,  and  in  such  form  as  the  common  council 
may  deem  expedient." 

Section  286  authorizes  the  common  council  to  dispose  of  such 
bonds  in  such  manner  as  they  shall  deem  advantageous  for  the 
city,  and  the  money  which  shall  be  so  raised  to  be  invested  in 
the  stock  of  the  Rochester  and  Genesee  Valley  Railroad  Com- 
pany, and  employed  and  used  in  the  construction  of  said  rail- 
road buildings  and  appurtenances,  and  for  no  other  purpose,  and 
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the  common  council  was  authorized  to  subscribe  for  or  purchase 
said  stock  to  the  amount  of  $300,000,  the  city  to  acquire  all 
the  rights  and  privileges,  and  be  liable  to  all  the  responsibili- 
ties of  stockholders. 

Section  287  provides  that  the  dividends  to  be  received  on 
the  stock  shall  be  applied  to  pay  the  interest  on  the  bonds,  and 
in  case  of  a  deficiency,  the  amount  to  be  made  up  by  taxation 
in  the  same  manner  as  other  city  expenses. 

Section  288  allows  the  common  council  to  loan  the  money  to 
be  received  on  the  bonds,  before  it  shall  be  required  in  the  con- 
struction of  the  road,  to  banks. 

Section  289  authorizes  the  common  council  to  exchange  the 
stock  for  the  bonds  or  to  sell  the  same. 

Section  290  provides  that  the  common  council  shall  nomi- 
nate and  appoint  one  director  in  the  railroad  company  for  every 
$75,000  of  stock  held  by  the  city  at  the  time  of  any  election  of 
directors. 

Section  291  declares  that  the  preceding  §§  285,  286,  287, 
288,  289,  290,  together  with  this  section,  (§  291,)  shall  not  take 
effect  until  they  shall  be  submitted  to  the  electors  of  the  city 
of  Rochester  qualified  to  vote  for  charter  officers  of  said  city, 
at  such  times  as  the  common  council  shall  direct,  for  the  pur- 
pose of  determining  "  whether  or  not  it  is  expedient  for  said  city 
to  borrow  the  money  mentioned  in  said  sections  for  the  purpose 
therein  specified;"  and  provides  also  particularly  how  the  elec- 
tion shall  be  conducted,  the  votes  canvassed,  the  result  ascer- 
tained, and  a  certificate  thereof  filed  in  the  city  clerk's  office,  in 
the  same  manner  as  at  the  other  charter  elections. 

Section  292  is  as  follows : — 

"  If  the  said  sections,  285,  286,  287,  288,  289,  290,  291, 
shall  be  approved  by  two-thirds  of  the  votes  of  the  electors  of  \ 
said  city,  and  voting  at  such  election  as  above  prescribed,  then 
the  same  shall  take  effect  immediately  after  the  filing  of  the 
certificate  of  such  approval  of  the  said  act  by  the  mayor  and 
clerk  of  the  said  common  council." 

In  construing  this  statute,  both  in  reference  to  its  constitu- 


200  NEW-YORK  PRACTICE  REPORTS. 

Clarke  agt.  The  City  of  Rochester. 

tionality  and  in  respect  to  its  legal  force  and  operation,  we  are 
to  be  governed  by  certain  clearly  defined  rules. 

First.  In  respect  to  its  constitutionality.  We  can  declare 
an  act  of  the  legislature  void  only  when  it  violates  the  consti- 
tution, clearly,  palpably,  plainly,  and  in  such  manner  as  to  leave 
no  doubt  or  hesitation  on  our  minds. 

This  rule  is  very  generally  asserted  in  the  courts  of  this 
country  by  the  judges  of  the  United  States  and  state  courts. 
(6  Cranch,  87;  4  Dallas,  14;  3  Sergt.  and  Rawle,  178;  12 
Wheaton,  270 ;  10  Conn.  522 ;  1  Cow.  550 ;  13  Pick.  60 ;  21 
Penn.  9 ;  Sharpless  agt.  The  Mayor  of  Philadelphia,  Harris, 
164.)  In  Adams  agt.  How,  (14  Mass.  345,)  the  rule  is  thus 
stated  :  "  The  legislature  is,  in  the  first  instance,  to  be  judge 
of  its  own  constitutional  powers;  and  it  is  only  when  manifest 
assumption  of  authority,  or  misapprehension  of  it,  clearly  ap- 
pears, that  the  judicial  power  will  refuse  to  execute  the  law." 
And  in  Wellington  agt.  Petitioners,  (16  Pick.  95,)  Chief  Justice 
SHAW  says  the  courts  should  "  never  declare  a  statute  void  un- 
less the  nullity  and  invalidity  of  the  act  was  placed  in  their 
judgment  beyond  reasonable  doubt;"  and  such  is  the  rule  as 
laid  down  by  the  judges  in  most  of  the  state  courts.  So,  in  the 
exposition  of  a  statute,  it  is  the  duty  of  the  court  to  seek,  to 
ascertain  and  to  carry  out  the  intention  of  the  legislature  in  its 
enactment,  and  to  give  full  effect  to  such  intention ;  and  they 
are  bound  so  to  construe  the  statute,  if  practicable,  as  to  give 
it  force  and  validity  rather  than  to  avoid  it,  or  render  it  nuga- 
tory. (Dwarris  on  Statutes,  690  ;  2  Rol.  126 ;  llth  of  Coke,  73.) 

Looking  at  this  act  in  the  light  of  these  principles,  and  as- 
suming that  the  legislature  had  no  purpose  in  its  passage  to 
transcend  its  constitutional  powers,  we  come,  then,  to  the  in- 
quiry, what  is  the  true  interpretation  of  the  act  in  respect,  in 
this  connection,  to  the  principles  and  rules  which  must  govern 
the  enactment  of  laws,  as  declared  in  the  case  of  Barto  agt. 
Himrod. 

The  inhabitants  of  the  city  of  Rochester  were,  many  years 
since,  created  a  corporation  for  municipal  purposes,  by  the 
name  of  "  The  City  of  Rochester."  The  act  of  July  3,  1851, 
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was  an  act  amending  the  charter  of  the  city,  and  contains  a 
great  variety  of  provisions,  enlarging  and  modifying  the  powers 
previously  granted.  The  incorporation  of  the  §§  285  to  291 
inclusive,  in  the  act,  was  designed  as  an  enlargement  of  the 
powers  of  the  city  government. 

Municipal,  like  private  corporations,  derive  all  their  powers 
from  the  legislature,  which  may  grant  such  powers  as  it  pleases, 
and  may  enlarge,  abridge,  or  take  away  such  powers  as  are  of 
a  pure  municipal  character  in  its  legislative  discretion.  The 
power  conferred  upon  the  common  council  in  these  sections, 
we  will  assume  at  this  stage  of  the  discussion,  to  be  entirely 
within  the  limits  of  the  legislative  power.  In  §  285  explicit 
power  is  given  to  the  common  council  to  borrow  $300,000,  on 
the  faith  and  credit  of  the  city,  and  issue  bonds  therefor  under 
the  corporate  seal. 

Section  286  directs  that  the  money  so  borrowed  shall  be  in- 
vested in  the  stock  of  the  Genesee  Valley  Railroad  Company, 
and  employed  and  used  in  the  construction  of  the  said  railroad. 
The  intention  of  the  legislature  was  very  clearly  to  give  to  the 
city  of  Rochester  power  to  aid,  with  this  $300,000  in  the  con- 
struction of  the  Rochester  and  Genesee  Valley  Railroad. 

This  road,  it  appears  in  the  case  is,  "  a  road  commencing  at 
the  city  of  Rochester,  and  running  southerly  along  the  valley 
of  the  Genesee  river,  and  when  completed  is  to  terminate  at 
Portage,  in  the  county  of  Allegany."  That  this  enterprise  was 
one  of  public  utility,  and  one  locally  beneficial  to  the  city  of 
Rochester,  the  legislature  have  clearly  determined.  Whether 
it  was  to  be  relatively  of  such  local  benefit  as  to  warrant  the 
city  in  incurring  a  debt  of  $300,000  for  its  construction,  was  a 
question  the  legislature  did  not  decide.  It  gave  the  power  and 
left  it  for  the  corporation,  the  body  of  the  citizens,  to  determine 
that  question  for  themselves.  The  power  thus  conferred  upon 
the  people  of  Rochester  was  not  within  the  case  of  Barto  agt. 
Himrod,  a  delegation  of  the  power  to  pass  the  law,  put  a  fit  and 
proper  restraint  or  limitation  upon  the  power  granted  in  the 
said  act,  and  entirely  within  the  limits  of  the  legislative  discre- 
tion. The  act  itself  was  complete  when  it  had  passed  the  two 
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houses  of  the  legislature  and  received  the  signature  of  the  gov- 
ernor. It  had  all  the  attributes  of  a  law.  It  was  per  feet,  final  and 
decisive  in  all  its  parts.  Its  final  section,  in  explicit  terms,  de- 
clares that,  "  This  act  shall  take  effect  immediately."  It  imparted 
new  power  to  the  corporation,  which  it  might  or  might  not  ac- 
cept and  exercise ;  but  the  legislature  had  done  all  its  duty  in 
the  matter — exercised  its  full  discretion  on  the  subject,  and  left 
it  for  the  city  to  accept  or  not,  the  power  conferred.  It  left  no 
matter  to  the  discretion  of  the  citizens  of  Rochester  except 
what  related  to  the  execution  of  the  law. 

The  power  to  make  a  law  includes  and  implies  the  power  to 
fix  and  determine  its  terms>  conditions  and  provisions.  No  such 
power  was  conferred  by  this  act.  The  question  referred  to  the 
electors  of  the  city  of  Rochester,  was,  in  substance  and  effect, 
whether  the  charter  privileges  offered  by  the  legislature  should 
or  should  not  be  accepted. 

The  election  to  be  held,  as  prescribed  in  §  291,  was  "for  tfie 
purpose  of  determining  whether  or  not  it  was  expedient  for  said 
city  to  borrow  the  money  mentioned  in  said  sections  for  the  pur- 
pose therein  specified." 

The  legislature  passed  an  act  giving  enlarged  power  to  the 
common  council,  subject  to  the  acceptance,  assent  and  approval 
of  the  corporation. 

The  common  council  is  not  the  corporation.  It  is  the  mere 
local  legislature  of  the  city. 

The  inhabitants  of  the  city  are  the  corporation.  (§  2  of 
Charter.) 

The  legislature  provided  that  the  powers  specified  in  these 
sections  should  not  be  exercised  by  the  common  council  with- 
out the  consent  of  the  corporators,  to  be  ascertained  in  a  pre- 
scribed legal  form  of  an  election. 

The  powers  specified  in  the  sections  were  dormant — were 
yet  injieri,  until  the  corporators  accepted  them  and  assented  to 
their  exercise,  (4  Wheaton,  688,)  precisely  as  in  the  case  with 
every  charter  to  a  municipal  or  private  corporation  ever  granted 
by  the  legislature.  Every  such  charter,  and  every  enlargement 
of  its  powers  and  franchises,  require  the  assent  and  acceptance 
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of  the  corporators.  This  consent  may  be,  and  ordinarily  is  tm- 
plied,  from  the  application  for  the  charter — the  beneficial  nature 
of  the  grant,  or  the  exercise  of  the  corporate  powers — but,  in 
principle,  it  is  supposed  to  be  always  given,  either  expressly 
or  impliedly.  (JJngell  on  Corporations,  51 ;  Kyd  on  Corpora- 
tions^ 65  ;  Willcock  on  Municipal  Corporations,  27,  28,  29,  30  ; 
4  Wheat.  518.) 

In  this  case  the  legislature  deemed  it  fit  to  require  an  express 
acceptance  of  the  powers  proposed  to  be  conferred  upon  the 
legislative  agents  of  the  defendant  before  they  should  have  au- 
thority to  commit  the  corporation  to  the  large  debt  in  question, 
and  the  contingent  liability  to  the  taxation  involved  in  its  cre- 
ation. 

It  was  entirely  optional  with  the  city  of  Rochester  whether 
the  proposed  grant  of  power  should  or  should  not  be  accepted. 
The  state  could  not  enforce  the  grant  upon  the  city  against  its 
will,  and  this  would  have  been  so  if  the  provision  for  an  ex- 
press acceptance  of  the  new  charter  had  been  omitted.  (Willcock 
on  Municipal  Corporations,  30  ;  3  Hill,  541 ;  3  Term  Rep.  240.) 

It  is  therefore  a  case  of  proper  and  legitimate,  if  not  neces- 
sary, conditional  legislation.  It  is  the  precise  case  mentioned 
by  Judge  RUGGLES  in  Barto  agt.  Himrod,  of  a  statute  which  is 
a  law  in  presenti,  to  take  effect  in  futuro.  It  is  a  perfect  grant 
of  power,  to  take  effect  on  its  acceptance  by  the  corporation. 
It  is  just  such  conditional  legislation,  in  substance  and  effect, 
as  our  statute  books  are  full  of,  from  the  time  the  people  of 
this  state  assumed  the  right  to  govern  themselves,  and  pass 
through  their  own  legislature  such  laws  as  they  deemed  best 
adapted  to  promote  their  welfare  and  happiness.  The  act 
amending  the  charter  of  the  city  of  New-York,  and  providing 
for  the  construction  of  the  Croton  water  works,  was  just  such 
an  act,  and  provided  for  the  express  acceptance  of  the  grant 
in  the  same  manner  as  in  this  case.  (Vide  Sess.  Laws,  1834, 
p.  451.) 

Of  all  the  various  charters  of  cities,  banks,  turnpike  and  rail- 
road companies,  and  other  numerous  municipal  and  private 
corporations,  organized  in  this  state  since  the  Revolution, 
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the  acts  have  not  uniformly  created  the  corporation  in  express 
words. 

They  have  in  many,  if  not  in  most  cases,  merely  conferred  a 
power  of  authority  to  organize  the  corporation.  Acts  in  pais, 
in  acceptance  of  the  charter,  in  adopting  it,  complying  with  its 
provisions,  and  organizing  under  it,  have  generally  been  essen- 
tial to  bring  the  corporation  into  being.  Have  the  corporators 
in  all  these  cases  created  the  corporation?  The  legislature,  a 
few  years  since,  authorized  the  Rochester  and  Auburn  and  the 
Auburn  and  Syracuse  Railroad  Companies,  with  the  consent  of 
their  stockholders,  to  consolidate  their  stock  and  organize  a 
new  corporation. 

The  Rochester  and  Syracuse  Railroad  Company  came  into 
corporate  existence  under  this  act.  And  a  few  years  subse- 
quently, all  the  railroad  companies  between  Albany  and  Buffalo 
were  authorized  to  unite  their  stock  and  capital  and  organize  a 
new  company.  They  did  so,  and  named  it  the  New- York  Cen- 
tral Railroad  Company.  Did  the  legislature,  or  these  railroad 
companies  create  the  new  corporations  ?  Numerous  other  in- 
stances of  like  conditional  legislation  in  granting  provisional 
powers  might  be  cited. 

This  principle  is  well  stated  by  Judge  MARSHALL,  in  Slack 
agt.  The  May  smile  and  Lexington  Railroad  Company,  (9  Mon. 
Rep.  526.)  He  says,  "  It  is  not  essential  to  the  character  and 
force  of  a  law,  that  the  legislative  enactment  should  itself  com- 
mand to  be  done  everything  for  which  it  provides.  The  legis- 
lative power  to  command  a  particular  thing  to  be  done,  in- 
cludes the  power  to  authorize  it  to  be  done.  The  act  done 
under  authority  conferred  by  the  legislature,  is  as  precisely 
legal  and  valid  as  if  done  in  obedience  to  a  legislative  com- 
mand. So  far  as  such  statute,  confers  authority  and  discretion, 
it  is  as  obligatory  from  the  first  as  the  legislative  power  could 
make  it ;  and  although  its  further  practical  efficiency  may  de- 
pend upon  the  discretionary  act  of  some  other  body  or  individ- 
ual, it  is  not  derived  from  that,  but  from  the  will  of  the  legis- 
lature, which  authorized  the  act,  and  prescribed  the  conse- 
quences." 
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And,  in  Rice  agt.  Foster,  (4  Harrington,  479,)  decided  by  the 
court  of  appeals  of  Delaware,  the  chief  justice  says,  "  A  law 
altering,  abridging,  or  enlarging  the  vested  powers  of  corpora- 
tions aggregate,  subject  to  the  consent  of  the  corporation,  or  a 
law  giving  to  school  districts  a  portion  of  the  school  fund,  on 
condition  that  such  district  will  raise  an  equivalent  or  propor- 
tional sum,  are  all  instances  of  proper  conditional  legislation, 
even  though  the  assent  of  the  corporation,  in  the  one  case,  to 
the  change  of  their  charter,  or  of  the  district,  in  the  other,  to 
accept  the  donation,  and  comply  with  its  terms,  should  be  sig- 
nified by  a  majority  vote.  They  are  all  good  conditions,  capa- 
ble of  being  performed  without  in  any  way  interfering  with  the 
legislative  will." 

And  again  the  same  learned  judge  says,  "To  say  that  the 
authority  given  to  the  school  voters,  the  members  of  a  corpora- 
tion, to  determine  whether  a  tax  shall  be  laid  or  not,  is  a  grant 
of  legislative  power,  is  an  abuse  of  language." 

In  the  same  case,  Judge  HARRINGTON  asserts  the  same  views. 

And  in  the  very  able  opinion  of  Judge  RANNEY,  who  gives 
the  unanimous  opinion  of  the  supreme  court  of  Ohio,  in  a  case 
in  all  its  particulars  quite  like  this,  (M' Cook's  Ohio  Rep.  78,) 
after  speaking  of  the  school  laws  of  the  state,  and  the  erection 
of  town  houses  by  vote  of  the  town,  he  says,  "  Every  act  of 
incorporation  ever  passed  necessarily  refers  the  question  of  its 
acceptance  to  the  corporators — these,  all  present  cases  where 
the  discretion  is  left  to  the  body  of  those  interested,  or  to  be 
affected. 

"  But  because  such  discretion  is  given,  are  these  and  all  other 
similar  enactments  to  be  deemed  imperfect  and  nugatory  1  It 
would  take  a  bold  man  to  affirm  it.  In  what  does  the  discre- 
tion consist  1 

"  Certainly  not  in  fixing  the  terms  and  conditions  upon  which 
the  act  may  be  performed  or  the  obligations  thereupon  attach- 
ing. These  are  all  irrevocably  prescribed  by  the  legislature, 
and  whenever  called  into  operation,  conclusively  govern  every 
step  taken." 

Also  in  Moors  agt.  The  City  of  Reading,  (9  Harris's  Penn. 
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Rep.  202.)  In  a  case  where  it  had  been  left  to  the  voters  of 
the  city  of  Reading  to  determine  whether  the  city  should  take 
stock  in  a  railroad  company,  the  supreme  court  held  that  u  there 
was  no  delegation  of  legislative  power,  and  they  could  sec  no 
reason  why  the  acceptance  of  a  new  power,  tendered  to  a  public 
corporation,  may  not  be  made  to  depend  on  the  will  of  the 
people,  when  it  is  expressed  by  themselves,  as  when  it  is  spo- 
ken by  the  mouths  of  their  officers  and  agents." 

To  say,  in  this  case,  that  the  act  vesting  the  power  in  the 
common  council  to  contract  the  debt  and  subscribe  for  the  stock, 
subject  to  the  acceptance,  of  the  citizens  of  Rochester,  on  their 
approval  thereof  in  the  form  prescribed,  was  a  delegation  of 
legislative  power,  was  conferring  power  upon  the  citizens  of 
Rochester  to  pass  the  law,  is  truly  as  was  said  by  my  brother 
JOHNSON,  in  Johnson  agt.  Rich,  (9  Barb.  684,)  a  "  sheer  con- 
founding of  all  proper  distinctions  " — is  an  abuse  of  language, 
and  so  to  hold  would  be  a  gross  invasion  of  the  discretion  and 
rightful  authority  of  the  legislature. 

But  upon  the  question  of  form — so  far  from  being  clearly  and 
palpably  unconstitutional,  we  think  the  act  in  question  is,  in 
substance  and  effect,  in  the  form  and  after  the  model  suggested 
or  prescribed  in  the  constitution  itself,  in  relation  to  the  same 
subject  matter,  the  creation  of  public  debts ;  and  is,  in  this  par- 
ticular, in  precise  and  distinct  conformity  with  its  spirit  and 
intent. 

Probably  no  single  sentiment  was  more  pervading  in  the  pub- 
lic mind,  shortly  before  the  convention  of  1846,  or  more  con- 
tributed to  the  calling  of  the  convention;  than  a  desire  to  im- 
pose some  restraint  upon  the  power  of  the  legislature  to  contract 
public  debts.  The  country  had  just  passed  through  a  period 
of  extreme  financial  embarrassment.  Many  state  and  corporate 
debts  had  been  repudiated,  or  the  interest  thereon  had  not  been 
paid,  and  it  perhaps  may  not  be  amiss,  or  do  any  injustice  to 
history,  to  say,  that  there  was  prevailing  throughout  the  whole 
country,  at  that  time,  a  sort  of  feverish  excitement  on  the  sub- 
ject of  state  and  corporate  debts.  The  members  of  the  con- 
vention, elected  under  the  influence  of  this  sentiment,  doubtless 
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thoroughly  sympathized  on  this  subject  with  this  general  feeling 
of  the  people.  Their  apprehensions  and  their  remedy  in  respect 
to  this  great  evil,  are  illustrated  in  the  seventh  article  of  the  con- 
stitution. 

Section  9  provides  that  the  credit  of  the  state  "  shall  not,  in 
any  manner,  be  given  or  loaned  to,  or  in  aid  of,  any  individual, 
association  or  corporation." 

This  provision  cuts  up  one  prolific  source  of  the  evil  com- 
plained of.  Section  10  limits  the  power  of  the  state  to  borrow 
money  to  meet  casual  deficits  and  failures  of  revenues  and  ex- 
penses not  provided  for,  to  the  amount  of  $1,000,000. 

Section  11  allows  other  debts  to  be  contracted  to  repel  inva- 
sion, suppress  insurrection,  and  defend  the  state  in  tim3  of  war: 
and  §  12  provides  that  no  debt,  except  the  above,  shall  be  con- 
tracted, unless  such  debts  shall  be  authorized  by  a  law  for  some 
single  work — such  law  to  impose  a  tax  to  pay  interest  and  dis- 
charge the  principle  within  eighteen  years — and  "no  such  law 
shall  take  effect  until  it  shall  have  been  submitted  to  the  people, 
and  have  received  a  majority  of  all  the  votes  cast  for  or  against 
it  at  such  election." 

"  On  the  final  passage  of  such  bill,  the  question  shall  be  taken 
by  ayes  and  noes,"  &c.,  "  to  be  duly  entered  on  the  journal 
thereof,  and  shall  be,  '  Shall  this  bill  pass,  and  ought  the  same 
to  receive  the  sanction  of  the  people.' 

"  The  legislature  may,  at  any  time  after  the  approval  of  such 
law  by  the  people,  forbid  the  contracting  of  the  debt,"  &c. 

"  No  such  law  shall  be  submitted  to  be  voted  on  within  three 
months  after  its  passage,  or  when  any  other  law  shall  be  submit- 
ted to  be  voted  for  or  against." 

It  wi!l  be  seen  above,  that  before  the  passage  of  an  act  pro 
viding  lor  the  contracting  of  a  state  debt  under  the  foregoing 
provisions  of  the  constitution,  the  project  or  proposition  is  ap- 
propriately called  a  bill.  After  it  has  passed  the  two  houses, 
and  before  its  approval  by  the  people,  it  is  called  a  law — of 
course  the  governor's  signature  to  it  is  to  be  implied,  for  this 
must  necessarily  precede  its  submission  to  the  people. 

By  the  language  and  clear  implication  from  the  terms  of  this 
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section,  the  bill  has  become  and  is  a  law,  before  its  submission 
to  the  people.  It  is  not  submitted  to  the  people  to  pass  the  law. 
It  is  complete  and  perfect  when  it  is  submitted,  and  is  submit- 
ted for  the  approval  of  the  people.  To  call  this  legislation  by 
the  people  is  an  entire  misnomer,  a  total  misconception  of  the 
whole  section  and  its  object.  It  was  designed  simply  as  ano- 
ther check  to  hasty  and  improvident  legislation,  in  addition  tc 
the  veto  of  the  governor. 

It  was  designed,  in  the  expressive  language  of  Mr.  Hoffman, 
the  chairman  of  the  committee  who  reported  it  to  the  conven- 
tion, as  another  "safeguard,"  "to  protect  the  people  in  all 
their  rights  from  the  dreadful  calamity  of  a  great  debt."  This 
safeguard  was  the  people  at  large. 

In  the  precise  form  prescribed  by  the  constitution  to  the 
legislature  when  it  is  proposed  to  create  a  state  debt,  and  in  the 
precise  language  of  the  constitution  itself  when  such  is  the  ob- 
ject, the  legislature  have  passed  the  amendments  to  the  charter 
of  the  city  of  Rochester  in  question  in  this  suit. 

The  reason  being  the  same  for  the  same  course  of  proceed- 
ing where  the  object  of  the  proposed  law  is  to  create  a  city  or 
corporate  debt,  the  legislature  have  adopted  the  same  mode  of 
proceeding  as  though  it  were  a  state  debt.  It  has  left  it  to 
those  who  are  to  be  liable  to  pay  the  debt,  if  one  is  contracted, 
to  say  whether  the  debt  shall  or  shall  not  be  contracted.  The 
spirit — the  prescription  of  the  constitution  has  been,  in  this  in- 
stance, most  faithfully  followed  and  obeyed.  It  cannot  be,  that 
an  act  thus  passed  can  fairly  be  pronounced  to  be  clearly  and 
palpably  in  conflict  with  the  constitution. 

It  may  be  that  the  people  will  judge  and  decide  unwisely  in 
respect  to  state  and  city  debts  under  such  submissions  to  them; 
but  who  has  the  right  so  to  say  ?  If  the  people  of  such  a  city 
as  Rochester  in  respect  to  a  proposed  city  debt,  or  the  people 
of  this  state  at  large  in  respect  to  the  contraction  of  a  state 
debt,  cannot  be  trusted  to  decide  finally  the  question  for  them- 
selves, the  whole  theory  of  popular  sovereignty  is  a  delusion, 
and  it  must  be  admitted  that  our  people  are  incapable  of  self- 
government. 
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In  all  forms  of  government  there  is  doubtless  much  abuse  in 
the  contracting  of  public  debts,  but  in  this  particular  it  has  al- 
ways been  supposed  in  this  country,  that  republican  govern- 
ment afforded  the  best  guaranty  for  the  protection  of  the  inter- 
ests of  the  people,  in  the  fact  that  those  who  are  to  bear  the  con- 
sequences involved  in  the  contraction  of  such  debts  must  them- 
selves consent  to,  or  commit  the  Jolly. 

But  if  this  consideration  be  not  sufficient  to  deter  a  practical 
and  highly  intelligent  people  from  rushing  heedlessly  and  im- 
providently  into  debt,  it  is  not  the  duty  of  the  judiciary  to  save 
them  from  learning  such  a  salutary  lesson  of  wisdom  as  the  tax 
gatherer  is  particularly  adapted  to  inculcate,  or  to  relieve  them 
from  the  dishonor  of  repudiation,  by  a  doubtful  interpretation 
of  the  law,  or  a  strained  and  questionable  construction  of  the 
constitution. 

Secondly.  .We  come  next  to  the  second  question  for  discus- 
sion, whether,  independent  of  the  questions  above  discussed, 
the  legislature  could  constitutionally  confer,  and  the  city  could 
possess  and  exercise,  the  power  specified  in  the  sections  of  the 
charter  aforesaid. 

I  do  not  understand,  from  the  opinion  of  the  circuit  judge, 
that  he  finds  any  section  or  portion  of  the  constitution  with 
which  these  sections  of  the  charter  come  expressly  in  conflict, 
upon  which  he  rests  his  opinion,  or  that  they  violate  directly 
any  particular  provision  of  the  constitution,  except  incidentally 
as  hereinafter  mentioned. 

The  chief  argument  of  the  learned  judge  is,  that  the  subscrip- 
tion to  this  stock,  and  the  issuing  of  the  city  bonds  to  pay  there- 
for, involve,  or  may  involve,  a  resort  to  taxation  to  pay  the 
principal  and  interest,  in  whole  or  in  part,  upon  the  bonds;  and 
that  municipal  corporations,  being  organized  only  for  political 
purposes,  can  only  exercise,  or  be  authorized  to  exercise  the 
right  of  taxation  "  in  respect  to  the  proper  public  burdens  in- 
cident to  the  city  government  and  the  exercise  of  the  political 
powers."  The  learned  judge  says,  in  another  part  of  his  opin- 
ion, that  "  the  decision  of  the  question  might  very  properly  be 
rested,  in  the  absence  of  any  express  power  conferred  by  the 
VOL.  XIV  41 
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people,  in  the  constitution,  and  aside  from  any  of  the  prohibit- 
ory and  restraining  clauses  in  the  instrument,  upon  the  absolute 
want  of  power  in  municipal  corporations  to  burden  or  tax  the 
property  of  the  citizens  for  the  purpose  named,  and  the  want  of 
jurisdiction  in  the  state  legislature  to  confer  the  right." 

This  view  involves  a  discussion  of  the  theory  and  powers  of 
government  under  our  system.  At  the  Revolution  all  power 
reverted  to  the  people,  and  they  were  at  liberty  to  institute  and 
establish  such  government  as  they  deemed  best  calculated  to 
secure  their  rights  and  liberties,  and  most  conducive  to  their 
safety  and  happiness. 

In  their  original  capacity,  through  delegates  to  a  convention 
for  that  purpose  chosen,  they  ordained  and  established  the 
present  form  of  government,  and  vested  the  supreme  legislative 
power  of  the  state  in  two  separate  bodies  of  men,  one  called 
the  ASSEMBLY  and  the  other  the  SENATE. 

The  legislative  power  thus  vested  was  and  is  undefined  and 
unlimited  in  terms,  as  it  is  in  its  nature  undefinable  as  to  its  ex- 
tent. All  the  original  inherent  power  of  the  people  to  legislate 
for  themselves,  to  provide  for  their  general  welfare,  and  to  pro- 
mote their  common  interest  and  happiness,  was  conferred  upon 
the  legislative  department  of  government  thus  created. 

The  powers  of  the  legislature  were  then,  and  are  still  as  om- 
nipotent as  those  of  the  British  parliament,  except  as  the  people 
have  since  delegated  portions  of  their  original  power  to  the 
general  government,  and  have  restricted  or  limited  the  legisla 
ture  in  our  state  constitution. 

The  constitution  of  the  United  States,  and  that  of  our  own 
state,  constitute  the  only  restriction  or  limitation  of  the  legis- 
lative power.  It  is,  aside  from  these  limitations,  supreme,  un- 
controlable  and  omnipotent,  in  respect  to  all  other  matters  and 
subjects.  The  taxing  power  is  one  of  the  inherent  powers  of 
government,  and  belongs  appropriately  to  the  legislative  de- 
partment. (4  Wheat.  428 ;  4  Peters,  514,  561  and  563  ;  4  Com. 
419  and  29 ;  3  Ker.  144.) 

Within  the  limits  of  legitimate  taxation,  the  legislative  dis- 
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cretion  is  utterly  uncontrollable,  as  it  is  undefinable  in  its  06- 
jects,  purposes,  uses  and  extent. 

The  legislature  cannot,  under  this  taxing  power,  take  the 
property  of  one  man  and  transfer  it  to  another,  for  that  would 
violate  the  provision  of  the  constitution  that  "  no  one  shall  be 
deprived  of  life,  liberty,  or  property,  without  due  process  of 
law." 

It  cannot  take  the  property  of  individuals  for  public  use  with- 
out just  compensation;  but  short  of  that  extent,  and  so  far  as 
the  tax  is  general,  or  imposed  upon  all,  or  all  of  a  class  of  per- 
sons, within  prescribed  limits  or  districts,  upon  some  common 
principle  or  rule,  and  the  tax  is  for  some  public  purpose,  there 
is  no  limit  to  the  power  of  the  legislature  to  authorize  taxation, 
and  no  remedy  or  mode  of  correction  for  unjust  laws  involving 
such  taxation,  but  at  the  ballot  box.  (3  Ker.  428 ;  opinion  of 
SELDEN,  J.,  Winehammar  agt.  The  People,  4  Com.  430.) 

This  brings  us  to  the  inquiry  what  works  or  objects  are  for 
public  benefit^  or  are  of  such  a  public  character  as  to  justify  such 
taxation. 

Railroads  are  clearly  works  constructed  for  the  public  benefit. 
They  are  not  mere  private  enterprises,  built  and  operated  ex- 
clusively for  the  benefit  of  the  stockholders.  The  right  of  pri- 
vate corporations  to  take  property  is  the  right  of  the  state — 
the  right  of  eminent  domain,  and  can  only  be  justified  and  sus- 
tained on  the  ground  that  the  lands  so  taken  are  taken  for  the 
public  use.  Lands  for  this  purpose  may  be  so  taken  on  pay- 
ment of  a  just  compensation,  precisely  as  the  state  might,  by 
its  own  agents,  take  the  same. 

This  is  the  ground  upon  which  this  right  was  put  by  the 
chancellor  in  Beekman  agt.  The  Saratoga  Railroad  Company, 
(3  Paige,  45,)  and  by  the  supreme  court  in  Bloodgoxl  agt.  Mo- 
hawk Railroad  Company,  (14  Wend.  57,)  which  last  case  was 
affirmed  in  the  court  for  the  correction  of  errors ;  (18  Wend.  9 ;) 
and  the  same  doctrine  has  since  been  repeatedly  acted  upon, 
and  asserted  in  the  courts  of  this  state. 

The  doctrine  of  all  these  cases  is,  that  the  state  itself  might 
construct  these  works  at  the  public  expense ;  and  that  what  it 
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may  lawfully  do  for  the  public  benefit  it  may  authorize  corpora- 
tions to  do  as  its  agents.  The  state  might  construct  these  rail- 
roads by  its  own  agents  with  the  funds  of  the  state,  as  it  does 
.  canals;  or  it  might  take  stock  in  all  or  any  of  these  railroad 
companies. 

The  state  was  a  stockholder  in  all  the  early  banks  chartered 
in  this  state — in  the  Bank  of  North  America,  the  New- York 
Bank,  the  Albany  Bank,  the  Farmer's  Bank,  and  the  State 
Bank,  and  most  others  chartered  under  the  constitution  of 
177T. 

Instead  of  building  railroads,  turnpike  roads,  constructing 
bridges  over  large  streams,  making  slack- water  navigation  upon 
our  rivers,  and  doing  many  other  acts  of  internal  improvement, 
the  state  has  authorized  corporations  to  do  the  same  thing. 

Such  has  ever  been  the  policy  and  the  practice  of  the  state 
since  it  exercised  the  powers  of  an  independent  sovereignty. 

But  if  the  state  had  undertaken  to  construct  all  such  works 
as  state  works  for  the  benefit  of  the  state,  as  it  h&s  the  canals, 
many  of  such  works  would,  and  must  obviously  be  of  especial 
local  benefit  to  some  parts  of  the  state,  and  of  no  particular 
benefit  to  other  parts. 

Can  there  be  any  doubt  that  the  state  might  have  imposed 
taxes  in  respect  to  such  questions  of  local  benefit  1 

Could  it  not  tax  cities,  or  towns,  or  counties,  to  meet  such 
local  benefits?  And  if  it  had  done  so,  who  could  question  the 
legislative  discretion  or  power  on  the  subject? 

All  the  taxes  and  assessments  of  the  municipal  corporations 
were  made  and  sustained  upon  the  ground  of  benefit  locally 
conferred. 

In  4  Comstock,  424,  Judge  RUGGLES  says,  "  Taxation  exacts 
money  or  services  from  individuals  as  and  for  their  respective 
shares  of  contribution  to  any  public  burdens." 

Municipal  corporations  possess,  too,  in  a  large  degree,  the 
rights  and  franchises  of  private  corporations.  All  cities,  as  such, 
have  more  or  less  property.  They  own,  or  may  own,  their 
water-works,  school  and  market  houses,  city  halls,  court- 
houses, bridges,  (and  in  some  instances  collect  toll  thereon,) 
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and  other  works,  and  for  aught  I  can  see,  under  state  authority, 
might  erect  and  operate  a  flouring  mill  for  the  benefit  of  the 
inhabitants  of  the  city. 

This  consideration  seems  to  have  been  overlooked  by  the 
learned  circuit  judge.  The  views  expressed  in  his  opinion 
treat  municipal  corporations  as  mere  political  bodies,  created  for 
purely  governmental  purposes,  and  incapable  of  exercising  any 
other  powers.  The  chief  design  of  municipal  corporations  is, 
doubtless,  to  promote  the  interests  of  the  locality  in  respect  to 
mere  civil  government,  but  other  powers  and  franchises  may 
be  annexed  to  and  exercised  by  the  corporations,  as  is  probably 
the  case  with  most  of  the  municipal  corporations  in  the  state. 

In  the  case  of  Bailey  agt.  The  Mayor  of  New-  York,  (3  Hill, 
481,)  Chief  Justice  NELSON,  giving  the  opinion  of  the  supreme 
court,  puts  the  liability  of  the  corporation  to  pay  for  damages 
resulting  from  the  unskilful  construction  of  a  dam  across  the 
Croton  river,  for  the  supply  of  water  to  New- York  city,  upon 
the  express  ground  that  the  defendants,  quo  ad  hoc,  were  to  be 
regarded  as  a  private  company.  He  says,  "  It  [the  corpora- 
tion] stands  on  the  same  footing  as  would  an  individual  or  body 
of  persons  upon  whom  the  like  special  franchise  had  been  con- 
ferred," and  cites  a  large  number  of  authorities  on  the  point. 

This  decision,  too,  was  affirmed  in  the  court  for  the  correc- 
tion of  errors.  (2  Denio,  433.)  In  this  case,  Chief  Justice  NEL- 
SON puts  a  hypothetical  case  quite  in  point.  He  says, 

"  Suppose  the  legislature,  instead  of  the  franchise  in  ques- 
tion, had  conferred  upon  the  defendants  banking  powers,  or  a 
charter  for  a  railroad  leading  into  the  city  in  the  usual  manner 
in  which  such  powers  are  conferred  upon  private  corporations, 
could  it  be  doubted  that  they  would  have  the  same  character, 
and  be  subject  to  the  same  duties  and  liabilities  1" 

How  far  it  is  wise  to  confer  such  franchises  upon  municipal 
bodies,  may  well  be  doubted ;  but  that  is  a  question  for  the 
legislature.  In  all  such  cases,  and  upon  all  such  questions,  the 
legislature  is  the  exclusive  power  to  determine  what  franchises 
shall  be  conferred  upon  municipal  and  private  corporations, 
and  to  determine  also  upon  the  expediency  of  the  construction 
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of  any  class  of  improvements,  and  lo  determine  the  question 
whether  they  are  or  are  not  works  for  the  public  benefit. 

No  power  exists  under  the  constitution  to  review  their  deci- 
sion, except  the  power  of  the  people  to  change  their  legis- 
lators. 

Certainly  the  judiciary  has  no  power  to  review  the  decision 
of  the  legislature  upon  such  questions.  To  do  so  would  be  to 
assume  the  rights  of  council  of  revision,  would  make  the  judi- 
ciary a  sort  of  despotic  power  in  the  state  to  determine  what 
laws  the  people  should  or  not  make, — would  make  it  a  power 
odious  and  unendurable. 

The  subscription  to  the  stock  of  the  railroad  by  the  city,  and 
the  issuing  of  the  city  bonds  to  pay  for  the  same,  does  undoubt- 
edly, as  the  learned  judge  holds,  involve  the  necessity  of  levy- 
ing a  tax  to  pay  principal  and  interest,  and  if  such  tax  cannot 
lawfully  be  imposed,  the  act,  or  section  thereof  in  question, 
must  be  invalid. 

But  the  right  of  the  legislature  to  authorize  a  local  tax,  it 
seems  to  us,  cannot  seriously  be  controverted.  It  is  distinctly 
asserted  in  the  case  of  Thomas  agt.  Leland,  (24  Wend.  65,)  where 
the  legislature  authorized  a  tax  upon  the  city  of  Utica  to  defray 
the  expense  incurred  by  a  change  in  the  termination  of  theChe- 
nango  canal. 

It  is  also  distinctly  asserted  in  the  opinion  of  Chancellor 
WALWORTH,  in  the  case  of  The  Mayor  of  New-  York  agt.  Liv- 
ingston, in  the  court  for  the  correction  of  errors,  (8  Wend.  110,) 
in  these  words : 

"  It  is  a  well-settled  principle,  that  when  any  particular 
county,  district  or  neighborhood  is  exclusively  benefitted  by  a 
public  improvement,  the  inhabitants  of  that  district  may  be 
taxed  for  the  whole  expense  of  the  improvement  in  proportion 
to  the  supposed  benefits  received  by  each." 

This  case  and  doctrine  is  substantially  re-affirmed  by  the 
court  of  appeals,  in  The  People  agt.  The  Mayor  of  Brooklyn, 
(4  Com.  436 ;  3  Ker.  144.) 

That  railroads  are  public  improvements  which  the  state  may 
construct,  itself  or  authorize  to  be  constructed  by  corporations ; 
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that  the  state  may  be  a  stockholder  in  such  a  corporation,  and 
may  also  authorize  municipal  corporations  to  become  stock- 
holders therein,  and  may  levy  taxes  to  pay  interest  and  princi- 
pal upon  such  stock,  and  authorize  municipal  corporations  to 
levy  a  local  tax  for  that  purpose,  is  also  fully  established  by 
the  following  cases  in  other  states  : — 

In  the  case  of  Sharpless  agt.  The  Mayor  of  Philadelphia,  (21 
Penn.  State  Rep.  9  Harris,  148,)  in  which  the  opinion,  of  re- 
markable ability,  is  given  by  the  late  chief  justice,  now  attor- 
ney-general of  the  United  States. 

Also,  in  the  case  of  The  Cincinnati  Railroad  Company  agt. 
Clinton  County ,  (1  Ml  Cook's  Ohio  State  Rep.;}  in  which  case  the 
unanimous  opinion  of  the  court  is  given  in  a  most  able  and  com- 
plete discussion  of  the  whole  subject,  by  Judge  RANNEY. 

Also,  in  City  of  Bridgeport  agt.  Housatonic  Railroad,  (15 
Conn.  Rep.  475.) 

Also,  in  the  case  of  Goodwin  agt.  Crump,  (8  Leigh,  Virg. 
Rep.  120;)  in  which  the  court  of  appeals  of  Virginia  affirmed 
the  power  of  the  legislature  to  enlarge  the  corporate  powers  of 
the  city  of  Richmond,  with  the  assent  of  a  majority,  so  as  to 
enable  it  to  subscribe  to  stock  of  the  James  River  and  Kanawha 
Company,  incorporated  for  the  purpose  of  uniting  the  water  of 
James  river  with  the  Ohio  by  a  canal  or  railroad,  and  bind  the 
minority. 

Also,  in  the  case  of  Nicol  agt.  The  Mayor  of  Nashville,  (9 
Humph.  Rep.  352 ;)  in  which  a  law  authorizing  the  city  of 
Nashville  to  subscribe  to  the  stock  of  a  railroad  was  sustained 
by  the  supreme  court  of  Tennessee. 

Also,  in  the  case  of  Talbot  agt.  Dent,  (9  B.  Monroe,  526,)  in 
which  the  validity  of  a  subscription  by  the  city  of  Louisville  to 
the  stock  of  the  Louisville  and  Frankfort  Railroad  Company 
was  sustained  ;  and  also  in  the  case  of  Slack  agt.  The  Maysvitte 
and  Lexington  Railroad  Company,  supra,  by  the  courts  of  Ken- 
tucky ;  and  also  in  the  case  of  Cheney  agt.  Howe,  (9  B.  Monroe, 
250.) 

This  current  of  authority  from  six  other  states,  having  sub- 
stantially the  same  constitutions,  so  far  as  it  relates  to  the  sub- 
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ject  in  question,  and  the  same  common  law,  ought  to  be  quite 
decisive  on  this  question. 

The  doctrine  of  the  learned  judge,  in  holding  that  the  inva- 
lidity of  the  sections  of  the  act  in  question  may  be  "  rested 
upon  the  absence  of  any  express  power  conferred  by  the  people 
in  the  constitution  upon  the  legislature,  to  authorize  a  municipal 
corporation  to  burden  or  tax  the  citizens  for  the  purpose  named 
therein,"  is  thus  in  conflict  with  the  whole  theory  of  our  gov- 
ernment relating  to  the  legislative  power.  It  proceeds  upon 
the  principle  that  the  powers  of  the  state  government,  or  the 
state  legislatures,  are  delegated  powers,  which  is  opposed  to 
what  is  generally  understood  and  received  as  sound  law  in  re- 
spect to  the  relative  powers  of  the  national  and  state  govern- 
ments. If  there  be  any  doctrine  that  may  be  deemed  settled, 
so  far  as  to  have  the  force  of  a  political  and  legal  axiom,  it  is 
that  the  powers  of  the  general  government  are  delegated  and 
those  of  the  state  governments  are  original  and  reserved. 

The  views  of  the  learned  judge,  so  far  as  they  go  to  imply  a 
restriction  upon  the  legislative  power  to  authorize  the  subscrip- 
tions to  the  stock  in  question  by  the  defendants,  are  clearly 
untenable,  if  the  preceding  views  are  correct,  and  if  it  be  true 
that  the  courts  should  only  declare  a  law  void  where  it  is 
clearly  in  conflict  with  some  particular  provision  of  the  consti- 
tution. 

Laws  may  doubtless  be  held  invalid  when  they  impliedly 
violate  the  constitution,  as  much  so  as  when  they  expressly 
come  in  conflict  with  some  of  its  distinct  provisions.  But  in 
such  case  the  implication  must  be  necessary  and  legitimate,  and 
based  upon  some  express  portion  of  the  constitution.  If  the 
legislature,  for  instance,  should  pass  an  act  directing  a  new  trial 
of  a  cause  in  a  court  of  law,  or  granting  a  pardon  after  convic- 
tion for  some  criminal  offence,  we  could  say  the  acts  were  void, 
on  the  ground  that  the  legislature  had  invaded  the  province  of 
the  judiciary,  or  that  of  the  executive  department. 

So  in  a  great  variety  of  cases  that  might  be  suggested,  where 
the  acts  of  the  legislature  are  not  within  the  scope  of  the  powers 
conferred  by  the  constitution  upon  the  legislative  department, 
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or  exceed  the  limits  of  its  power,  defined  or  restricted,  in  re- 
spect to  some  particular  subject  matter. 

But  the  implication,  in  all  such  cases,  would  rest  upon  some 
particular  provision  in  the  constitution,  and  must  be  clear  and 
indisputable,  on  a  fair  construction  of  the  constitution,  and  be- 
yond reasonable  doubt.  (8  Crunch,  87,  Fletcher  agt.  Peck,  2  Monroe, 
178 ;  City  of  Louisville  agt.  Hiatt,  9  Dana,  514.) 

But  the  learned  judge  does  not  rest  his  opinion,  in  respect  to 
the  invalidity  of  these  sections,  entirely  "  upon  the  implications 
arising  from  the  constitution,  its  object,  spirit,  and  general  pro- 
visions." 

In  one  part  of  his  opinion  he  says,  "  I  will  simply  refer  to  a 
provision  which,  I  think,  expressly  forbids  the  legislature  to 
grant  the  power  which  the  act  in  question  assumes  to  confer  upon 
the  common  council  of  Rochester,  and  refers  to  the  ninth  sec- 
tion of  article  eight  of  the  constitution,  which  is  as  follows : — 

Section  9.  "  It  shall  be  the  duty  of  the  legislature  to  provide 
for  the  organization  of  cities  and  incorporated  villages,  and  to 
restrict  the  power  of  taxation,  assessment,  borrowing  money, 
contracting  debts,  and  loaning  their  credit  so  as  to  prevent 
abuses  in  assessment,  and  in  contracting  debts  by  municipal 
corporations ;"  and  the  judge  also  says,  in  respect  to  the  same 
section  of  the  constitution, 

"  The  power  to  tax  property  in  aid  of  a  private  corpora- 
tion, as  for  the  purchase  of  its  stock,  is  not  among  the  ordinary 
powers  of  a  municipal  and  local  government,  and  requires 
special  legislation  to  confer  it,  and  this  special  legislation  I 
think  clearly  forbidden  by  this  section  of  the  constitution." 

This  section  of  the  constitution  contains  in  itself,  no  express 
prohibition  upon  the  subject.  It  is  merely  directory  to  the 
legislature,  and  is  entirely  inoperative  of  its  own  force  upon 
the  subject  to  which  it  relates.  It  leaves  the  whole  subject, 
as  before,  with  the  legislature,  and  impliedly  allows  that  the 
corporation  may  contract  debts  without  legislative  prohibition, 
and  certainly  under  the  legislative  authority  expressly  given. 
If  the  legislature  could  prohibit,  it  can  allow  debts  to  be  created, 
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and  it  has  expressly  done  so  in  this  instance,  and  before  it 
had  acted  at  all  under  the  aforesaid  section. 

But  if  it  were  otherwise,  the  legislature  could  repeal  what  it 
had  enacted. 

The  whole  subject  is  left  with  the  legislature,  as  Judge 
RUGGLES  says,  in  The  People  agt.  Mayor  of  Brooklyn,  (4  Corn- 
stock,  440,) 

"  The  direction  given  to  restrict  the  power  of  cities  and  vil- 
lages to  make  assessments,  presupposes  and  admits  the  exist- 
ence of  the  power  to  be  restricted,  and  seems  to  remove  all 
doubt  in  relation  to  the  legislative  power  in  question." 

How  the  learned  judge  can  so  construe  this  section  as  to 
make  it  of  its  own  force,  a  constitutional  prohibition  upon  the 
legislature,  and  upon  municipal  corporations,  I  cannot  conceive. 
To  analyze  the  section  more  clearly,  the  first  clause  is  as  fol- 
lows :  "  It  shall  be  the  duty  of  the  legislature  to  provide  for  the 
organization  of  cities  and  incorporated  villages." 

This  duty  to  provide  for  their  organization  implies  and  recog- 
nizes a  discretion  in  the  legislature  in  regard  to  the  terms, 
powers  and  provisions  to  be  contained  in  the  charters  of  cities 
and  villages. 

Again  :  "  And  to  restrict  the  powers  of  taxation,  assessment, 
borrowing  money  and  loaning  credit." 

This  clause  also  implies  and  recognizes  both  a  right  in  the 
corporations,  without  restriction,  to  tax,  make  assessments,  bor- 
row money  and  loan  credit ;  and  also  a  discretion  in  the  legis- 
lature to  restrict  and  limit  this  power  of  the  corporations,  and 
to  define  it ;  to  declare  how  much  money  the  cities  may  borrow, 
how  much  debt  they  may  create,  how  much  money  they  may 
levy  by  taxation  and  for  assessments.  And  the  last  clause — 

"  So  as  to  prevent  abuses  in  assessments  and  in  contracting 
debts  by  such  municipal  corporations." 

How  prevent  abuses  in  these  particulars,  if  the  section  itself 
contains  a  prohibition,  both  upon  the  legislature  and  municipal 
corporations  1 

The  whole  section  implies  a  discretion  in  the  corporations 
mentioned  in  it,  without  restriction,  and  imposes  a  duty  upon 
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the  legislature  "  to  limit,  regulate  and  control  that  discretion." 
The  power  is  with  the  legislature.  It  is  wisely  left  there  to  be 
exercised  in  its  discretion.  It  may  restrict,  and  as  it  may  re- 
strict so  it  may  allow  the  creation  of  city  debts,  and  prescribe 
their  limits  and  conditions,  as  is  done  in  this  case. 

Any  other  view  of  this  section  of  the  constitution  appears  to 
us  to  be  utterly  untenable,  or  at  least  the  view  that  it  contains 
an  express  restriction  or  limitation  upon  the  powers  of  the  legis- 
lature to  authorize  the  contracting  of  debts  of  municipal  corpo- 
rations, cannot  be  maintained.  It  may  be,  and  doubtless  is  true, 
that  the  members  of  the  convention,  or  many  of  them  who  de- 
vised the  present  constitution,  desired  to  restrict  more  strin- 
gently the  powers  of  municipal  corporations  on  the  subject  of 
contracting  city  debts,  and  considered  that  they  needed  such 
restraint  as  the  learned  judge  suggests ;  but  we  can  look  at  no 
undefined  purpose  not  embodied  in  the  instrument. 

We  are  called  upon  to  interpret  the  provisions  clearly  ex- 
pressed in  the  constitution  itself.  We  cannot  go  beyond  the 
written  word — if  it  be  clear  and  expJicit  in  its  terms.  The 
constitution  speaks  for  itself.  It  is  in  and  of  itself  the  will  of 
the  people.  We  can  look  only  to  the  language  not  doubtful, 
inexplicit  or  ambiguous.  It  clearly  contains  no  express  pro- 
vision that  forbids  the  legislature  from  passing  the  act  to  amend 
the  charter  of  the  city  of  Rochester  under  consideration,  or  any 
of  the  sections  in  controversy. 

In  conclusion,  we  think  the  following  propositions  may  be 
safely  affirmed  to  be  the  law  upon  the  whole  case  : — 

.  First.  That  all  the  inherent  powers  of  the  people  for  self- 
government,  not  delegated  to  the  general  government,  is  re- 
served, and  belongs  to  the  state. 

Second.  That  of  such  reserved  powers,  the  entire  legislative 
power  is  vested  in  the  state  legislature,  subject  to  no  restric- 
tions or  limitations,  except  such  as  are  contained  in  the  state 
constitution. 

Third.  That  the  taxing  power  belongs  to  the  legislature,  and 
is  subject  to  no  limits  or  restrictions,  outside  of  the  United 
States  and  state  constitutions. 
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Fourth.  That  the  power  to  authorize  the  construction  of 
works  of  internal  improvement,  and  to  provide  for  their  con- 
struction by  the  officers  or  agents  of  the  state  rests  with,  and 
pertains  to  the  legislature,  to  be  exercised  within  its  exclusive 
discretion. 

Fifth.  That  such  works  may  be  constructed  by  general  tax- 
ation, and,  in  case  of  local  works,  by  local  taxation ;  or  the 
state  may  aid  in  their  construction  by  becoming  a  stockholder 
in  private  corporations;  or  authorize  municipal  corporations  to 
become  such  stockholders  for  such  purpose. 

Sixth.  That  railroads  are  public  works,  and  may  be  con- 
structed by  the  state  or  by  corporations,  and  lands  taken  for 
their  use  are  taken  for  the  public  use,  and  may  be  so  taken  on 
payment  of  a  just  compensation. 

Seventh.  That  the  legislature  is  the  exclusive  judge  in  respect 
to  what  works  are  for  the  public  benefit,  and  in  regard  to  the 
expediency  of  constructing  such  works,  and  as  to  the  mode  of 
their  construction,  whether  by  the  state  or  by  private  or  muni- 
cipal corporations  in  whole  or  in  part. 

Eighth.  That  the  legislature  may  authorize  municipal  cor- 
porations to  subscribe  to  the  stock  of  a  railroad  company,  with 
the  consent  and  approval  of  a  majority  of  the  corporators  duly 
ascertained. 

Ninth.  That  the  passage  of  a  law  authorizing  such  subscrip- 
tions to  the  stock  of  a  private  corporation,  subject  to  the  assent 
or  approval  of  the  corporation,  or  to  take  effect  upon  the  ap- 
proval or  assent  of  a  municipal  corporation,  by  the  vote  of  the 
corporators,  is  not  a  delegation  of  power  to  the  corporation  to 
pass  a  law,  but  is  a  legitimate  case  of  conditional  legislation, 
and  is  entirely  within  the  discretion  of  the  legislature. 

Tenth.  That  the  act  to  amend  the  charter  of  the  city  of  Ro- 
chester, passed  July  5th,  1851,  including  the  §§  285  to  291, 
inclusive,  was  a  valid  law  immediately  upon  its  passage  and 
the  signature  of  the  governor  thereto ;  and  that  the  provision 
therein,  that  those  sections  should  not  take  effect  until  approved 
by  the  corporation,  merely  suspended  the  power  of  the  common 
council  to  act  upon  said  sections  until  such  approval. 
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Eleventh.  Finally  :  The  acts  of  the  city  of  Rochester,  in  sub- 
scribing for  the  stock  of  the  Genesee  Valley  Railroad  Company, 
and  in  issuing  the  bonds  of  the  city  to  pay  for  such  stock,  as 
stated  in  the  case  in  this  action,  were  legal  and  valid  acts;  and 
the  city  was  entitled  to  take  and  hold  such  stock,  or  to  sell  it 
to  the  plaintiff  as  valid  stock,  and  is  bound  to  pay  the  bonds 
so  issued  ;  and  the  plaintiff  was  not  entitled  to  rescind  his  con- 
tract for  the  purchase  of  such  stock  on  the  ground  of  its  in- 
validity. 

The  judgment  of  the  special  term  was,  therefore,  erroneous, 
and  should  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

Judgment  reversed,  and  new  trial  granted. 

Judge  WELLES  did  not  hear  the  argument,  but  was  present 
at  Auburn  when  the  case  came  up  for  decision,  and  had  pre- 
viously examined  the  case,  the  points  of  counsel  and  the  fore- 
going opinion,  in  which  he  entirely  concurred. 

Judge  STRONG  concurs  in  a  separate  opinion. 

Judge  JOHNSON,  in  a  separate  opinion,  dissents  upon  a  single 
point,  in  respect  to  the  case  of  Barto  agt.  Himrod. 

T.  R.  STRONG,  Justice.  The  foundation  of  this  action  is  the 
alleged  invalidity  of  the  provisions  of  the  act  of  the  legislature 
relating  to  the  city  of  Rochester,  passed  July  5,  1851,  which 
purport  to  authorize  the  common  council  of  the  city  to  borrow 
money  on  the  faith  and  credit  of  the  city,  and  issue  bonds 
therefor,  and  invest  the  same  in  the  stock  of  the  Genesee  Val- 
ley Railroad  Company.  If  those  provisions  are  invalid,  the 
bonds  issued  by  the  common  council  and  the  subscriptions  for 
stock  in  pursuance  thereof  were  nullities ;  the  agreement  for 
the  purchase  of  the  stock  and  bonds  by  the  plaintiff  is  without 
consideration  and  void ;  and  the  plaintiff  is  entitled  to  recover 
back  what  he  has  paid  under  that  agreement. 

One  ground  on  which  the  invalidity  of  those  provisions  is 
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asserted  is,  that  it  was  not  within  the  scope  of  the  legislative 
power  of  the  state,  independent  of  any  restrictions  in  the  con- 
stitution upon  that  power,  to  invest  a  municipal  corporation 
with  authority  to  burden  the  property  of  the  citizens  of  the 
locality  which  it  embraces,  by  becoming  stockholders  in  a  pri- 
vate corporation. 

It  is  not  denied  but  that  the  state  may  provide  by  law  for 
the  construction  of  a  railroad  through  the  agency  of  its  own 
officers,  taking  all  lands  necessary  for  the  purpose  by  virtue  of 
its  right  of  eminent  domain  ;  or  delegate  the  power  to  build  the 
road,  and  take  the  lands  required  for  it,  to  a  private  corpora- 
tion. Nor  is  it  disputed  that  the  state  may,  under  its  taxing 
power,  charge  the  expense  of  such  a  public  improvement,  made 
by  itself,  upon  the  citizens  of  a  particular  locality,  which  may 
be  supposed  to  be  more  immediately  benefited  by  the  improve- 
ment; nor  is  it  controverted  that  a  municipal  corporation  may 
be  authorized  by  law  to  make  such  public  improvements  as  are 
required  by  the  interests  of  its  locality,  and  tax  the  citizens  of 
the  locality  to  defray  the  expense.  The  power  of  the  state  to 
this  extent  is  unquestioned,  and  so  well  established  by  long 
exercise  of  it,  and  by  judicial  decisions,  as  to  render  a  discus- 
sion of  it  unnecessary,  if  not  unprofitable.  But  the  precise 
point  presented  is,  that  a  subscription  for  stock  in  a  railroad 
corporation  is  like  an  investment  in  the  stock  of  a  manufactur- 
ing company,  or  in  the  mercantile,  or  any  similar  private  busi- 
ness, of  a  mere  private  nature — foreign  to  the  office  or  business 
of  government — and  therefore  without  the  limits  of  the  sove- 
reign power ;  and  that  the  state,  not  possessing  the  power  itself, 
cannot  confer  it  on  a  municipal  corporation. 

It  is  a  question  upon  which  there  is  some  conflict  of  opinion, 
whether  there  is  such  a  limitation  of  legislative  power  as  that 
suggested,  to  matters  of  a  public  nature  and  incident  to  govern- 
ment; and  while  it  would  seem  to  be  proper  that  the  power 
should  be  thus  confined,  there  certainly  would  be  great  diffi- 
culty in  maintaining,  if  it  would  not  be  impossible  to  maintain, 
the  limitation  in  practice,  without  conceding  to  and  claiming 
for  the  judicial  department  the  paramount  jurisdiction  to  deter- 
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mine  what  is  and  what  is  not  public  and  connected  with  gov- 
ernment. This  jurisdiction  is  legislative  in  its  nature,  and 
there  is  great  force  in  the  argument,  that  it  is  indispensable  to 
the  just  weight  and  beneficial  action  of  the  legislative  depart- 
ment that  it  should  exclusively  belong  to  that  branch  of  the 
government.  If  the  limitation  exists,  it  must  be  applicable  to 
cases  clearly,  palpably,  and  without  question,  wholly  private, 
and  in  no  way  relating  to  government.  If  the  sole  right  of 
decision  on  this  subject  is  vested  in  the  legislature,  the  legis- 
lative power,  beyond  the  restrictions  of  the  constitution,  is  un- 
limited. 

It  is  not  my  purpose  to  discuss  this  question,  or  to  express 
any  opinion  upon  it,  as  it  is  entirely  unnecessary,  in  the  view 
I  take  of  the  position  under  consideration. 

That  position,  in  my  judgment,  is  fatally  erroneous,  in  re- 
garding and  treating  the  subject  of  the  provisions  in  question 
as  a  private  business  belonging  to  the  same  class  as  the  busi- 
ness of  banking,  and  of  manufacturing  and  commercial  associa- 
tions,.incorporated  or  unincorporated.  Those  provisions  upon 
their  face  clearly  show  that  the  leading  object  of  them  was  to 
enable  the  city  to  afford  aid  to,  and  thereby  secure  the  construc- 
tion of  the  Genesee  Valley  Railroad.  A  company  had  been 
formed  under  the  authority  of  the  state  for  building  the  road, 
to  which  the  state  had  delegated  all  necessary  power  for  the 
purpose.  It  was  an  enterprise  of  a  public  nature,  committed 
by  the  state  to  a  private  company,  invested  by  the  state  for  the 
purpose  of  the  road,  with  a  large  portion  of  its  sovereign  power. 
The  company  were  authorized  to  take  lands  for  the  road  under 
the  right  of  the  state  of  eminent  domain,  or  to  take  private 
property  for  the  public  use  upon  making  just  compensation. 
Upon  the  assumption  that  the  public  good  required  the  road 
should  be  built  only,  could  this  authority  be  conferred. 

The  road  was  to  be  in  part  in  the  city,  and  was  to  traverse 
one  of  the  most  fertile  and  richest  portions  of  the  state,  inhab- 
ited by  a  numerous  and  wealthy  population.  It  was  supposed, 
and  not  without  reason,  that  the  road,  if  completed,  would  con- 
tribute largely  to  the  business  and  wealth  of  the  city,  and  ben- 
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efit  it  beyond  other  portions  of  the  state,  and  therefore  it  should 
aid  in  the  work.  Hence  the  legislature  was  appealed  to  for 
authority  to  render  such  aid,  and  the  provisions  in  question 
were  enacted.  Not  only  is  it  apparent  on  the  face  of  the  pro- 
visions, it  is  also  manifest  from  the  public  history  of  the  road, 
of  which  the  court  may  properly  take  notice,  that  such  was  the 
motive  and  design  of  the  legislature.  The  wrork  was  of  a  pub- 
lic nature  and  for  the  public  benefit,  and  authority  was  given 
to  the  city  to  aid  it  for  the  good  of  the  public,  and  more  es- 
pecially of  the  city. 

Clearly  the  state  might  have  built  the  road :  no  good  reason 
is  perceived  why  it  might  not  have  authorized  the  city  to  build 
it ;  and  if  it  was  competent  for  the  state,  in  view  of  the  public 
good,  to  confer  such  authority,  why  might  not  the  state,  influ- 
enced by  the  same  motive,  give  authority  to  the  city  to  aid  a 
railroad  company  in  the  work.  The  state  might  doubtless 
have  built  the  road,  and  assessed  the  city  beyond  the  rest  of 
the  state  to  pay  the  expense,  and  why  not  authorize  the  city 
voluntarily  to  assume  a  burden  in  aid  of  a  private  company, 
substituted  for  the  state  in  respect  to  the  work,  which  the  state 
might  have  imposed,  if  the  state  had  taken  upon  itself  the 
enterprise. 

The  fact  that  the  principal  part  of  the  road  is  out  of  the 
limits  of  the  city,  cannot  affect  the  question  of  the  public  nature 
and  benefit  of  the  work,  and  the  power  of  the  state  to  grant  the 
authority  it  has  assumed  to  give.  A  municipal  corporation 
may  be  authorized  to  do  an  act  without  as  well  as  within  its 
local  limits  of  a  public  character  and  relating  to  its  govern- 
ment, such  as  building  an  aqueduct  for  conveying  water  into 
a  city,  or  a  road  or  canal,  in  the  vicinity  of  and  connected  with 
its  locality. 

Assuming  the  construction  of  the  road  to  be  a  work  of  a  pub- 
lic character,  which  the  city  might  be  authorized  to  do,  it  seems 
to  be  clear  that  it  might  equally  be  authorized  to  assist  others 
in  doing  the  work. 

The  power  of  the  legislature  over  the  subject  being  estab- 
lished, the  expediency  or  propriety  of  its  exercise  in  any  case 
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cannot  be  reviewed  by  the  courts.  Undoubtedly  the  power  has 
been,  and  will  be  abused,  but  the  only  remedy  under  our  sys- 
tem is  in  displacing,  at  the  earliest  opportunity,  all  legislators 
who  are  unfaithful  or  incompetent,  and  bestowing  greater  care 
in  the  selection  of  such  officers. 

Another  ground,  on  which  the  provisions  in  question  are 
claimed  to  be  invalid,  is,  that  they  are,  as  alleged,  in  conflict 
with  the  constitution.  Most,  if  not  all  of  the  strength  of  the 
argument,  to  sustain  this  point  in  the  case,  rests  upon  the  idea, 
already  attempted  to  be  refuted,  that  the  authority  sought  to 
be  conferred  by  them,  and  the  object  of  it,  are  of  a  private  and 
not  public  nature.  Viewing  them  in  a  light  directly  the  reverse, 
they  are  readily  seen  to  be  harmonious  with  every  part  of  the 
constitution.  They  are  provisions  made  in  the  exercise  of  the 
general  power  of  the  legislature  to  authorize  municipal  corpo- 
rations to  do  such  public  acts  as  are  required  by  the  public 
good  in  reference  to  their  own  territorial  limits — the  same 
power  to  which  must  be  referred  the  grant  of  authority  to  such 
corporations  to  lay  out  and  open  streets,  and  keep  them  in  re- 
pair, and  to  make  other  similar  local  public  improvements  inci- 
dent to  and  proper  for  the  good  government  of  the  community. 

This  power  is  clear  and  undisputable,  and  it  is  distinctly  con- 
ceded in  the  opinion  in  this  case  of  the  learned  justice  at  special 
term.  He  says,  in  reference  to  the  city,  the  legislature  "  might 
cause  all  necessary  streets  to  be  laid  out,  opened  and  worked, 
and  all  local  improvements  to  be  made,  and  do  whatever  else, 
within  the  locality,  they  should  deem  proper  for  the  good  gov- 
ernment of  the  community,  and  assess  the  expenses,  as  a  part 
of  the  public  burden,  upon  the  community  for  whose  benefit 
the  expense  should  be  incurred,  or  such  part  of  the  community 
as  they  should  think  right  by  reason  of  the  particular  benefits 
to  be  charged ;  and  this  power  may  be  delegated  to  the  com- 
mon council  of  the  city  for  the  locality  embraced  within  its 
boundaries."  Obviously,  as  already  stated,  it  is  not  indis- 
pensable that  the  improvements  should  be  wholly  within  the 
city,  for,  although  as  a  general  rule,  the  powers  of  a  city  are 
to  be  exercised  within  its  locality,  the  legislature  may  author- 

VOL.  XIV.  15 


226  NEW-YORK  PRACTICE  REPORTS. 

Clarke  agt.  The  City  of  Rochester. 

ize  improvements  without  that  locality  for  the  benefit  of  the 
city.  Its  power  to  do  this  is  as  ample  as  its  power  to  create 
the  city  originally,  and  prescribe  its  limits  and  authority. 

The  9th  section  of  article  8  of  the  constitution,  imposing 
upon  the  legislature  the  duty  to  provide  for  the  organizations 
of  cities  and  villages,  and  to  restrict  the  power  of  taxation,  as- 
sessment, borrowing  money,  contracting  debts  and  loaning  their 
credit,  so  as  to  prevent  abuses  in  assessments  and  contracting 
debts,  by  such  corporations,  is  particularly  relied  on  as  prohib- 
iting the  legislation  under  consideration. 

The  design  of  this  section,  so  far  as  it  makes  it  a  duty  of  the 
legislature  to  restrict  the  power  of  taxation,  &c.,  of  cities  and 
villages,  was,  in  my  judgment,  to  guard,  by  proper  limitations, 
against  abuse  in  contracting  debts  in  the  exercise  of  the  powers 
granted  to  them  by  the  legislature,  not  to  limit  the  legislature  in 
granting  power  to  such  corporations.  If  the  latter  had  been 
the  object,  some  attempt  would  have  been  made  to  specify  and 
define  the  powers  which  might  be  granted?  The  subject  would 
not  have  been  left  without  specification  and  definition.  What 
power  may  be  granted  ?  Where  does  the  line  of  prohibition 
commence'?  The  sections  contain  no  answer  to  these  ques- 
tions. They  are  silent  as  to  the  powers  which  may  be  granted. 
The  legislature  may  grant  such  powers  as  itself  possesses,  but 
must  provide  against  the  abuse  of  these  powers,  so  far  as  re- 
lates to  contracting  debts,  assessments  and  taxation. 

A  further  objection  to  the  validity  of  the  legislation  in  ques- 
tion is,  that  the  legislature  had  no  power,  under  the  constitu- 
tion, to  delegate  to  the  electors  of  the  city  the  decision  of  the 
question,  whether  the  provisions  should  become  a  law;  that  in 
respect  to  the  expediency  of  the  law,  the  legislature  was  made 
by  the  constitution  the  sole  and  exclusive  judge. 

In  Barto  agt.  Himrod,  (4  Seld.  483,)  it  was  decided,  by  the 
court  of  appeals,  that  the  act  known  as  the  "Free-School  Act," 
which  contained  provisions  submitting  it  to  the  electors  of  the 
state  to  determine  whether  the  act  should  become  a  law,  and 
making  the  fact  of  its  becoming  a  law  dependent  upon  approval 
by  the  people,  although  approved  by  them,  was  void  for  want 
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of  constitutional  power  in  the  legislature  to  commit  to  the 
people  the  decision  whether  the  ace  should  become  a  law. 
That  case  is  relied  on  in  support  of  the  objection;  and  it  is 
assumed  that  the  present  case,  as  to  the  point  raised,  is  sub- 
stantially like  it,  and  if  it  is,  it  must  share  the  same  fate.  I 
have  had  some  difficulty  in  coming  to  a  satisfactory  con- 
clusion on  the  point,  whether  this  case  is  within  the  principle 
of  that  cited;  but  after  much  and  careful  consideration,  am 
convinced  that  a  substantial  distinction,  requiring  the  applica- 
tion of  different  rules  of  decision,  exists  between  the  cases. 
Such  a  distinction  does  not,  I  believe,  arise  from  the  circum- 
stance that  in  the  free-school  law  the  language  was,  that  the 
electors  of  the  state  should  determine  whether  this  act  "  shall 
or  shall  not  become  a  law,"  and  in  case  a  majority  should  be 
against  it,  the  act  "  shall  be  null  and  void,"  and  that  in  the 
case  of  the  present  legislation  the  language  is,  that  the  sections 
"  shall  not  take  effect "  until  they  should  be  submitted  to  the 
electors  of  the  city,  and  upon  the  event  therein  mentioned. 
Those  expressions  differ  only  in  form — they  import  the  same 
idea  in  substance. 

An  act  does  not  become  a  law — a  rule  of  action  for  the  com- 
munity, or  any  company,  or  individuals — until  it  takes  effect, 
and  wThen  it  takes  effect  it  is  a  law.  There  is  no  such  thing  as 
a  law  in  presenti  to  take  effect  infuturo.  An  act  to  take  effect 
in  future,  at  a  fixed  time,  or  upon  any  certain  event,  must  await 
the  time,  or  other  event,  to  become  a  law ;  and  especially  is 
this  true  where  the  event  upon  which  the  act  is  to  take  effect 
is  contingent,  like  a  popular  vote  of  approval.  The  true  dis- 
tinction as  I  conceive,  arises  out  of  the  difference  in  the  nature 
of  the  subjects  of  these  acts,  and  in  the  questions  submitted  to 
the  decision  of  the  people. 

The  free- school  act  was  of  a  mandatory  character,  and  im- 
posed duties  and  obligations  on  the  people  which  they  would 
be  bound  to  perform,  if  the  act  should  become  a  law  by  their 
approval,  entirely  irrespective  of  their  will ;  and  the  question 
submitted  to  the  people  was,  whether  the  act  should  become  a 
law.  Thus,  as  was  held  by  the  court  of  appeals,  involving  the 
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whole  subject  of  the  propriety  and  expediency  of  the  law,  as 
well  as  of  the  strict  enforcement  of  the  various  provisions,  and 
attempting,  by  the  legislature,  to  cast  off  the  responsibility  im- 
posed upon  it  in  the  making  of  laws,  and  placing  it  with  a  ma- 
jority of  the  people,  which  could  not  be  done  under  the  consti- 
tution. 

The  provisions  under  consideration  are  merely  permissive; 
they  purport  only  to  grant  an  authority,  which  the  common 
council,  if  the  act  should  become  a  law,  would  not  be  bound  to 
exercise  ;  and  the  question  submitted  to  the  people  of  the  city 
was,  by  the  terms  of  the  provisions,  "  whether  or  not  it  is  ex- 
*  pedient  for  said  city  to  borrow  the  money  mentioned  in  said 
sections,  for  the  purpose  therein  specified."  It  was  not  referred 
to  the  people  to  decide  whether  the  authority  should  be  granted ; 
that  the  legislature  had  determined,  if  two-thirds  of  the  electors 
were  in  favor  of  its  being  exercised.  The  legislature  gave  the 
authority  conditioned  upon  a  popular  vote  in  favor  of  borrow- 
ing the  money.  The  form  of  the  vote  was  to  be,  "for  the  rail- 
road "  and  "  against  the  railroad,"  and  a  vote  of  two-thirds  for 
the  road  was  to  decide  that  it  was  expedient  to  borrow  the 
money,  while  a  vote  exceeding  one-third  the  other  way,  was 
to  be  a  decision  that  it  was  inexpedient. 

It  is  true,  that  a  decision  in  favor  of  the  expediency  of  bor- 
rowing the  money  was  to  be  deemed  an  approval  ef  the  law,  as, 
by  §  292,  it  is  declared  that  if  the  previous  sections  shall  be 
approved,  &c.,  the  same  shall  take  effect,  &c.,  but  the  approval 
was  to  be  implied  from  a  vote  for  borrowing  the  money  ;  it  was 
not  the  question  submitted  for  decision.  Nothing  like  power 
to  make  the  law  was  to  be  vested  in  the  people.  The  legisla- 
ture made  the  law  dependent  only  on  the  event  of  the  people 
wanting  to  use  the  authority.  The  ground  of  objection  to  the 
free-school  act  seems,  therefore,  to  be  wholly  inapplicable  to 
this  legislation ;  and,  if  inapplicable,  the  decision  referred  to  is 
no  authority  against  it. 

Again  :  It  is  conceded  in  the  opinion  in  this  case,  at  special 
term,  and  supported  by  the  reasoning  of  the  learned  judges  who 
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delivered  opinions  in  Barto  agt.  Himrod,  that  a  legislative  grant 
of  power  to  a  municipal  corporation,  with  a  restriction  upon  its 
exercise,  without  the  consent  of  the  people  to  be  affected  by 
it,  would  be  valid  ;  and  this  is  substantially  a  law  of  that  char- 
acter. There  is  no  difference  in  practical  or  legal  effect  between 
an  act  conferring  power  to  borrow  money  upon  the  event  of  the 
people  deciding,  in  a  mode  provided  by  the  act,  that  it  is  ex- 
pedient to  borrow,  and  an  act  vesting  the  power  absolutely,  but 
prohibiting  its  exercise,  unless  the  people  shall  decide  it  is  ex- 
pedient. In  neither  case  do  the  people  decide,  except  im- 
pliedly  and  by  inference,  upon  the  expediency  of  the  law. 

I  perceive  no  objection,  arising  out  of  the  constitution,  to 
making  a  mere  permissive  law  depend  upon  a  vote  of  those 
designed  to  be  benefited  by  the  permission,  in  favor  of  the  ex- 
pediency of  doing  the  act  permitted.  The  whole  legislative 
power  is  exerted,  and  the  whole  responsibility  in  regard  to  the 
law  exercised  by  the  legislature  in  such  a  case,  no  part  of  it  is 
referred  to  others. 

In  the  opinions  in  Barto  agt.  Himrod.,  it  is  admitted  that  con- 
ditional legislation,  where  there  is  no  transfer  of  the  legislative 
power  or  judgment,  is  allowable  ;  and  RUGGLES,  J.,  in  his 
opinion,  defines  such  allowable  conditional  legislation.  He 
says,  "  The  event  or  change  of  circumstances  on  which  a  law 
may  be  made  to  take  effect,  must  be  such  as  in  the  judgment 
of  the  legislature  affects  the  question  of  the  expediency  of  the 
law — an  event  on  which  the  expediency  of  the  law  in  the  judg- 
ment of  the  law  makers,  depends.  On  this  question  of  expe- 
pediency  the  legislature  must,  exercise  its  own  judgment  de- 
finitively and  finally.  When  a  law  is  made  to  take  effect  on 
the  happening  of  such  an  event,  the  legislature,  in  effect,  de- 
clares the  law  inexpedient  if  the  event  should  not  happen;  but 
expedient  if  it  should  happen.  They  appeal  to  no  other  men, 
or  man,  to  judge  for  them  in  relation  to  its  present  or  future 
expediency.  They  exercised  that  power  themselves,  and  then 
perform  the  duty  which  the  constitution  imposes  on  them." 
These  remarks  accurately  describe  the  law  in  question. 
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The  other  objections  taken  to  the  validity  of  the  law  are,  in 
my  opinion,  untenable. 

My  conclusion  is,  that  the  judgment  at  special  term  is  erro- 
neous, and  should  be  reversed. 


NEW-YORK  COMMON  PLEAS. 
PURCHASE  agt.  JACKSON. 

An  examination  of  ordinary  questions  of  law,  where  the  decisions  throughout 
of  three  tribunals  are  uniform,  ought  to  be  sufficient,  except  in  a  case  involv- 
ing great  interests,  or  settling  a  principle  of  law  on  which  numerous  other  ac- 
tions are  to  be  decided. 

So  held,  on  a  motion  under  the  amended  (1857)  section  eleven  of  the  Code,  for 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  this  court,  in  an  action 
originating  in  the  marine  court. 

General  Term,  June,  1857. 

MOTION  for  an  order  allowing  an  appeal  to  the  court  of  ap- 
peals in  an  action  originally  commenced  in  the  marine  court  of 
the  city  of  New- York. 

JOHN  W.  EDMONDS  &  THOS.  STEVENSON,  for  plaintiff". 
OLCOTT  &  BRIGGS,  for  defendant. 

INGRAHAM,  First  Judge.  The  defendant  moves  for  an  order 
of  the  general  term  of  this  court,  allowing  an  appeal  to  the 
court  of  appeals  in  this  case.  The  action  was  originally  in  the 
marine  court,  and  judgment  was  first  given  for  the  plaintiff, 
which  judgment  was  affirmed  by  the  general  term,  and  has  been 
again  affirmed  in  this  court.  The  defendant  has  had  three 
hearings,  and  although  by  the  late  amendment  of  the  Code 
power  is  given  to  this  court  to  allow  another  appeal,  yet  it  does 
not  follow  that  such  power  should  be  exercised  in  all  cases, 
even  though  questions  of  law  should  be  involved. 
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An  examination  of  ordinary  questions  of  law,  where  the  de- 
cisions throughout  of  three  tribunals  are  uniform  ought  to  be 
sufficient,  except  in  a  case  involving  great  interests,  or  settling 
a  principle  of  law  on  which  numerous  other  actions  are  to  be 
decided.  No  such  exception  exists  in  this  case,  and  we  see 
no  reason  for  granting  this  motion.  We  are  the  more  strength- 
ened in  these  views,  because  we  entertain  no  doubt  of  the  pro- 
priety of  the  judgment  in  the  court  below,  or  its  affirmance  by 
this  court. 

The  motion  must  be  denied,  but,  as  the  question  is  new, 
without  costs. 


SUPREME  COURT. 
TURNER  agt.  HILLERLINE,  PACKARD  and  FORD. 

The  plaintiff  was  allowed  an  amendment  of  the  pleadings  in  the  action  by  strik- 
ing out  the  name  of  one  of  the  defendants,  after  the  cause  had  been  brought 
to  a  hearing  before  the  referee,  and  testimony  taken. 

The  hearing  was  to  continue  before  the  same  referee,  (as  no  new  party  had  been 
substituted,)  and  all  the  testimony  taken  applicable  to  the  new  state  of  the 
pleadings  to  be  deemed  evidence  in  the  action.  Privilege  given  defendant  to 
amend  his  answer — plaintiff  having  privilege  to  reply. 

The  terms  on  which  the  amendment  was  allowed  was,  the  payment  by  the  plain- 
tiff to  defendant  of  $10  costs  of  opposing  the  motion,  and  $5  for  proceedings 
before  notice  of  trial;  in  case  the  defendant  amended  his  answer,  he  was  en- 
titled to  be  indemnified  for  the  additional  expense  to  which  he  would  be  sub- 
jected by  the  amendment. 

Schenectady  Special  Term,  May,  18#6. 

MOTION  to  amend  the  pleadings  by  striking  out  the  name  of 
the  defendant  Ford  as  a  party. 

This  was  an  action  by  plaintiff,  on  a  demand  of  plaintiff  and 
one  Leavitt,  for  work,  labor,  &c.,  against  the  three  defendants, 
who  conducted  business  under  the  name  of  Joseph  Hillerline 
&  Co.  The  complaint  alleged  the  assignment,  by  Leavitt,  of 
his  interest  in  the  demand  to  plaintiff.  The  summons  was 
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served  on  Hillerline  alone.  Hillerline  put  in  an  answer  alleg- 
ing that  he  and  Packard  were  the  only  members  of  J.  Hillerline 
&  Co.,  and  denying  the  indebtedness  of  defendants  to  the  plain- 
tiff; and  setting  up  a  set-off  of  a  demand  of  Hillerline  &  Co. 
against  the  plaintiff  and  Leavitt.  The  cause  was  referred,  and 
on  the  trial  it  appeared  that  Ford  was  not  a  member  of  the  firm 
of  Hillerline  &  Co.  The  hearing  was  adjourned  by  the  referee 
to  enable  the  plaintiff  to  move  to  strike  out  the  name  of  Ford 
as  a  party  to  the  action. 

CLARK  B.  CocHRANE,/or  plaintiff. 
S.  C.  JOHNSON,  for  defendants. 

PAIGE,  Justice.  The  173d  section  of  the  Code  expressly 
allows  an  amendment  of  the  pleadings  in  an  action  by  striking 
out  the  name  of  any  party. 

In  Mayhew  agt.  Robinson,  (10  How.  Pr.  R.  162-167,)  which 
was  an  action  for  goods  sold,  the  supreme  court  of  the  8th  dis- 
trict, at  a  general  term,  on  an  appeal  from  the  decision  of  the 
referee  against  the  defendants,  allowed  an  amendment  of  the 
pleadings,  by  adding  the  name  of  another  party  as  a  defendant 
— it  appearing  on  the  trial  before  the  referee  that  the  goods 
were  sold  to  the  original  defendant  jointly  with  the  person  who 
was  made  an  additional  party,  the  terms  imposed  were  the  pay- 
ment of  the  costs  of  the  trial  and  of  the  appeal. 

In  Bemis  agt.  Bronson,  (1  Code  Rep.  27,)  EDMONDS,  Justice, 
under  the  Code  of  1848,  in  an  action  of  assumpsit,  after  the 
plaintiff  had  closed  his  case,  and  a  motion  for  a  nonsuit  had 
been  made,  gave  the  plaintiffs  leave  to  amend  by  striking  out 
the  name  of  one  of  the  defendants. 

In  this  case,  the  action  is  still  pending  before  the  referee ; 
and  it  appears  by  the  evidence  introduced  that  Ford  was  not  a 
party  to  the  contract  on  which  the  action  was  brought.  It  is  a 
proper  case,  therefore,  for  the  exercise  of  the  power  of  amend- 
ment, under  §  173  of  the  Code.  An  order  may  be  entered 
striking  out  the  name  of  the  defendant  Ford  from  the  pleadings, 
wherever  it  occurs  therein. 
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As  no  new  party  is  made  to  the  action  by  this  amendment, 
the  order  of  reference  should  not  be  vacated  by  the  amend- 
ment. The  hearing  must  be  continued  before  the  same  referee, 
and  all  the  testimony  already  taken,  applicable  to  the  new  state 
of  the  pleadings,  must  be  deemed  evidence  in  the  action.  Hil- 
lerline  may  amend  his  answer  in  such  manner  as  he  shall  be 
advised  is  proper;  and,  if  necessary,  the  plaintiff  may  reply 
thereto. 

It  is  not  proper,  on  this  motion,  to  consider  whether  the  as- 
signment of  Leavitt  is  sufficient  to  transfer  his  interest  in  the 
demand  against  Hillerline  &  Packard. 

The  terms  on  which  the  amendment  asked  for  is  allowed 
must  be  the  payment,  by  the  plaintiff  to  Hillerline,  of  $10  costs 
of  opposing  this  motion,  and  also  $5  for  proceedings  before 
notice  of  trial,  in  case  the  defendant  Hillerline  amends  his  an- 
swer. (3  How.  Pr.  R.  296.)  Hillerline  is  entitled  to  be  in- 
demnified for  the  additional  expense  to  which  he  will  be  sub- 
jected by  the  amendment. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  FERNANDO  WOOD  agt.  SIMEON  DRAPER 
and  others. 

In  an  action  of  quo  warranto  to  determine  the  right  to  a  public  office,  an  in- 
junction, restraining  generally  the  functions  of  the  office,  is  not  authorized 
by  law. 

Although,  since  the  Code  went  into  effect,  actions  of  this  kind  have  been,  and 
by  law  now  are  classed  among,  and  denominated  civil  remedies,  so  that  the 
rule,  that  equity  will  not  interfere  in  criminal  matters,  is  no  longer  an  obstacle 
to  equitable  relief  in  an  action  of  this  kind,  yet  an  injunction  restraining  gen- 
erally the  functions  of  a  public  office  in  its  exercise  by  an  incumbent  of  the 
office,  is  not  consistent  with  the  interests  of  the  state,  or  with  the  general 
principles  which  must  govern  as  to  an  office  emanating  from  the  sovereign 
power.  To  restrain  the  action  of  the  incumbent  is  to  restrain  all  the  functions 
of  the  office,  for  he,  being  in,  even  if  wrongfully,  must  ant.  or  no  one  can. 
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It  may  very  well  be,  that  a  man,  being  a  public  officer,  may  be  restrained  in  a 
proper  case  from  doing  a  particular  act  of  an  official  character,  but  it  by  no 
means  follows  that  a  public  office  may  be  restrained  from  dispensing  its 
benefits  to  the  public. 

New-York  Special  Term,  May,  1857. 

THE  complaint  of  the  plaintiffs  in  this  case,  by  the  attorney- 
general,  states  that  at  the  time  of  the  passage  of  a  pretended 
act  of  the  legislature  of  this  state,  entitled  "  An  Act  to  Estab- 
lish a  Metropolitan  Police  District,  and  to  Provide  for  the  Gov- 
ernment thereof,"  on  the  15th  of  April,  1857,  the  office  of  po- 
lice commissioner  was  a  public  civil  office  in  the  city  of  New- 
York,  and  that  the  office  of  head  of  said  police  department  was 
and  is  a  public  civil  office,  belonging  to  the  office  of  mayor  of 
said  city,  &c. ;  and  that  after  that  time,  on  the  23d  of  April, 
1857,  the  defendants,  as  a  pretended  board  of  police,  under 
said  pretended  act,  without  legal  warrant,  intruded  into  and 
usurped  the  office  of  police  commissioner  and  head  of  the  police 
department,  and  from  thenceforth  exercised  said  office  of  police 
commissioner  and  head  of  police  department,  and  also  all  the 
powers  which,  before  the  passage  of  said  pretended  act,  were 
conferred  upon  said  board  of  commissioners  of  police  and  upon 
the  mayor,  &c.,  &c.,  as  the  head  of  police,  and  which  relate  to 
or  are  connected  with  the  police  government,  appointments  and 
discipline  within  said  city,  &c. ;  and  still  do  usurp  and  exercise 
said  offices,  and  all  the  power  and  authority,  &c.  &e.,  in  viola- 
tion of  the  constitution  and  laws  of  said  state ;  and  plaintiffs 
pray  that  defendants  may  show  by  what  warrant  they  claim  to 
hold  and  use  said  offices;  and  they  demand  judgment  against 
defendants,  that  each  of  them  be  ousted  from  the  power  and 
authority1  aforesaid;  and  that  said  relator  be  declared  entitled 
to  hold  and  exercise  all  the  power  and  rights  of  said  police 
commissioner,  and  member  of  said  board  of  police  commission- 
ers, &c.,  &c.,  as  he  of  right  ought  to  do  under  the  laws  of  the 
state  existing  and  in  force  at  the  time  first  above  mentioned. 
There  is  also  before  the  court  an  affidavit  of  the  relator  to  the 
effect  that  he  is  actually  major  of  the  city,  and  that  by  virtue 
of  various  acts  he  is,  and  has  been  head  and  chief  executive  of 
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the  police  department,  and  as  such  has  custody  and  control  of 
a  large  amount  and  number  of  station-houses,  telegraph  appa- 
ratus, books  and  other  property,  real  and  personal,  used  for  the 
police  department ;  and  also  has  the  charge  and  direction  of 
the  whole  police  force  and  corps  of  about  twelve  hundred  men. 
That  defendants  have  organized  as  a  metropolitan  police  com- 
mission, under  said  act;  that  deponent  has  been  advised  said 
act  is  unconstitutional  and  void  ;  that  he  has  been  instructed  by 
the  common  council  to  resist  all  action  of  the  police  commis- 
sioners by  an  ordinance  to  that  effect ;  and  unless  said  commis- 
sioners are  enjoined  from  proceeding  under  said  act,  and  from 
asserting  power  over  said  police  force,  or  the  properly  of  the 
department,  the  most  serious  consequences  may  ensue  to  the 
peace  of  the  city ;  and  that  it  is  necessary  to  the  rights  of  de- 
ponent, and  to  the  good  order  of  the  city,  that  said  commis- 
sioners be  enjoined  until  a  decision  can  be  had  in  the  suit.  On 
these  papers  an  order  has  been  made  by  a  justice  of  this  court, 
restraining  defendants  from  exercising  any  of  the  functions  of 
police  commissioners  until  the  further  order,  of  the  court.  On 
these  papers,  including  said  order,  and  an  affidavit  of  defend- 
ants that  they  have  been  severally  nominated  by  the  governor, 
and,  with  the  consent  of  the  senate,  appointed  commissioners 
under  said  act;  and  that  they  have  taken  the  oaths  of  office, 
and  have  the  proper  certificates  of  office,  and  that  they  have 
met  and  organized  as  a  board ;  and  that  great  and  irreme- 
diable injury  will  be  done  by  the  continuance  of  the  injunction ; 
for  that  the  complaint  admits  that  the  defendants  are  in  office, 
and  by  the  terms  of  the  laws  set  forth  in  said  complaint,  the 
moment  these  defendants  take  office  all  previous  heads  of  police 
are  abolished  ;  and  that  the  funds  for  the  support  of  police  gov- 
ernment will  be  devoted  alone  to  the  support  of  the  provisions 
of  the  law  under  which  the  defendants  hold  office  by  the  fiscal 
officers  having  charge  of  them.  The  defendants  move  to  dis- 
solve the  injunction. 

F.  B.  CUTTING,  J.  M.  VAN  COTT,  W.  M.  EVARTS,  D.  D. 
FIELD,  A.  J.  VANDERPOEL  and  N.  HILL,  jr.,  Jor  defendant. 
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CHAS.  O'CoNOR,  JOHN  W.  EDMONDS  and  THEO.  SEDGWICK, 
for  plaintiff'. 

PEABODY,  Justice.  In  this  case,  which  is,  in  substance,  an 
action  to  determine  the  rights  of  the  defendants  to  offices  into 
which  they  have  entered,  the  plaintiffs  rely  on  the  invalidity  of 
the  law  under  which  the  defendants  have  derived  their  appoint- 
ment. They  allege  that  the  statute,  by  virtue  of  which  the 
defendants  claim  that  they  now  hold  the  offices,  is  in  conflict 
with  the  constitution  of  the  state,  and  therefore  void  ;  and  be- 
ing so,  they  ask  judgment  of  this  court  to  that  effect,  and  that 
defendants  be  ousted  therefrom.  This  is  the  ultimate  relief 
sought  in  this  action,  and  to  this  relief  plaintiffs  seem  to  be  en- 
titled, if  the  law  be,  as  they  aver  it  is,  unconstitutional.  They 
also  seek,  however,  the  immediate  aid  of  a  temporary  injunc- 
tion, by  which  defendants  shall  be  restrained  from  exercising 
any  of  the  functions  of  their  offices  pending  the  litigation,  and 
until  the  decision  of  the  question  as  to  the  validity  of  the  law 
under  which  they  claim  to  hold.  To  this  end  they  have  pre- 
sented their  application  to  a  justice  of  this  court,  (ex  parte,  as 
is  our  practice,)  who,  after  hearing  counsel  on  behalf  of  the  ap- 
plication, has  made  an  order  restraining  defendants  from  exer- 
cising the  rights  or  performing  the  duties  pertaining  to  the  offi- 
ces, as  above  stated.  This  order  the  defendants  now  move  to 
vacate,  and  they  urge  their  motion  on  several  grounds : — 

1.  That  the  claim  of  plaintiffs  that  the  law  is  unconstitu- 
tional is  not  well  founded,  but  that  it  is,  on  the  contrary,  con- 
sistent with  the  constitution,  and  valid. 

2.  That  the  remedy  by  injunction,  in  an  action  of  this  kind, 
is  not  authorized  by  law  in  any  case. 

3.  That  if  an  injunction  can  issue  at  all  in  an  action  of  this 
kind,  the  facts  shown  in  this  case  are  not  sufficient  to  war- 
rant it. 

The  first  ground  embraces  the  principal  question  at  issue  and 
to  be  determined  in  the  suit — the  constitutionality  of  the  law; 
and  inasmuch  as  that  question  will  very  shortly  come  before 
the  court  for  decision,  on  the  argument  of  the  whole  case  made 


NEW- YORK  PRACTICE  REPORTS.  237 

The  People  ex  rel.  Wood  agt.  Draper  and  others. 

by  the  plaintiffs,  it  is  quite  proper  that  I  should  refrain  from 
passing  upon  it  now,  unless  it  shall  become  necessary  for  me 
to  do  so  in  deciding  this  motion. 

The  second  ground  on  which  this  motion  is  put  is  one  which 
relates  to  practice,  and  having  no  bearing  on  the  general  prop- 
osition on  which  the  final  result  of  the  suit  depends,  may  be 
decided  without  reference  to  anything  by  which  that  will  be 
affected. 

Is  the  relief  by  injunction  allowed  in  an  action  of  quo  war- 
ranto  by  our  practice  in  any  case  ?  That  there  is  no  precedent 
for  it  in  an  action  of  this  kind  is  admitted  on  all  hands.  But 
plaintiffs  say  that  the  absence  of  a  precedent  furnishes  little 
grounds  for  an  argument  against  their  position;  that  it  is  easily 
accounted  for  in  a  manner  not  inconsistent  with  their  claim, 
that  it  is  now  a  legitimate  remedy.  And  it  is  true,  as  argued 
by  them,  that  prior  to  the  time  of  our  constitution  of  1846,  the 
only  courts  in  which  an  action  of  this  kind  could  be  brought 
were  courts  having  only  common  law  powers,  and  hence  no 
court  having  cognizance  of  such  a  suit  could  administer  the  ex- 
clusively equitable  relief  of  injunction.  And  it  is  also  true, 
that  until  the  time  of  our  Code  of  Procedure,  (1848,)  suits  of 
this  kind  were  classed  among,  and  denominated  criminal  rather 
than  civil  remedies,  and  courts  of  equity  had  a  general  rule  of 
refraining  from  interference  in  criminal  matters.  Whereas, 
this  court,  as  now  constituted,  has  full  chancery  and  common- 
law  powers  ;  and  having  possession  of  this  suit  for  general  pur- 
poses, can  aid  the  plaintiffs  by  injunction,  if  they  are  entitled 
to  that  aid ;  and  since  the  Code  went  into  effect  (1848)  suits  of 
this  kind  have  been,  and  by  law  now  are  classed  among  and 
denominated  civil  remedies,  so  that  the  rule  that  equity  will 
not  interfere  in  criminal  matters  is  no  longer  an  obstacle  to 
equitable  relief  in  an  action  of  this  kind.  If,  therefore,  the 
mere  absence  of  machinery  to  grant  injunctions  in  the  courts  in 
which  alone  suits  of  this  nature  could  heretofore  be  properly 
brought,  and  the  fact  that  remedies  of  this  kind  are  called 
criminal,  are  the  reasons  why  relief  by  injunction  has  never 
hitherto  been  known,  these  reasons  being  done  away,  there 


238          NEW- YORK  PRACTICE  REPORTS 

The  People  ex  rel.  Wood  agt.  Draper  and  others. 

would  seem  to  be  no  longer  any  obstacle  to  that  kind  of  relief. 
Actions  of  this  kind,  however,  really  were  no  more  criminal  in 
their  nature,  purposes  or  effects,  formerly,  than  they  are  now, 
although  then  called  criminal  and  now  civil.  And  equitable 
relief  by  injunction  was  then  as  well  known,  and  as  proper  in 
principle,  and  as  well  adapted  to  the  wants  of  litigants  in  this 
description  of  actions,  as  it  is  now,  although  it  was  not,  it  is 
true,  administered  by  the  same  court  which  had  jurisdiction  to 
try  the  case.  Yet,  if  it  had  been  then  proper  and  desirable,  it 
could  have  been  had  by  application  to  a  court  of  chancery, 
which  had  power  to  grant  it  in  aid  of  the  legal  remedy  in  a 
proper  case. 

I  am  not  satisfied  that  these  reasons  of  convenience  and 
habit  of  the  courts  suggested,  are  the  real  causes  that  this  de- 
scription of  relief  has  never  been  known  in  this  country  and  in 
England.  On  the  contrary,  I  am  inclined  to  look  for  reasons 
more  substantial  in  their  nature,  and  having  better  foundation 
in  principle  or  policy. 

I  am  inclined  to  think  that  such  relief  has  not  been  deemed 
consistent  with  the  interest  of  the  state,  with  enlightened  public 
policy,  or  with  the  general  principles  which  must  govern  as  to 
an  office  emanating  from  the  sovereign  power,  and  hence  has 
never  been  adopted  in  practice ;  that  the  public  welfare  has 
been  deemed  to  require  that  an  actual  incumbent  of  an  office 
should  not  be  forbidden  to  perform  the  duties  of  it  for  the  time 
being,  even  though  his  title  to  the  office  \vere  doubtful ;  that  the 
public  should  not  be  deprived  of  the  benefit  of  an  office,  merely 
because  it  was  uncertain  whether  the  person  in,  and  ready  to 
perform  the  duties  of  it,  was  there  rightfully,  even  while  the 
title  of  the  party  assuming  to  act  should  be  in  controversy.  To 
restrain  the  action  of  the  incumbent  is  to  restrain  all  the  func- 
tions of  the  office  :  for  he,  being  in — even  if  wrongfully — must 
act,  or  no  one  can.  And  it  is  not  at  all  difficult  to  see  that  in 
very  many,  and  in  most  cases,  the  public  interest  would  require 
that  the  duties  of  an  office  should  not  be  suspended,  and  its 
functions  cease,  until  the  matter  of  personal  right  between  rival 
claimants  could  be  determined. 
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This,  then,  I  take  to  be  the  reason  that  no  cases  of  the  kind 
are  to  be  found  in  the  reports — that  the  wisdom  of  the  times 
has  not  approved  of  the  principle  on  which  such  remedy  is  al- 
lowed, or  has  not  deemed  it  discreet  to  adopt  such  practice, 
and  that  therefore  it  has  never  prevailed.  (Thompson  agt.  Com- 
missioners of  Canal  Fund,  2  Abbott's  Rep.  248.)  If  this  be  the 
reason,  the  absence  of  precedent  is  important,  and  entitled  to 
weight  in  considering  this  question. 

In  this  view  I  am  sustained  by  the  decision  of  the  chancellor 
of  this  state  in  Tappan  agt.  Gray,  (9  Paige,  507,)  and  by  the 
judgment  of  the  court  of  errors  in  the  same  case,  (7  Hill,  259.) 
In  that  case  the  chancellor  refused  to  interfere,  even  incident- 
ally, pending  litigation  as  to  the  title  to  the  office,  to  protect  the 
fund  arising  from  the  emolument  of  the  office,  in  favor  of  a 
plaintiff,  whom  he  pronounced  entitled  to  it,  against  an  insol- 
vent intruder,  exercising  the  powers  and  receiving  the  fees  for 
the  time  being;  and  he  put  his  refusal  on  the  ground  that  the 
public  interest  required  the  duties  of  the  office  to  be  performed 
by  the  incumbent,  whether  in  it  rightfully  or  not;  and  with  so 
much  delicacy  did  he  regard  the  interest  of  the  public  in  the 
matter  that  he  declined  to  interfere  even  with  the  emoluments 
of  the  office,  in  which  the  public  had  no  interest,  lest  such  in- 
terference should  interrupt,  incidentally,  the  discharge  of  the 
duties  of  it,  in  which  the  public  was  interested.  The  court  of 
errors — then  our  court  of  last  resort — unanimously  affirmed  this 
decision  ;  and  so  far  as  opinions  were  expressed,  affirmed  it  for 
the  same  reasons  given  by  the  chancellor. 

At  the  time  of  the  adoption  of  the  Code,  then,  (1848)  no  such 
practice  had  ever  been  sanctioned,  and  the  principle  upon  which, 
if  at  all,  it  must  prevail,  had  been,  not  only  thus  negatively, 
but  in  the  case  I  have  cited,  if  no  other,  affirmatively,  repudi- 
ated. But  it  is  said  that  public  officers  have  often  been  re- 
strained in  the  performance  of  acts  under  the  warrant  of  their 
offices,  when  those  acts  have  been  shown  to  be  unauthorized 
by  law.  Doubtless  they  have  been,  and  will  continue  to  be, 
very  properly. 

But  restraining  a  person  from  doing  a  particular  act,  because 
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the  act  of  itself  is  not  proper  to  be  done,  is  a  very  different 
thing  from  restraining  the  entire  functions  of  a  public  office,  on 
the  ground  that  though  the  discharge  of  those  functions  is  ne- 
cessary to  the  public  welfare,  as  the  law,  by  creating  it,  has 
declared  it  to  be,  and  no  one  else  but  the  incumbent  for  the 
time  can  discharge  them,  still  there  is  a  doubt  whether  the  in- 
cumbent is  the  proper  person  for  the  place,  he  shall  refrain 
from  acting,  and  the  public  dispense  with  the  benefits  of  the 
office  until  the  question  of  title  can  be  decided  by  the  tedious 
process  of  law. 

It  may  very  well  be  that  a  man,  oeing  a  public  officer,  may 
be  restrained,  in  a  proper  case,  from  doing  a  particular  act  of 
an  official  character;  but  it  by  no  means  follows  that  a  public 
office  may  be  restrained  from  dispensing  its  benefits  to  the 
public.  That  is  a  very  different  matter.  The  practical  utility 
or  benefit  to  the  public  of  an  office  cannot  be  questioned  before 
a  court.  The  law,  by  creating  it,  has  decided  that  question, 
and  from  that  decision  courts  of  justice  entertain  no  appeal. 
The  office  itself  is  not  only  an  emanation  of  sovereignty,  but  it 
represents,  and  in  a  measure  embraces,  the  principle  of  sove- 
reignty itself.  Courts,  therefore,  will  not  undertake  to  restrain 
the  action  or  operation  of  it,  which  .they  would  in  effect  do  if 
they  should  restrain  generally  the  incumbent — he  of  necessity 
being,  for  the  time,  the  only  person  through  whom  the  public 
can  have  the  benefit  of  the  functions  of  the  office. 

It  is  not,  as  I  understand,  pretended  that  this  remedy  has 
been  given  of  late  by  any  express  enactment.  There  is  no 
pretence  that  it  is  expressly  provided  for  in  our  present  system 
of  practice.  The  claim  is,  rather,  that  nothing  in  our  present 
system  forbids  it,  and  that  there  is  no  good  reason  in  the  nature 
of  things  why  this  and  the  other  provisional  remedies  in  the 
Code  should  not  be  available  to  a  plaintiff  in  this  suit  as  in 
others.  I  have  endeavored  to  show  that  there  is  good  reason 
why  it  should  not  exist  in  cases  of  this  kind — that  it  is  opposed 
to,  and  inconsistent  with  principle  and  an  enlightened  policy  ; 
and  if  I  have  succeeded  in  this  effort,  I  have  shown  sufficient 
reason  why  its  existence  should  not  be  inferred  from  the  ab- 
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sence  of  anything  negativing  the  idea,  and  I  might  stop  here. 
But  a  glance  at  the  statute,  by  which  the  present  action  of  quo 
warranto  was  created  to  take  the  place  of  the  former  writ  of  the 
same  name,  and  information  in  the  nature  of  it,  will  not  be  un- 
profitable. The  first  remarks,  on  the  subject  of  this  action,  its 
uses  and  powers,  are  as  follows — (Code  of  Procedure,  §  428 :) — 
"  The  remedies  heretofore  obtainable  in  these  forms  " — (mean- 
ing writs  of  quo  warranto,  &c.,  which  the  preceding  part  of  the 
sentence  had  abolished) — "  may  be  obtained  by  civil  actions, 
under  the  provisions  of  this  chapter." — "  Remedies,  heretofore 
obtained  in  these  forms  may  be  obtained,  &c.,  under  the  pro- 
visions of  this  chapter." 

This  remedy  I  have  shown  was  not,  theretofore,  obtainable 
under  the  forms  there  referred  to  ;  and  this  language  is  far  from 
suggesting  that  any  new  ones  were  to  be  created.  Indeed,  it 
not  only  says  that  the  old  ones  may,  but  by  implication  it  sug- 
gests that  only  those  theretofore  obtainable  may  be  obtained 
under  the  provisions  of  that  chapter.  The  language,  to  be  sure, 
is  affirmative — that  certain  remedies  may  hereafter  be  obtained ; 
but  it  is  pregnant  with  the  suggestion  of  a  negative — that  other 
remedies  were  not  generally  to  be  had  thereunder.  Other  sec- 
tions of  the  Code,  in  expressly  providing  for  this  and  other  of  the 
provisional  remedies  in  certain  cases  in  this  action,  strengthen 
the  presumption  that  neither  this  nor  the  other  provisional  reme- 
dies are  intended  to  be  applicable  to  it,  except  where  they  are 
expressly  declared  in  terms  to  be  so ;  and,  on  the  whole,  I  am 
satisfied  that  it  is  not  authorized  by  that  system.  (See  §  435, 
providing  for  arrest  in  certain  specified  cases,  and  §  444,  #c.) 

The  Code  affords  many  other  evidences  that  its  general  pro- 
visions as  to  actions  do  not  apply  to  the  action  treated  of  in 
this  chapter,  to  wit — scire  facias  and  quo  warranto. 

It  may  be  said  that  some  of  this  reasoning  does  not  apply  to 
a  case  in  which  the  validity  of  the  offices  is  in  controversy.  It 
is  not  necessary  that  it  should,  for  this  is  not  such  a  case.  The 
existence  of  the  offices  is  admitted  necessarily  in  this  suit ;  and 
the  fact  that  defendants  are  in,  and  exercising  the  functions  of 
these  offices,  is  expressly  averred  by  plaintiffs,  and  forms  the 
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basis  of  their  action ;  and  the  title  of  the  defendants  to  them 
is  alone  in  question. 

My  conclusion  is,  that  an  injunction,  restraining  generally 
the  functions  of  officers  in  a  case  of  this  kind,  is  not  authorized 
by  law. 

The  consideration  of  the  other  points,  made  by  defendants, 
becomes  unnecessary  in  the  view  I  have  taken. 

The  injunction  must  be  dissolved. 


SUPREME  COURT. 
THE  PEOPLE  agt.  GEORGE  WEBSTER. 

A  justice  of  the  peace  has  no  power  or  authority  to  commit  to  jail  a  person  for 
a  refusal  to  be  sworn  as  to  the  cause  of  his  intoxication,  where  he  is  arrested 
for  being  found  intoxicated  in  the  street,  &c.,  as  specified  in  §  17  of  "An  Act 
to  Suppress  Intemperance,  and  to  Regulate  the  Sale  of  Intoxicating  Liquors," 
passed  April  16,  1857. 

There  is  no  such  power  given  to  the  justice  by  this  act ;  and  the  powers  given 
to  a  justice  of  the  peace  by  the  Revised  Statutes,  to  punish  as  for  a  criminal 
contempt,  do  not  reach  such  a  case. 

Jit  Chambers,  July  3,  1857. 

HABEAS  CORPUS  ad  subjiciendum. 

The  defendant  having  been  committed  to  the  jail  of  the 
county  of  Yates,  the  writ  of  habeas  corpus  was  allowed,  directed 
to  the  sheriff  of  said  county,  who  made  return  thereto,  that  the 
defendant  was  committed  to  jail,  and  was  held  in  prison  by  vir- 
tue of  a  warrant  issued  by  J.  J.  DIEFENDORF,  Esq.,  a  justice 
of  the  peace  of  said  county,  which  warrant  is  in  the  words  and 
figures  following : — 

"  YATES  COUNTY,  ss. :  The  People  of  the  State  of  New- York 
to  the  sheriff,  under-sheriff,  deputy  sheriffs,  any  constable,  and 
to  the  keeper  of  the  common  jail  in  said  county — greeting : — 
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f<  Whereas,  George  Webster  was  duly  apprehended  this  day 
by  Martin  Beam,  a  constable  of  said  county,  and  brought  before 
me,  the  undersigned  justice  of  the  peace,  charged  on  the  oarth 
of  said  Martin  Beam,  constable,  with  having,  this  day  been 
found  drunk,  or  found  and  seen  intoxicated  on  Main-street,  in 
the  village  of  Dundee,  in  said  county,  in  violation  of  §  17  of 
"  An  Act  to  Suppress  Intemperance  and  to  Regulate  the  Sale 
of  Intoxicating  Liquors,"  passed  April  16,  1857;  and  the  said 
George  Webster,  having  refused  to  be  sworn,  to  be  examined 
as  to  the  cause  of  such  intoxication : — 

"  You  are,  therefore,  hereby  commanded  to  convey  the  said 
George  Webster  to  the  common  jail  of  said  county,  and  to  de- 
liver him  to  the  keeper  thereof;  and  you,  the  said  keeper,  are 
hereby  required  to  keep  said  George  Webster  in  safe  custody 
in  said  jail  until  he  shall  consent  to  be  sworn  or  affirm,  and  to 
answer  all  questions  pertaining  to  such  examination,  or  until 
he  be  discharged  by  due  course  of  law. 

"  Given  under  my  hand  at  Starkey,  this  18th  day  of  June, 
1857. 

"  J.  J.  DlEFENDORF, 

"  Justice  of  the  peace  in  and  for  Yates  county." 

Upon  this  writ  a  motion  is  made  that  the  defendant  be  dis- 
charged from  his  said  imprisonment.  The  matter  was  ar- 
gued by 

D.  J.  SUNDERLIN,  for  defendant^ 

H.  M.  STEWART,  dist.  att'y  for  Yates  county,  for  the  people. 

WELLES,  Justice.  It  is  denied,  on  the  part  of  the  defendant, 
that  the  justice  possessed  the  power  to  commit  him  to  jail  for 
the  cause  alleged  in  the  warrant.  That  cause,  as  the  warrant 
states,  was,  that  the  defendant  refused  to  be  sworn  as  to  the 
cause  of  his  intoxication.  The  act  under  which  the  proceed- 
ings against  the  defendant  were  had,  (Laws  j/1857,  ch.  628,) 
does  not  authorize  the  justice  to  commit  the  defendant  for  re- 
fusing to  be  sworn  in  such  case.  We  are  therefore  to  look 
elsewhere  for  such  power,  if  any  exists. 
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It  is  provided  by  the  Revised  Statutes  that,  "  any  magistrate 
authorized  to  exercise  any  jurisdiction  in  respect  to  offences, 
shall  have  the  same  power  to  preserve  order  during  any  judicial 
proceedings,  and  to  punish  for  contempts,  in  the  like  cases,  and 
in  the  like  manner,  as  provided  in  the  second  chapter  of  the 
third  part  of  the  Revised  Statutes,  in  relation  to  justices  of  the 
peace  in  civil  cases."  (2  R.  S.  748,  §  44,  4th  ed.  p.  931,  §  51.) 

The  provisions  referred  to,  as  contained  in  chapter  two,  part 
three,  are  as  follows  : — 

"  §  274.  In  the  following  cases,  and  in  no  others,  a  justice 
of  the  peace  may  punish  as  for  a  criminal  contempt,  persons 
guilty  of  the  following  acts  : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards 
such  justice,  while  engaged  in  the  trial  of  a  cause,  or  in  the 
rendering  of  any  judgment,  or  in  any  judicial  proceedings, 
which  shall  tend  to  interrupt  such  proceedings,  or  to  impair  the 
respect  due  to  his  authority. 

"  2.  Any  breach  of  the  peace,  noise,  or  any  other  disturb- 
ance tending  to  interrupt  the  official  proceedings  of  a  justice. 

"3.  Resistance  wilfully  offered  by  any  person  in  the  pres- 
ence of  a  justice  to  the  execution  of  any  lawful  order  or  pro- 
cess made  or  issued  by  him." 

Sections  275,  276,  277  and  278,  prescribe  the  punishment 
for  such  contempt  and  direct  the  manner  of  proceeding  to  en- 
force such  punishment. 

Section  279  is  as  follows :  "  When  a  witness  attending  be- 
fore any  justice,  in  any  cause,  shall  refuse  to  be  sworn  in  any 
form  prescribed  by  law,  or  to  answer  any  pertinent  or  proper 
question,  and  the  party  at  whose  instance  he  attended  shall 
make  oath  that  the  testimony  of  such  witness  is  so  far  material 
that  without  it  he  cannot  safely  proceed  in  the  trial  of  such 
cause,  such  justice  may,  by  warrant,  commit  such  witness  to 
the  jail  of  the  county." 

Section  280  relates  to  the  form  of  the  warrant  authorized  by 
the  last  section,  and  directs  that  the  witness  shall  be  closely 
confined  pursuant  to  the  warrant  until  he  submit  to  be  sworn  or 
to  answer,  as  the  case  may  be. 
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Section  281  directs  that  the  justice  shall  thereupon  adjourn 
the  cause  at  the  request  of  the  party  in  whose  favor  such  wit- 
ness attended,  from  time  to  time,  until  such  witness  shall  testify 
in  the  cause,  or  be  dead  or  insane.  (2  R.  S.  pp.  273,  274 — 
4M.  ed.  pp.  458,  459.) 

It  is  not  contended  that  this  case  is  within  either  the  first  or 
second  subdivision  of  §  274.  But  it  is  suggested  that  the  third 
subdivision  of  that  section  provides  for  the  case  under  consid- 
eration. It  is  argued  that  the  refusal  to  testify,  recited  in  the 
warrant,  was  a  wilful  resistance  of  a  lawful  order.  But  this,  I 
apprehend,  is  a  mistake.  It  was  an  omission  to  perform  a 
duty — a  disobedience  of  a  requirement  of  the  justice.  It  was 
not,  in  any  proper  sense,  resistance.  The  subdivision  relates 
to  acts  committed  by  any  person,  by  which  the  execution  of  an 
order  or  process  of  the  justice  is  hindered,  obstructed  or  pre- 
vented, and  not  to  an  omission  to  act,  or  a  refusal  to  obey. 
(Mallory  agt.  Benjamin,  9  How.  Pr.  R.  419.) 

Suppose  a  justice,  in  a  case  where  a  sufficient  number  of 
jurors  fail  to  attend  in  obedience  to  a  venire,  makes  an  order 
that  the  constable  summon  a  certain  number  of  bystanders  or 
others,  as  provided  in  §  101,  (2  R.  S.  243,)  to  supply  the  de- 
ficiency. If  any  person,  in  the  presence  of  the  justice,  should 
do  any  act  to  hinder  or  obstruct  the  execution,  by  the  constable, 
to  this  order  of  the  justice,  it  would  be  a  resistance  of  a  lawful 
order  and  a  contempt,  provided  for  in  the  third  subdivision  in 
question.  But  if  the  constable  should  refuse  to  obey  the  order 
to  summon  the  bystanders — or  if  a  juryman,  regularly  sum- 
moned and  drawn  on  the  panel,  should  refuse  to  be  sworn  or 
affirmed  as  such,  the  refusal  would  not  be,  in  my  judgment,  a 
contempt  of  court,  which  the  justice  has  power  to  punish  as 
for  a  contempt. 

The  above  cases  are  put  to  illustrate  the  distinction  between 
positive  and  affirmative  acts  of  resistance  and  mere  passive  dis- 
obedience. The  former,  and  not  the  latter,  are,  as  I  think,  in- 
tended to  be  provided  for  by  the  third  subdivision  of  the  above 
274th  section. 

The  foregoing  view  is  strengthened  by  an  examination  of 
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article  first  of  the  second  title  of  the  next  chapter  of  the  Re- 
vised Statutes,  entitled,  "  Provisions  concerning  Courts  of 
Record,  their  Powers  and  Proceedings."  The  eighth  section 
of  that  title  contains  an  enumeration  of  acts,  for  which  persons 
guilty  thereof  may  be  punished  by  courts  of  record  as  for  crimi- 
nal contempts.  The  first  and  second  subdivisions  of  the  last- 
mentioned  section  are,  in  substance,  like  the  corresponding 
subdivisions  of  §  274,  above  recited,  in  relation  to  justices  of 
the  peace.  The  next  three  subdivisions  are  as  follows : — 

"  3.  Wilful  disobedience  of  any  process  or  order  lawfully 
issued  or  made  by  it. 

"4.  Resistance  wilfully  offered  by  any  person  to  the  lawful 
order  or  process  of  the  court. 

"5.  The  contumacious  and  unlawful  refusal  of  any  person 
to  be  sworn  as  a  witness,  and,  when  so  sworn,  the  like  refusal 
to  answer  any  legal  and  proper  interrogatory."  (2  R.  S.  278 ; 
4  Ed.  467.) 

It  will  be  perceived  that  the  legislature,  in  conferring  power 
upon  courts  of  record,  to  punish  for  contempts,  have,  in  the 
above  third  subdivision  of  §  8,  declared  wilful  disobedience  of 
an  order  or  process,  a  contempt ;  and  in  the  subdivision  imme- 
diately following,  have  also  declared  resistance  to  such  order 
or  process  a  like  contempt : — thus,  as  I  think,  expressly  recog- 
nizing the  distinction  mentioned.  The  language  of  the  fourth 
subdivision  is  quite  as  comprehensive  as  that  of  the  third  sub- 
division cf  the  section  in  relation  to  justices'  courts ;  and  if  the 
latter  will  bear  the  construction  contended  for,  as  contemplat- 
ing acts  of  mere  disobedience,  no  necessity  is  perceived  for  the 
introduction  of  the  above  third  subdivision  of  the  section  in  re- 
lation to  courts  of  record.  It  cannot  be  supposed  that  the  legis- 
lature regarded  it  necessary  to  be  more  specific  in  defining  the 
powers  of  courts  of  record,  than  of  courts  and  officers  of  inferior 
and  limited  jurisdiction. 

It  remains  only  to  consider  whether  the  power  in  question  is 
conferred  by  the  above-recited  section,  (279,  p.  274  of  Id  Rev. 
Stat.^)  in  relation  to  the  case  of  witnesses  refusing  to  be  sworn 
or  to  testify  on  trials  before  justices  of  the  peace.  It  will  be 
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seen  that  the  power  to  commit  the  witness,  as  provided  in  that 
section,  is  conditional,  dependent  upon  the  fact  that  the  party, 
at  whose  instance  the  witness  attends,  shall  make  oath  that  the 
testimony  of  the  witness  is  so  far  material  that  without  it  he 
cannot  safely  proceed  in  the  trial  of  the  cause.  The  power  of 
the  justice  to  commit  does  not,  therefore,  vest,  until  the  party 
makes  such  oath.  The  section  is  entirely  inapplicable  to  a 
case  like  the  present.  Here  is  no  party  to  make  the  oath,  and 
the  warrant  does  not  show  that  any  such  oath  was  made. 

It  is  not  a  case  in  which  such  oath  is  at  all  contemplated, 
which,  in  the  case  provided  for  in  the  last-mentioned  section, 
is  to  give  the  justice  authority  to  commit.  There  is  no  trial  of 
a  cause.  The  occasion  for  bringing  the  defendant  before  the 
justice  was,  his  being  found  intoxicated  in  a  public  place,  &c., 
and  it  was  not  upon  his  trial  for  that  offence  that  he  was  sought 
to  be  made  a  witness.  It  was  a  special  proceeding,  directed 
by  the  act  of  the  last  session  of  the  legislature,  in  which  it  be- 
came the  duty  of  the  justice  to  administer  to  the  defendant  an 
oath  or  affirmation — not  to  prove  the  offence  with  which  the 
defendant  was  charged,  for  that  would  be  in  violation  of  the 
sixth  section  of  article  first  of  the  constitution,  which  declares 
that  no  person  shall  be  compelled,  in  any  criminal  case,  to  be 
a  witness  against  himself,  but  for  the  purpose  of  ascertaining 
the  names  of  other  persons  implicated,  against  whom  no  com- 
plaint had  as  yet  been  made.  It  was  a  case  in  every  respect 
dissimilar  to  the  one  contemplated  by  the  last-mentioned  sec- 
tion, and  to  which  it  will  be  found  impossible  to  apply  it. 

The  prohibitory  act  of  1855  contained  a  similar  provision  in 
relation  to  a  person  found  intoxicated,  and  required  the  magis- 
trate before  whom  such  person  should  be  brought,  to  administer 
an  oath  to  him  similar  to  that  required  in  the  seventeenth  sec- 
tion of  the  law  of  the  last  session,  under  which  the  warrant  in 
this  case  was  issued  ;  and  provided  further,  that  if  any  witness 
should  refuse  to  be  sworn  or  affirmed,  or  to  answer  any  ques- 
tion pertinent  to  such  examination  or  trial,  other  than  such 
as  would  criminate  himself,  he  should  be  committed  to  jail, 
there  to  remain  until  he  should  consent  to  be  sworn  or  affirmed, 
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and  to  answer  all  questions,  &c.  (Sess.  Laws  0/1855,  ch.  231, 
§  12,  pp.  350,  351.)  Why  a  similar  provision  to  commit  a  con- 
tumacious witness  was  not  introduced  into  the  temperance  act 
of  the  last  session  of  the  legislature,  I  am  not  able  to  conjec- 
ture. It  is  either  a  casus  omissus  in  the  latter  statute,  or  it  was 
omitted  by  design :  on  either  hypothesis,  the  omission  tends 
strongly  to  show  the  necessity  of  the  provision,  to  justify  the 
exercise  of  the  power. 

If  it  shall  be  said  that  the  view  herein  contained  in  relation 
to  the  powers  of  justices  of  the  peace  to  commit  in  criminal 
proceedings,  will,  if  sustained,  deprive  them  of  important  and 
necessary  facilities  for  the  eliciting  of  facts  and  advancing 
criminal  justice  in  the  detection  of  crimes,  I  can  only  say,  I 
cannot  help  it.  It  is  not  for  courts  or  judges  to  make  laws; 
and  if  those  upon  whom  that  duty  devolves,  deem  an  enlarge- 
ment of  the  powers  of  justices  in  such  cases  necessary  or  wise, 
they  have  but  to  will  it,  and  it  is  done. 

There  were  several  other  objections  urged  against  the  legal- 
ity of  the  defendant's  imprisonment,  which  I  do  not  feel  called 
upon  to  consider,  for  the  reason  that  the  foregoing  views  dis- 
pose of  the  case,  and  require  the  discharge  of  the  defendant. 


< 


SUPREME  COURT. 
HANNAH  ALLEN  agt.  EBENEZER  ALLEN. 


Where  the  title  of  the  action  in  the  complaint  does  not  correspond  with  that 
contained  in  the  summons,  the  complaint  is  irregular,  and  will  be  set  aside. 
But  where  the  defendant  in  such  case  recognizes  the  title  contained  in  the 
summons,  and  asks  to  have  all  the  plaintiff's  proceedings  set  aside  for  irregu- 
larity, and  for  such  other  and  further  relief,  &c.,  with  costs,  he  asks  too  much. 
He  should  have  moved  to  set  aside  the  complaint  merely — he  has  recognized 
the  title  contained  in  the  summons. 

Where  the  title  of  the  action  is  wrong  in  the  summons,  it  can  be  amended  only 
on  application  to  the  court. 


^  r 
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Delaware  Special  Term,  May,  1857. 

THE  plaintiff,  who  is  the  defendant's  wife,  brought  this  ac- 
tion to  obtain  a  divorce  from  the  defendant  for  his  alleged  cruel 
and  inhuman  treatment  of  her.  The  summons  was  served 
without  the  complaint.  A  complaint  was  afterwards  served  in 
which  the  action  was  entitled  "  Fanny  Allen  agt.  Ebenezer 
Allen." 

The  defendant  now  moves  to  set  aside  all  proceedings  in  the 
action  for  irregularity,  on  the  ground  that  the  title  of  the  action 
in  the  complaint  differs  from  the  title  in  the  summons.  He 
also  asks  for  such  other  relief  as  the  nature  of  the  case  shall 
require,  and  for  costs  of  the  motion. 

The  plaintiff's  attorney  presents  an  affidavit,  showing  that 
when  the  plaintiff  told  him  her  name,  he  understood  her  to  say 
it  was  Hannah  Allen,  instead  of  Fanny  Allen ;  but  that  before 
serving  the  complaint  he  ascertained  her  true  name  was  Fanny 
Allen,  and  not  Hannah  Allen. 

The  plaintiff  asks  for  leave  to  amend  her  summons. 

TRACY  &  WALKER,  for  plaintiff". 
N.  W.  DAVIS,  for  defendant. 

BALCOM,  Justice.  The  defendant  asks  for  too  much  on  this 
motion.  He  has  acted  as  though  the  plaintiff's  first  name  was 
Hannah,  and  therefore  is  not  entitled  to  have  the  summons  set 
aside.  But  the  complaint  was  irregular,  because  the  title  of 
the  action  in  it  did  not  correspond  with  that  contained  in  the 
summons,  and  it  must  be  set  aside.  The  defendant  should  only 
have  moved  to  set  aside  the  complaint,  and  then  he  would  have 
been  regular  himself;  but  as  he  has  asked  for  more  than  he  is 
entitled  to,  he  cannot  have  costs  of  his  motion. 

A  summons  is  a  process  of  the  court,  and  it  cannot  be 
amended  without  leave  of  the  court.  The  course  which  the 
plaintiff  should  have  pursued  was,  to  have  moved  the  court  for 
leave  to  amend  the  summons  before  she  served  her  complaint. 
But  she  now  makes  a  case  on  her  part  that  entitles  her  to 
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amend  the  summons ;  and  leave  is  given  her  to  amend  the 
summons  within  ten  days,  by  striking  out  the  name  Hannah, 
and  inserting  Fanny ;  and  she  may  have  the  like  time  in  which 
to  serve  a  new  complaint. 


SUPREME   COURT. 

JOHN  MONROE  and  others  agt.  JOHN  PILKINGTON  and  others. 
WM.  B.  SCOTT  and  others  agt.  SAME. 

A  letter  of  credit  was  made  and  delivered,  by  the  defendants,  as  follows : — 

"New-York,  IQth  Feb.,  1856. 
Messrs.  FLEMINQ  &  ALDEN,  94  Wall-street,  New- York : 

"  Gentlemen, — In  reply  to  your  communication,  made  to  me  this  morn- 
ing, respecting  your  drawing  exchanges  upon  us,  I  would  state  that  you  have 
our  authority  to  do  so;  and  all  such  exchanges  drawn  upon  us  will  be  duly 
honored  and  protected.  This  power,  however,  is  subject  to  being  withdrawn 
at  any  future  time. 

"  Very  truly  yours, 

"  DANIEL  PILKINOTON, 
"  Of  and  for  the  firm  of  Pilkington  Brothers,  Liverpool." 

Held,  that  this  was  an  open  letter  of  credit,  written  to  Fleming  &  Alden,  to  be 
exhibited  to  dealers  with  them,  and  thus  to  give  credit  to  them  with  such 
dealers. 

The  defendants  could  not  successfully  insist  that  there  was  no  privity  in  the 
contract  between  them  and  any  persons  except  Fleming  &  Alden,  and  that  no 
other  persons  could  avail  themselves  of  it. 

The  letter  could  be  of  very  little  service,  if,  as  they  contended,  the  defendants 
were  not  to  be  bound  to  a  third  party  until  they  should  accept.  There  was  no 
such  limitation  on  the  authority — it  was,  to  accept  all  that  the  defendants 
should  draw,  before  the  power  should  be  withdrawn :  the  liability  of  the  de- 
fendants was  complete  as  soon  as  the  bills  were  drawn  and  negotiated;  and 
as  to  such  bills  could  not  be  withdrawn. 

New-York  Special  Term,  Jan    1857. 

DEMURRER  to  complaint. 

The  defendants,  on  the  16th  of  February,  1856,  delivered  to 
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Fleming  &  Alden,  merchants    in  New- York,  the  following 
letter : — 


"Mrta-York,  16th  Fib.,  1856. 
"  Messrs.  FLEMING  &  ALDEN,  94  Wall-street,  New- York  : 

"  Gentlemen — In  reply  to  your  communication,  made  to 
me  this  morning,  respecting  your  drawing  exchanges  upon  us, 
I  would  state  that  you  have  our  authority  to  do  so;  and  all  such 
exchanges  drawn  upon  us  will  be  duly  honored  and  protected. 
This  power,  however,  is  subject  to  being  withdrawn  at  any 
future  time. 

"Very  truly  yours, 

"  DANIEL  PIL^INGTON, 
"Of  and  for  the  firm  of  Pilkington  Brothers,  Liverpool." 

Fleming  &  Alden,  for  the  purpose  of  more  readily  negotiat- 
ing bills,  to  be  drawn  under  the  above  letter,  deposited  it  with 
and  showed  it  to  Scott  &  Co.,  (plaintiffs  in  the  second  suit,)  to 
be  shown  to  any  person;  and  Scott  &  Co.  also  showed  it  to  the 
plaintiffs  in  the  first  suit,  who,  on  the  faith  of  it,  purchased  a 
draft  of  Fleming  &  Alden  in  August,  1856,  for  .£2,000,  Ster- 
ling, payable  in  London  at  sixty  days  sight,  and  drawn  on  the 
defendants.  They  paid  for  the  draft  its  true  value,  $9,677.78. 
Scott  &  Co.,  the  plaintiffs  in  the  second  suit,  bought  a  draft 
under  similar  circumstances.  The  drafts  were  presented  for 
acceptance ;  but  acceptance  was  refused,  and  they  were  pro- 
tested. The  plaintiffs  claim  to  recover  the  amount  of  the  face 
of  the  bill,  with  the  premium  of  exchange  on  London. 

The  drafts  do  not  go  beyond  the  authority  given  :  there  was 
no  restriction  as  to  the  amount,  the  number  of  days,  or  the  place 
of  payment,  although  perhaps  it  is  to  be  inferred  that  they  were 
to  be  payable  in  England,  and  either  at  Liverpool  or  in  London, 
the  emporiums  of  exchange  for  bills  on  that  country.  It,  accord- 
ingly, is  not  disputed  that  Fleming  &  Alden  could  sustain  an 
action  against  the  defendants,  if  they  could  show  any  injury  to 
themselves,  such  as  could  not  be  met  by  a  greater  equity  in 
favor  of  the  defendants.  The  defendants  insist  that  there  was 
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no  privity  in  the  contract  between  them  and  any  persons  except 
Fleming  &  Alden,  and  that  no  other  person  can  avail  himself 
of  it.  This  turns  on  the  meaning  and  object  of  the  contract  as 
may  be  gathered  from  its  face,  and  the  known  course  of  deal- 
ing ; — whether  it  was  intended  as  an  agreement,  in  which  no 
one  but  the  defendants  and  Fleming  &  Alden  should  have  any 
concern,  or  was  an  open  letter,  written  to  them  to  be  exhibited 
to  dealers  writh  them,  and  thus  to  give  credit  to  them  with  such 
dealers.  And,  in  that  inquiry,  a  controlling  indicium  of  intent 
is,  that  the  article  to  be  dealt  in  was  negotiable  paper,  intended 
to  circulate  from  hand  to  hand,  and  to  transfer  a  perfect  title 
to  each  purchaser,  for  valuable  consideration  before  its  maturity, 
and  consisted  of  foreign  bills,  to  be  drawn  in  this  country,  and 
to  be  accepted  in  another,  and  which,  in  the  usual  course  of 
business,  would  be  sold  here  before  they  would  be  remitted 
abroad. 

By  this  agreement  to  accept  all  bills,  to  be  drawn  here  by 
Fleming  &  Alden,  the  defendants  infused  into  the  letter  all  the 
credit  which  their  own  house  possessed,  and  led  dealers  with 
the  latter  to  believe  that  they  intended  that  such  dealers  should 
rely  on  this  agreement.  The  defendants  also  must  have  per- 
ceived that  such  would  be  the  understanding  of  others.  The 
letter  could  be  of  very  little  service,  if,  as  contended,  the  de- 
fendants were  not  to  be  bound  to  a  third  party  until  they  should 
accept.  There  was  no  such  limitation  on  the  authority — it  was 
to  accept  all  that  the  defendants  should  draw  before  the  power 
should  be  withdrawn.  The  liability  of  the  defendants  was 
complete  as  soon  as  the  bill  was  drawn  and  negotiated,  and, 
as  to  such  bill,  could  not  be  withdrawn.  Such  unlimited  dis- 
cretionary powers  must  have  been  given,  as  an  authority  to  be 
shown  to  and  acted  on  by  others — that  such  others  might  act 
the  more  freely  without  knowledge  of  any  restriction  on  the 
powers  of  the  drawers  of  the  bills.  It  is  incredible  that  there 
was  not  some  such  private  restriction,  either  as  to  the  amount, 
or  the  purposes  for  which  the  drafts  should  be  drawn,  or  their 
time ;  and  it  is  most  likely  that  it  would  relate  to  two,  if  not  to 
all  three  of  those  matters.  The  unrestricted  power  could  then 
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have  no  object,  except  to  be  exhibited  to  the  public,  and  to 
become  an  agreement  with  them  also. 

When  the  article  thus  established  in  credit  is  commercial 
paper,  the  object  is  that  the  additional  credit  may  accompany 
such  paper  wherever  it  goes ;  and  that  the  letter  may  be  as 
current  and  as  negotiable  as  the  principal,  to  which  it  is  an  in- 
cident. It  is  like  the  certificate  "  good  "  on  a  bank  check,  and, 
like  that,  is  intended  not  only  for  the  use  of  the  one  to  whom 
the  bank  delivers  it,  but  of  all  who  may  afterwards  accept  it. 
In  this  it  essentially  differs  from  a  credit  established  by  one 
house  on  the  books  of  another  in  favor  of  a  third  person.  In 
that  case,  all  that  the  last  party  can  ask  is,  that  the  second 
party  should  give  him  such  credit  on  his  books,  and  allow  him 
to  withdraw  the  amount  of  the  credit.  The  letter  of  credit, 
from  its  nature  in  that  case,  is  not  to  be  exhibited  to  dealers 
with  the  third  person ;  nor  is  he,  on  the  faith  of  the  letter,  to 
draw  on  the  second  party.  But  he  is  to  deposit  the  letter  with 
the  second  party,  as  the  authority  to  the  second  party  for  the 
first,  and  as  affecting  them  alone  ;  and  then,  if  he  receives  an 
acknowledgment  from  the  second  party  of  the  credit,  on  the 
strength  of  that  he  may  draw  :  that  is,  an  instrument  affecting 
the  second  and  third  party  alone — it  is  between  the  borrower 
and  lender  only,  and  not  affecting  the  first  party. 

Of  this  last  class  was  Burkhead  agt.  Brown,  #c.,  (5  Hill,  634, 
affirmed  2  Denio,  375.)  There  Brown  Brothers  &  Co.,  of  New- 
York,  wrote  to  their  house  in  Liverpool,  stating  that  at  the  re- 
quest of  S.  &  T.,  and  on  their  account,  they  begged  leave  to 
open  a  credit  for  .£10,000,  in  favor  of  J.  D.,  to  be  negotiated 
by  him  at  Rio  Janeiro,  by  drafts  on  the  Liverpool  house  at 
sixty  days  sight ;  that  the  latter  house  would  keep  S.  &  T. 
advised  as  to  the  credit  used,  who  would  attend  to  placing 
them  in  funds. 

The  first  thing  to  be  done  by  J.  D.r  on  that  letter,  was  to 
transmit  it  to  the  Liverpool  house,  there  to  remain  in  their  pri- 
vate coffers,  as  evidence  of  their  authority  to  charge  the  New- 
York  house  with  the  .£10,000,  on  crediting  that  amount  to  J. 
D.  The  purposes  of  the  letter  ended  when  this  was  done  :  it 
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was  not  to  be  shown  to  strangers ;  it  was  not  intended  to  give 
J.  D.  credit  with  strangers,  but  with  one  single  firm,  the  Liver- 
pool house,  and  to  enable  him  to  obtain  credit  with  that  firm 
alone.  Then,  after  that  house  should  agree  to  the  terms  pro- 
posed in  the  letter,  he  would  have  the  credit  of  that  house,  and 
could  draw  accordingly ;  but  could  not  affect  the  New- York 
house  :  their  letter  was  functus  officio  when  the  credit  was  es- 
tablished in  Liverpool. 

Of  the  former  class  are  Russell  agt.  Wiggin,  (quoted  5  Hill, 
644,  645 ;  see  it  also  in  2  Story,  C.  C.  R.  213,)  and  the  Union 
Bank  of  Louisiana  agt.  Coster's  Executors,  (3  Com.  203.)  In 
the  last  case  H.  &  C.  of  New- York,  sent  a  letter  to  K.  &  Co. 
of  New-Orleans,  as  follows : — 

"  SIR — We  hereby  agree  to  accept  and  pay,  at  maturity,  any 
draft,  or  drafts,  on  us  at  sixty  days,  issued  by  K.  &TCo.  of  your 
city,  to  the  extent  of  $25,000,  and  negotiated  through  your 
bank. 

"H.  &  COSTER." 

Below  this  was  the  following  guaranty  : — 

"  I  hereby  guaranty  the  due  acceptance  and  payment  of  any 
draft  issued  in  pursuance  of  the  above  credit. 

"J.  G.  COSTER." 

The  Union  Bank  of  Louisiana,  on  the  faith  of  these  instru- 
ments, bought  a  draft  of  $4,000,  drawn  by  K.  &  Co.,  which 
H.  &  Coster  refused  to  accept.  The  letter  and  guaranty  had 
before  been  held  by  another  bank ;  yet  the  Union  Bank  was 
allowed  to  recover  against  the  executors  of  J.  G.  Coster,  the 
guarantor  on  the  guaranty — which  was  made  thus  to  travel  with 
each  draft  of  K.  &  Co.,  drawn  on  the  faith  of  it,  and  to  become 
a  separate  contract  with  each  person  who  paid  for  such  draft 
on  the  faith  of  the  guaranty. 

Justice  PRATT  uses  language  from  which  it  might  be  sup- 
posed that  the  distinction  between  a  special  letter  of  credit  and 
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a  genera?  one  turned  upon  the  fact,  whether  it  was  addressed, 
in  form,  to  a  single  individual,  or  to  any  and  every  person. 
But  he  used  the  word  "  addressed  "  there  as  equivalent  to  "in- 
tended for." 

In  the  case  before  him,  the  letter  was  addressed  to  "  Sir," 
alone,  and  was  sent  to  K.  &  Co.  alone  ;  and  he  says,  what  ex- 
plains that  case,  and  the  rule  intended,  and  applies  to  this  case, 
(p.  215,) — "The  letter  of  credit  in  this  case  was  evidently  in- 
tended to  be  general.  It  did  not  contemplate  a  single  transac- 
tion, or  draft  for  the  whole  amount,  but  several  drafts,  limited 
in  the  aggregate  to  $25,000.  Although  the  address  "  sir,"  and 
"your  bank,"  is  in  the  singular  number,  yet  I  think  it  was  in- 
tended to  be  used  in  a  distributive  sense,  and  apply  to  any  bank, 
or  banks,  who  should  purchase  the  drafts.  I  can  see  no  object 
which  the  drawers  should  have  for  limiting  the  party  for  whose 
benefit  the  letter  was  issued  to  a  single  bank.  It  is  said  that 
it  would  enable  them  more  readily  to  revoke  the  authority. 
But  these  letters  are  not  issued  without  either  undoubted  confidence 
in  the  persons  for  whose  benefit  they  are  drawn,  or  upon  ample 
security."  Often  they  are  issued  that  the  drawers  may  act  as 
the  agents  of  the  drawee,  as  in  Bank  of  Michigan  agt.  Ely, 
(17  Wend.  508.) 

So  if  one  fraudulently  recommends,  by  letter,  another"  as  in 
good  credit,  it  is  immaterial  whether  the  letter  be  addressed  to 
the  purchaser  himself,  or  to  a  single  merchant,  or  to  merchants 
generally,  a  separate  cause  of  action  arises  in  favor  of  each  who 
is  defrauded.  (See  Addington  agt.  Allen,  11  Wend.  374.)  Such 
would  also  be  the  case  if,  instead  of  being  a  false  representa- 
tion, it  was  a  guaranty  of  goods  to  be  purchased,  without  limit- 
ing the  liability  to  purchases  made  at  a  particular  house. 

Justice  PRATT  divides  general  letters  of  credit  into  two  kinds : 
1st.  Those  that  contemplate  a  single  transaction;  2d.  Those 
that  contemplate  an  open  and  continued  credit,  embracing  several 
transactions.  It  is  evident  this  case  belongs  to  the  second 
class,  and  in  that  class  he  says  the  letters  of  credit  "  are  not 
generally  confined  to  transactions  with  a  single  individual ;  but 
if  the  nature  of  the  business,  which  the  letter  of  credit  was  in- 
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tended  to  facilitate,  requires  it,  different  individuals  are  author- 
ized to  make  advances  upon  it,  and  it  then  becomes  a  several 
contract  with  each  individual  to  the  amount  advanced  by  him." 
He  illustrates  this  by  a  general  letter  of  credit  to  a  merchant 
to  purchase  goods  in  the  city  of  New- York  for  a  country  store. 
Certainly,  it  would  be  determined  whether  such  a  letter  was  a 
contract  with  each  seller,  or  with  only  the  one  to  whom  it  was 
addressed — not  by  looking  merely  to  see  whether  it  was,  in 
form,  addressed  to  one  individual,  or  to  "  all  to  whom  it  might 
concern,"  but  by  looking  whether  it  agreed  to  guaranty  all  pur- 
chases which  the  bearer  of  the  letter  should  make,  or  all  which 
he  should  make  of  some  particular  house.  (See  also  Parker  agt. 
Gould,  2  Wend.  545,  affirmed  5  id.  414.) 

This  letter  seems  precisely  such  a  one  as  one  of  our  produce 
dealers  might  give  to  his  agent,  to  enable  him  to  purchase,  on 
good  terms,  on  his  credit;  or  as  a  Liverpool  merchant,  wishing 
to  buy  largely  of  our  cotton,  flour,  or  provisions,  would  give  to 
his  agent  here  for  the  like  purpose. 

It  was  stated,  in  argument,  that  by  the  present  law  of  Eng- 
land such  a  letter  would  give  no  cause  of  action,  except  to 
Fleming  &  Alden,  and  that  it  would  be  considered  that  there 
was  no  privity  between  the  defendants  and  any  other  persons. 
If  that  were  so,  and  this  case  was  to  be  governed  by  the  Eng- 
lish law,  the  court  could  not,  on  demurrer,  take  notice  of  an 
interpretation  of  the  common  law  peculiar  to  England.  The 
general  term  of  this  court  (at  its  last  session,  in  Wright  agt. 
Berrian,)  expressed  its  views  on  the  question  how  far  we  would 
assume  a  law  of  another  state  to  be  the  same  as  ours.  Where 
we  know  historically  that  the  common  law  does  prevail,  there 
is  common  sense  in  assuming  that  it  is  the  same  as  ours,  al- 
though it  would  be  a  great  strain  on  one's  reasoning  powers  to 
infer  that  the  statute  law  was  the  same.  But  then  we  must 
also  assume  that  our  construction  of  the  common  law,  as  sanc- 
tioned by  our  highest  authority,  is  correct,  and,  until  the  con- 
trary is  proved  as  matter  of  fact ,  that  the  same  is  understood  to 
be  the  law  in  England  and  other  states,  where  the  common 
law  prevails. 
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The  action  here  is  founded  on  all  the  facts  of  the  case — if 
the  acts  of  the  defendants  do  not  amount  to  an  actual  accept- 
ance, then  they  amount  only  to  an  agreement  to  accept — 
(whether  made  with  Fleming  &  Alden  alone,  or  with  these 
plaintiffs  also) — and  then  the  contract  is  not  to  be  governed  by 
the  laws  of  England,  but  by  our  law :  for  that  contract  was 
made  here,  and,  as  a  contract,  was  complete  here. 

As  Justice  STORY  said,  in  an  analogous  case,  (Townsley  agt. 
Sumwell,  2  Pet.  R.  181,)  where  the  agreement  was  made  in 
Kentucky  to  accept  drafts  in  New- Orleans,  "  The  contract  for 
the  acceptance  and  honor  of  the  present  bill  was  (if  made  at  all) 
made  in  Kentucky,  and  was  to  be  governed  by  its  laws ;  even 
supposing  that  the  question,  whether  it  amounted  to  an  accept- 
ance or  not,  was  to  be  governed  by  the  law  of  Louisiana,  where 
the  contract  was  to  be  executed." 

If  the  agreement  can  operate  by  our  laws  as  an  acceptance, 
it  is  a  present  acceptance  in  this  place  as  soon  as  the  draft  is 
bought  on  the  faith  of  the  agreement,  although  it  is  to  be  paid 
in  England. 

The  demurrer  must  be  overruled,  with  costs — with  leave  to 
defendants  to  elect  to  answer  on  payment  of  costs. 


\S 


QJ 

SUPREME  COURT. 

-  'v    costs. 

HENRY  BLACKWELL,  administrator,  &c.,  of  JOHN  MAKER,  de- 
ceased, agt.  EBENEZER  WISWALL. 

j  .\  1 


In  an  action  against  the  defendant  as  licensee  of  a  ferry,  where  the  complaint 
alleged  that  the  defendant  was  duly  licensed  to  run  a  skiff-ferry,  &c.  ;  that  he 
continued  to  hold  said  license,  and  to  run  said  skiff-ferry  by  his  lessee,  and  by 
persons  acting  and  ferrying  under  said  license;  and  that,  owing  to  the 
overloading  of  the  skiff,  the  improper  stowing  of  passengers,  and  the  negli- 
gent and  unskilful  conduct  of  the  man  rowing  and  having  charge  of  the  skiff, 
the  same  was  sunk  or  swamped,  and  A.  B.  was  drowned,  &c. 

Held,  that  the  inference  might  be  justified,  (and  it  was  so  assumed  upon  the  ar 

VOL.  XIV.  IT 
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gument  by  counsel  for  both  parties,)  from  the  allegations  of  the  complaint,  that 
the  defendant  had  authorized  some  other  person  to  run  the  ferry,  and  that  the 
man  rowing  and  having  charge  of  the  skiff,  was  the  servant  of  the  defend- 
ant's lessee:  the  defendant,  therefore,  was  not  liable  for  the  wrongful  act  of 
his  lessee,  or  his  lessee's  servant,  and  the  action  could  not  be  sustained  upon 
such  allegations. 

The  only  principle  upon  which  one  man  can  be  made  liable  for  the  wrongful 
acts  of  another  is,  that  such  a  relation  exists  between  them  that  the  former, 
whether  he  be  called  principal  or  master,  is  bound  to  control  the  conduct  of 
the  latter,  whether  he  be  agent  or  servant.  The  maxim  of  the  law  is,  re- 
spondeat  superior. 

Rensselaer  Special  Term,  June,  1855. 

DEMURRER  to  complaint. 

The  plaintiff  states  that,  in  May,  1852,  the  defendant  was 
duly  licensed  to  run  a  skiff-ferry,  for  ferriage,  from  the  city  of 
Troy  to  West  Troy,  across  the  Hudson  river,  for  the  period  of 
three  years ;  and  that,  up  to  the  13th  of  October,  1854,  he  con- 
tinued to  hold  said  license,  and  to  run  said  skiff-ferry,  by  his 
lessee,  and  by  persons  acting  and  ferrying  under  said  license;  and 
that,  being  such  ferryman,  John  Maher  was  taken  as  a  passen- 
ger, for  ferriage,  on  board  a  skiff  run  at  defendant's  said  ferry, 
pursuant  to  said  license;  and  that,  owing  to  the  overloading  of 
the  skiff,  the  improper  stowing  of  passengers,  and  the  negligent 
and  unskilful  conduct  of  the  man  rowing  and  having  charge  of 
the  skiff,  the  same  was  sunk  or  swamped,  and  Maher  wras 
drowned ;  and  that  the  plaintiff  had  been  duly  appointed  ad- 
ministrator of  his  estate. 

To  this  complaint  the  defendant  demurred,  specifying  for 
cause  that  it  does  not  contain  facts  sufficient  to  constitute  a 
cause  of  action. 

D.  GARDNER,  for  plaintiff. 

D.  L.  SEYMOUR  &  G.  VAN  SANTVOORD,  for  defendant. 

HARRIS,  Justice.  The  allegation  in  the  complaint  is,  that 
Maher  was  drowned  through  the  negligence  and  unskilfulness 
of  "the  man  rowing  and  having  charge  of  the  skiff."  Whose 
man  he  was  does  not  appear.  If  it  had  been  alleged  that 
he  was  the  agent  or  servant  of  the  defendant,  it  would  have 
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been  sufficient  to  sustain  the  complaint,  upon  the  demurrer. 
It  is  alleged  that  the  skiff  was  run  at  the  defendant's  ferry,  and 
pursuant  to  the  defendant's  license.  But  this  allegation  is  not 
sufficient  to  warrant  the  inference,  that  "  the  man  rowing  and 
having  charge  of  the  skiff"  was  in  the  defendant's  employ, 
On  the  contrary,  when  considered  in  connection  with  the  fur- 
ther allegation  of  the  complaint,  that  the  defendant  continued 
to  hold  the  license  and  to  run  the  ferry  by  his  lessee,  the  infer- 
ence may,  perhaps,  be  justified,  that  the  defendant  had  author- 
ized some  other  person  to  run  the  ferry,  and  that  "  the  man 
rowing  and  having  charge  of  the  skiff"  was  the  servant  of  the 
defendant's  lessee.  It  was  assumed  upon  the  argument,  by  the 
counsel  for  both  parties,  that  this  was  the  construction  to  be 
put  upon  the  language  of  the  complaint,  and  that  the  question 
involved  in  this  issue  is,  whether  the  defendant  is  liable  for  the 
wrongful  act  of  his  lessee. 

The  only  principle  upon  which  one  man  can  be  made  liable 
for  the  wrongful  arts  of  another  is,  that  such  a  relation  exists 
between  them,  that  the  former,  whether  he  be  called  principal 
or  master,  is  bound  to  control  the  conduct  of  the  latter,  whether 
he  be  agent  or  servant.  The  maxim  of  the  law  is,  respondent 
superior.  It  is  only  applicable  in  cases  where  the  party  sought 
to  be  charged  stands  in  the  relation  of  superior  to  the  person 
whose  wrongful  acts  is  the  ground  of  complaint. 

In  this  case  it  is  not  pretended  that  the  man  whose  alleged 
negligence  and  unskilfulness  resulted  in  the  death  of  the  plain- 
tiff's intestate,  was  the  agent  or  the  servant  of  the  defendant, 
or  in  any  way  subject  to  his  direction  or  control.  The  defend- 
ant had  obtained  from  the  proper  authority  an  exclusive  right 
to  run  the  ferry.  This  right  he  permitted  another  person,  who 
is  called  a  lessee,  to  exercise — not  as  his  agent  or  servant,  or 
for  his  benefit,  but  on  his  own  account.  Whether  the  person 
exercising  this  right  of  ferrying,  under  the  defendant's  license, 
was  the  same  man  who  was  rowing  and  had  charge  of  the  skiff, 
or  his  employee,  does  not  appear;  but  in  neither  case  could 
the  relation  of  superior  and  subordinate  exist  between  him  and 
the  defendant.  (See  Stevens  agt.  Armstrong,  2  Selden,  435; 
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City  of  Buffalo  agt.  Holloway,  3  id.  493  ;  Pack  agt.  The  Jlfayor, 
fyc.,  of  New-  York,  4  id.  222.) 

Upon  this  question  the  case  of  Felton  agt.  Deall  (22  Vermont, 
170,)  is  directly  in  point.  The  legislature  of  this  state  had 
granted  to  Deall  the  right,  for  a  specified  time,  to  maintain  and 
use  a  ferry  across  Lake  Champlain,  from  Ticonderoga  to  Shore- 
ham.  Having  established  the  ferry,  Mrs.  Deall,  the  licensee, 
entered  into  a  contract  with  one  Hobbie,  by  which  he  was  to 
keep  and  manage  the  ferry,  at  his  own  expense  of  labor,  for 
one  year.  The  expense  of  repairs  were  to  be  equally  borne 
by  the  parties,  and  the  receipts  of  the  ferry  were  to  be  equally 
divided  between  them.  Hobbie  further  agreed  that  he  would 
not  allow  any  but  a  faithful,  honest,  obliging  and  temperate 
man  to  attend  the  ferry,  and  that  he  would  be  responsible  for 
damages  occasioned  by  wilful  misconduct  or  neglect  in  its  man- 
agement. While  Hobbie  had  charge  of  the  ferry,  under  this 
contract,  Felton,  the  plaintiff,  went  upon  the  ferryboat  with  his 
horse  and  wagon,  for  the  purpose  of  crossing  over  from  Ticon- 
deroga to  Shoreham.  The  boat  was  upset,  and  the  plaintiff 
and  his  property  injured.  To  recover  damages  for  this  injury, 
the  action  was  brought  against  Mrs.  Deall.  It  was  held,  that 
the  contract  being  such  as  to  vest  the  occupancy  and  control 
of  the  ferry  'in  Hobbie,  as  the  tenant,  rather  than  the  servant  of 
the  defendant,  she  was  not  responsible  for  his  acts. 

It  is  supposed  that  there  is  something  in  the  fact  that  the 
license  to  run  the  ferry  was  granted  to  the  defendant,  which 
affects  the  question  of  his  liability  ;  but  I  think  not.  I  agree 
with  the  plaintiff's  counsel,  that  the  license  was,  in  its  nature, 
a  personal  trust.  The  court  is  only  authorized  to  grant  licenses 
to  such  persons  as  they  deem  suitable.  It  has  been  held,  that 
such  a  license  is  not  assignable.  (Harding  agt.  The  Steamboat 
Munich,  5  Law  Rtp.  106.)  But  yet  I  am  unable  to  see  how 
this  concession  can  be  made  to  aid  the  plaintiff  in  sustaining 
this  action. 

The  defendant,  before  receiving  his  license,  was  required  to 
enter  into  a  recognizance  to  the  people,  with-  a  condition  that 
he  would  faithfully  keep  and  attend  the  ferry,  with  such  and  so 
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many  sufficient  and  safe  boats,  and  so  many  men  to  work  the 
same  as  should  be  deemed  necessary,  &c.  It  is  further  de- 
clared, that  a  violation  of  this  condition  of  the  recognizance 
shall  be  deemed  a  misdemeanor ;  and  that,  upon  conviction,  the 
person  guilty  of  such  violation  shall  be  subject  to  a  fine,  for 
each  offence,  not  exceeding  $25 ;  and  further,  that  on  proof  of 
such  conviction,  the  court  shall  direct  the  recognizance  to  be 
estreated  for  the  use  of  the  people  of  this  state.  (1  R.  S.  526, 
§§  1  and  4.) 

If  the  defendant  had,  in  any  respect,  failed  to  comply  with 
the  conditions  of  his  recognizance,  he  might  have  been  pro- 
ceeded against  in  the  manner  provided  by  statute.  So  also,  it 
is  provided  that,  in  case  any  person,  except  in  certain  specified 
counties,  shall  use  any  ferry  for  transporting  across  any  river, 
stream,  or  lake,  any  person,  &c.,  for  profit  or  hire,  unless  au- 
thorized in  the  manner  prescribed,  such  person  shall  be  guilty 
of  a  misdemeanor,  and  on  conviction  shall  be  subject  to  fine, 
&c.  (1  R.  S.  527,  §  8.) 

If,  therefore,  the  license  granted  to  the  defendant  did  not  au- 
thorize him  to  transfer  the  right  to  use  the  ferry  to  an  assignee 
or  lessee,  I  do  not  see  why  the  person  who  should  assume  to 
run  the  ferry  under  such  an  assignment  or  lease,  might  not  be 
liable  to  the  penalties  incurred  by  any  person  who  may  use  a 
ferry  without  legal  authority.  But  though  this  be  so,  the  fact 
that  both  the  defendant  and  his  lessee  may  have  exposed  them- 
selves to  the  .statutory  penalties,  does  not  affect  the  defendant's 
liability  in  this  action.  It  is  still  true  in  this  case,  as  in  every 
other,  that  before  the  defendant  can  be  made  liable  for  the  neg- 
ligence or  unskilfulness  of  the  man  who  was  rowing  and  had 
charge  of  the  boat,  it  must  appear  that  the  relation  of  master 
and  servant  existed  between  them.  Upon  the  allegations  in 
the  complaint,  this  cannot  be  pretended. 

A  case  very  similar  to  this  is  found  in  Ladd  agt.  Chotard, 
(1  Ala.  R.  366.)  In  that  case  the  defendant  was  the  licensee 
of  a  ferry  at  the  falls  of  Cahawba.  He  had  given  the  bond  re- 
quired by  law.  The  action  was  brought  to  recover  the  value 
of  a  wagon  and  horses,  which  had  been  lost  in  crossing  the 
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ferry.  It  was  proved  on  the  part  of  the  defendant,  that  at  the 
time  of  the  loss  the  ferry  was  in  possession  of  one  Blake,  to 
whom  it  had  been  rented  by  the  defendant,  and  who  was  en- 
titled to  the  ferriage.  By  a  statute  of  Alabama,  it  was  de- 
clared, as  in  this  state,  that  no  person  should  open  or  establish 
a  public  ferry  without  license,  and  a  bond  and  security  as  pre- 
scribed. Yet  it  was  held,  that  the  action  would  not  lie  against 
the  lessor  of  the  ferry,  for  the  reason  that  the  tenant  of  the  ferry 
was  not  his  servant. 

The  case  of  Blake  agt.  Ferris,  (1  Seld.  49,)  is  also  quite  an- 
alogous to  this.  There,  Ferris  had  obtained  permission  from 
the  municipal  authorities  of  New- York  to  open  one  of  the 
streets  for  the  purpose  of  constructing  a  sewer.  His  license, 
which  was  in  writing,  contained  an  express  provision  that  he 
should  cause  proper  guards  and  lights  to  be  placed  at  the  ex- 
cavation of  the  drain,  for  the  prevention  of  accidents,  and  be 
answerable  for  any  damages  or  injuries  which  might  be  occa- 
sioned to  persons,  animals,  or  property,  in  any  manner  con- 
nected with  the  construction  of  the  sewer.  Ferris,  having  ob- 
tained this  license,  contracted  with  one  Gibbons  to  furnish  all 
the  materials  and  build  the  sewer  for  a  stipulated  price.  While 
Gibbons  was  engaged  at  the  work,  a  carriage  and  horses  be- 
longing to  Blake  were  driven  into  the  open  excavation  and 
injured.  To  recover  damages  for  this  injury,  the  action  was 
brought  against  Ferris.  The  superior  court  allowed  a  recovery, 
but  the  judgment  was  reversed  by  the  court  of  appeals. 

The  unanimous  judgment  of  the  court  was  pronounced  by 
Mr.  Justice  MULLETT.  The  case  was  extremely  well  con- 
sidered, and  the  opinion  exhibits  great  clearness  and  strength 
of  argument.  The  judge  assumed,  for  the  purpose  of  consider- 
ing the  question,  that  Ferris  had,  by  means  of  his  license,  a 
lawful  right  to  construct  the  sewer  himself,  or  by  his  agents  or 
servants,  and  that  he  would  be  responsible  to  third  persons  for 
all  injuries  occasioned  by  the  negligent  or  improper  manner  in 
which  he  exercised  that  right.  He  further  assumed,  that  Fer- 
ris had  the  right  to  let,  by  contract,  the  execution  of  the  work 
to  another  person,  who,  as  to  the  right  to  make  the  sewrer, 
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might  be  regarded  as  representing  Ferris,  and  be  protected 
under  his  license,  and  also  that  Ferris  would  be  liable  to  third 
persons  for  injuries  resulting  from  an  improper  exercise  of  the 
right  of  letting  the  work  by  contract.  But  it  was  held,  that 
the  action  could  not  be  sustained,  unless  the  fact  could  be  es- 
tablished that  Ferris  occupied  the  position  of  superior  of  the 
person  whose  negligence  or  misconduct  was  the  occasion  of 
the  injury,  and  had  the  powers  of  one  in  that  position,  and 
upon  this  point,  that  the  contract  with  Gibbons  did  not  consti- 
tute him  the  agent  or  servant  of  Ferris,  nor  authorize  him  to 
pledge  the  responsibility  of  Ferris  for  the  conduct  of  his  ser- 
vants, or  anything  else  that  might  be  done  in  the  execution  of 
the  contract. 

This  decision,  it  seems  to  me,  completely  disposes  of  the 
question  in  this  case.  The  defendant,  like  Ferris,  had  been 
intrusted  with  authority  to  do  certain  things  which  others  might 
not  do,  and  which,  to  some  extent,  involved  public  interests. 
The  defendant,  like  Ferris,  instead  of  doing  what  he  had  per- 
mission to  do  himself,  or  by  his  agents  or  servants,  entered  into 
a  contract  with  another  person  to  do  it  at  his  own  expense,  and 
with  his  own  servants.  If,  in  Blake  agt.  Ferris,  the  contract 
with  Gibbons  did  not  create  the  relation  of  superior  and  subor- 
dinate between  Ferris  and  Gibbons,  in  respect  to  those  acts 
which  belonged  to  the  practical  execution  of  the  work,  or  the 
employment  of  men  to  execute  it,  I  am  unable  to  see  how  it 
can  be  maintained  that  such  relation  existed  between  the  de- 
fendant and  the  person  authorized  by  him  to  run  the  ferry  at 
his  own  expense,  and  for  his  own  advantage.  (See,  also,  upon 
this  point,  Heimstreet  agt.  Rowland,  5  Denio,  68.) 

Nor  have  I  been  able  to  perceive  how  the  plaintiff's  case 
can  be  helped  by  establishing  the  fact  that  the  defendant,  in 
letting  his  ferry  to  another  person,  was  chargeable  with  a  breach 
of  duty.  This  action  is  for  a  wrong.  It  can  only  be  main- 
tained where  the  death  for  which  the  plaintiff  sues  has  been 
caused  "  by  wrongful  act,  neglect,  or  default."  Let  it  be  con- 
ceded that,  as  between  the  defendant  and  the  government,  he 
was  guilty  of  a  breach  of  duty  when  he  made  the  contract  to 
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lease  the  ferry,  such  breach  was  not  per  se>  a  wrongful  act,  for 
which  an  action  would  lie  in  favor  of  a  stranger.  It  would 
still  be  necessary  to  show,  in  order  to  maintain  an  action 
founded  upon  the  mere  fact,  that  the  defendant  had  thus  leased 
the  ferry ;  that  by  this  very  act  he  had  been  guilty  of  a  wrong 
which  had  resulted  in  injury  to  the  plaintiff. 

It  was  upon  this  principle  that  the  case  of  Thomas  agt.  Win- 
chester, (2  Seld.  397,)  was  decided.  Winchester  had  carelessly 
placed  upon  a  poisonous  medicine  the  name  of  a  harmless 
article.  It  had  been  sold  by  him,  and  after  passing  through 
several  hands,  was  administered  to  the  plaintiff's  wife,  and  re- 
sulted in  serious  injury.  It  was  held  that,  without  regard  to 
any  contract,  Winchester  was  liable  for  the  injury,  upon  the 
ground  that  in  putting  a  false  label  upon  a  poisonous  article  of 
medicine,  he  was  guilty  of  a  wrongful  act,  which  caused  the 
injury  for  which  the  action  was  brought. 

It  cannot  be  pretended  that,  in  this  case,  the  fact  that  the 
defendant  allowed  another  person  to  exercise  his  right  of  ferry- 
ing was  the  cause  of  the  death  of  Maher.  It  is  the  negligence 
or  unskilfulness  of  the  lessee  of  the  ferry,  or  his  servant,  of 
which  the  plaintiff  complains.  He  undertook,  for  hire,  to  carry 
.Maher  across  the  river.  He  failed  to  discharge  the  duty  which 
this  contract  imposed  upon  him.  His  negligence  or  unskilful- 
ness  in  the  performance  of  what  he  had  contracted  to  do  in  a 
prudent  and  skilful  manner,  was  the  cause  of  the  death  in  ques- 
tion. For  this,  as  we  have  seen,  the  defendant  is  not  answer- 
able. He  is,  therefore,  entitled  to  judgment  upon  the  demur- 
rer, but  with  liberty  to  the  plaintiff  to  amend  his  complaint 
within  twenty  days  after  service  of  notice  of  this  decision,  upon 
the  payment  of  the  costs  of  the  demurrer,  to  be  taxed  by  the 
clerk  of  Rensselaer. 


\ 
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SUPREME  COURT. 

BLAISDELL  agt.  RAYMOND  and  others. 

The  office  of  an  innuendo,  in  an  action  of  libel  or  slander,  is  to  connect  the  words, 
published  or  spoken,  with  the  persons,  or  facts  and  extrinsic  circumstances, 
previously  named,  and  set  forth  in  the  inducement,  and  to  explain  their  appli- 
cation thereto ;  and,  being  merely  explanatory,  cannot  enlarge  the  sense  of 
words,  or  supply  or  alter  them,  where  they  are  deficient. 

Defects  in  innuendoes  are  usually  apparent  upon  the  face  of  the  pleading,  and 
formerly  would  have  been  taken  advantage  of  by  special  demurrer;  but,  un- 
der the  Code,  the  remedy  is  by  motion  to  strike  out. 

It  is  the  province  of  the  jury  to  determine  the  meaning  of  a  libel ;  and  where 
there  are  allegations  in  the  complaint  in  the  form  of  innuendoes,  but  in  fact 
are  asseverations  of  the  import  of  the  publication  itself,  and  present  the  pre- 
cise points  upon  which  the  jury  must  pass,  they  are  not  innuendoes  in  the  proper 
sense  of  that  term,  but  are  allegations  of  issuable  facts  founded  upon  the  mat- 
ter contained  in  the  published  article,  and  are  required  to  be  answered. 

New-York  Special  Term,  June,  1857. 

IN  this  action  of  an  alleged  libel,  published  in  The  JV*.  Y. 
Daily  Times,  a  m6tion  was  made  by  the  defendants  to  strike  out 
passages  of  the  complaint,  on  the  ground  that  they  consisted  of 
innuendoes  improperly  framed,  and  unsupported  by  the  article 
published  containing  the  supposed  defamatory  matter. 

C.  F.  WETMORE,  for  plaintiff. 
L.  ABBOTT,  for  defendants. 

CLERKE,  Justice.  This  is  an  action  for  an  alleged  libel  pub- 
lished in  The  Daily  Times,  of  which  the  defendants  are  the  pro- 
prietors. The  defendants  move  to  have  certain  passages  struck 
out  of  the  complaint,  on  the  ground  that  they  consist  of  innuen- 
does not  properly  framed,  and  not  supported  by  the  published 
article  containing  the  supposed  defamatory  matter. 

The  defendants'  counsel  refers  to  authorities,  which  he  main- 
tains are  irreconcilable,  on  the  subject  of  innuendoes  in  a  com- 
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plaint  in  this  description  of  action;  some  of  these  authorities, 
he  insists,  deciding  that  an  answer  taking  issue  on  an  innuendo 
is  bad ;  while  others  decide  that  its  truth  or  falsehood  can  be 
determined  by  the  jury,  and  that,  therefore,  an  answer  taking 
issue  on  them  is  proper.  To  avoid  the  perplexity  and  danger 
to  their  defence,  which  these  supposed  conflicting  decisions 
occasion,  the  defendants  ask  either  to  be  released  from  the  ne- 
cessity of  answering  these  passages  in  the  complaint,  by  hav- 
ing them  struck  out ;  or,  if  they  should  answer  them,  that  they 
may  do  so  under  the  sanction  of  the  court. 

On  the  first  glance,  the  decisions,  to  which  the  counsel  for 
the  defendants  refers,  appear  to  be  inconsistent ;  but  it  will  be 
found,  I  think,  on  carefully  considering  those  decisions,  that 
their  apparent  disagreement  arises  from  some  want  of  perspi- 
cuity in  speaking  of  the  nature  and  purpose  of  innuendoes,  and 
from  confounding  them  with  what  are,  in  reality,  only  proposi- 
tions, affirming  the  meaning  of  the  supposed  defamatory  matter. 

An  action  for  spoken  or  written  defamation  is  somewhat  sui 
generis;  and  it  is  not  always  easy  to  distinguish  between  what 
should,  on  the  trial,  be  decided  by  the  court,  and  what  should 
be  left  to  the  jury. 

When  a  publication  is  so  indirect  and  ambiguous  in  its  terms, 
as  that  its  libelous  tendency  is  not  apparent  on  its  face,  extrin- 
sic circumstances  must  be  averred,  and  the  connection  pointed 
out  by  an  innuendo. 

The  office  of  the  innuendo  is  to  explain  the  application  of 
the  words  employed  in  the  offensive  publication,  by  connecting 
them  with  the  extrinsic  circumstances  previously  set  forth  in 
the  inducement.  This  is  strictly  its  only  purpose.  The  design 
of  the  innuendo  is  well  illustrated  by  the  familiar  example 
(4  Cow.  R.  20,)  taken  from  an  old  case  where  the  libelous 
words  were,  "he  has  burnt  my  barn,"  with  the  innuendo, 
"meaning  a  barn  with  corn."  An  innuendo  here  was  neces- 
sary, because  burning  a  barn,  at  the  time  the  action  in  that  case 
was  commenced,  was  not  a  felony ;  but  it  was  held  to  have 
been  improperly  employed,  as  it  was  not  supported  by  intro- 
ductory facts.  If  it  had  been  averred,  by  way  of  inducement, 
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that  the  defendant  had  a  barn  full  of  corn,  and  that  in  a  con- 
versation respecting  that  barn  the  words  were  uttered,  the 
innuendo  would  have  been  good;  and,  by  its  connecting  the 
libel  with  the  inducement,  the  sense  would  have  been  complete. 
This  rule,  requiring  the  preliminary  statement  of  extrinsic  facts 
to  support  an  innuendo,  prevents  obscurity  and  confusion,  and 
is  as  indispensable  now  as  under  our  former  system,  except  for 
the  purpose  of  showing  the  application  to  the  plaintiff  of  the 
defamatory  matter  out  of  which  the  cause  of  action  arose — it 
being  sufficient  for  this  purpose  to  state  generally  that  the  same 
was  published  "  of  and  concerning  the  plaintiff;"  (Code,  §  164;) 
but  where  the  words  do  not  convey  a  direct  slanderous  imputa- 
tion, it  is  still  necessary  to  state  extrinsic  facts  for  the  purpose 
of  showing  the  defamatory  tendency  of  the  words  themselves — 
as  in  the  case  from  Coke,  to  which  I  have  referred. 

I  repeat,  then,  that  the  office  of  an  innuendo  is  to  connect 
the  published  words  with  persons,  or  facts,  previously  named, 
and  being  merely  explanatory,  cannot  enlarge  the  sense  of 
words,  or  supply  or  alter  them  where  they  are  deficient.  Any 
defect,  therefore,  in  the  innuendo,  such  as  that,  it  is  not  sup- 
ported by  the  prefatory  extrinsic  facts,  or  that  it  enlarges  their 
meaning,  or  alters  them,  or  substitutes  other  words  in  their 
place,  is  a  defective  statement  of  the  case  on  the  face  of  the 
pleading,  and,  under  the  old  system,  could  be  taken  advantage 
of  by  a  special  demurrer.  Under  the  Code,  as  demurrers  to 
complaints  are  abolished  as  a  remedy  for  any  formal  defect, 
except  for  the  improper  joinder  of  causes  of  action,  it  can,  I 
presume,  be  taken  advantage  of  only  by  motion — as  the  defend- 
ants have  endeavored  to  do  in  the  present  instance. 

But  are  the  passages  in  the  complaint,  to  which  the  defend- 
ants take  objection,  innuendoes  in  the  proper  sense  of  the  term? 
Nothing  is  more  certain,  now,  than  that  it  is  the  province  of 
the  jury  to  determine  the  meaning  of  the  libel  j  it  is  merely  the 
duty  of  the  court  to  define  what  constitutes  it,  referring  to  the 
jury  the  consideration  of  the  particular  publication,  and  allow- 
ing them  to  say  whether  it  is  comprised  within  that  definition 
or  not.  If  this  is  so,  assuredly  allegations  in  the  complaint, 
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that  the  publication  imputed  certain  crimes  to  the  plaintiff — in 
other  words,  asserting  the  meaning  of  the  words  complained  of, 
is  only  asserting  a  fact,  the  truth  or  falsehood  of  which  the  jury 
have  to  decide. 

The  passages  which  the  defendants  move  to  have  stricken 
out  are  obviously  not  inserted  for  the  purpose  of  explaining 
extrinsic  facts  previously  set  forth  in  an  inducement,  or  for  the 
purpose  of  connecting  the  offensive  words  with  those  facts. 
This  would  be  a  question  of  form  exclusively  for  the  consider- 
ation of  the  court,  but  they  are  an  asseveration  of  the  import  of 
the  publication  itself,  which,  if  the  plaintiff  is  right,  constitutes 
the  injury  for  which  he  demands  redress.  The  passages  there 
sought  to  be  stricken  out,  present  the  precise  points  upon  which 
the  jury  are  to  pass.  In  short,  although  bearing  the  semblance 
of  inuendoes,  they  are  allegations  of  issuable  facts,  founded,  ac- 
cording to  the  theory  of  the  plaintiff,  upon  the  matter  contained 
in  the  published  article  set  forth  in  the  complaint. 

Motion  denied,  without  costs. 


SUPREME  COURT. 

THE  VILLAGE  OF  ROME  agt.  CLARK  KNOX. 

By  the  25th  section  of  the  act  passed  April  9,  1855,  called  "  An  Act  for  the  Pre- 
vention of  Intemperance,  Pauperism  and  Crime,"  it  is  declared  that  "no 
license  to  sell  liquor,  except  as  herein  provided,  shall  be  hereafter  granted." 

Held,  that  the  legislature  had  the  power  to  abrogate  such  licenses ;  that  by  the 
above  section  they  did  abrogate  them :  excepting  only  licenses  of  a  particular 
character.  The  exception  is  a  nullity,  there  being  nothing  for  it  to  act  upon. 
But  the  abrogation  remains  absolute,  as  if  no  exception  was  ever  incorporated 
with  it. 

Therefore  there  is  no  authority  in  the  trustees  of  the  village  of  Rome,  under 
their  charter,  or  in  the  commissioners  of  excise  under  the  Revised  Statutes, 
(which  are  substantially  alike  on  this  subject,)  to  grant  such  licenses  in  pur- 
suance of  their  respective  provisions,  after  the  9th  of  April,  1855. 

Consequently,  individuals  selling  liquors  without  such  a  license,  after  that  time, 
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incurred  no  penalty.  (It  will  be  seen  that  this  decision  overrules  that  of 
Mr.  Justice  MARVIN  upon  this  question,  in  The  People  agt.  Tiphaine,  13 
How.  74.) 

Fifth  District,  Oneida  General  Term,  May,  1856. 

THIS  was  an  action  commenced  July  3,  1855,  to  recover  the 
penalties  provided  by  the  charter  of  the  village  of  Rome  (and 
which  are  the  same  as  under  the  Revised  Statutes)  for  the  sale 
of  liquor,  between  the  time  the  former  licenses  expired,  (about  the 
1st  May,  1855,)  and  the  time  when  the  "Maine  Law,"  so  called, 
took  effect,— (July  4,  1855.) 

The  defence  was,  that  in  all  that  time  there  was  no  law  in 
force,  under  or  by  which  the  penalties  claimed  could  be  re- 
covered. 

The  issues  were  tried  at  the  Oneida  circuit,  Judge  PRATT 
presiding.  The  sale  of  the  liquor  was  proven,  and  the  defend- 
ant's counsel  moved  for  a  nonsuit,  on  the  ground  that  as  no 
license  could  be  obtained,  after  the  passage  of  the  "  Maine  Law," 
no  penalty  attached  for  the  sale  without  license. 

The  power  to  grant  license  having  been  taken  away  by  the 
"  Maine  Law,"  the  effect  was  to  restore  to  every  person  their  com- 
mon-law right — i.  e.,  the  sale  of  liquor  was  free. 

The  court,  after  argument,  nonsuited  the  plaintiff,  and  an 
appeal  was  taken  to  the  general  term  of  the  fifth  district. 

FWOST  &  SPRIGGS,  for  plaintiff^. 
JOHNSON  &  BOARDMAN,  /or  defendant. 

By  the  court — W.  F.  ALLEN,  Justice.  By  the  act  revising, 
amending  and  consolidating  the  several  acts  relating  to  the 
village  of  Rome,  passed  in  1853,  authority  was  conferred  upon 
the  trustees  of  the  village  to  grant  licenses  to  sell  distilled  and 
fermented  liquors  in  quantities  less  than  five  gallons,  but  not  to 
be  drank  on  the  premises ;  and  also  licenses  to  keep  a  tavern, 
grocery,  victualling  shop,  or  other  place,  with  the  right  to  sell 
distilled  or  fermented  liquors,  to  be  drank  therein  :  and  it  was 
enacted,  that  whoever,  within  the  bounds  of  said  village,  should 
sell  any  distilled  or  fermented  liquors,  in  any  quantity  less  than 
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five  gallons,  without  having  procured  a  license  therefor,  should 
forfeit  the  sum  of  twenty-five  dollars,  to  be  sued  for  and  re- 
covered in  the  name  of  "  The  Village  of  Rome."  (Laws  of 
1853,  p.  151 ;  title  5  of  Amended  Charter  of  Rome.) 

This  provision  is  in  harmony  with  the  Revised  Statutes,  re- 
lating to  "  Excise  and  the  Regulations  of  Taverns  and  Gro- 
ceries." (1  R.  S.  677.)  The  difference  between  this  local  law 
and  the  general  law  upon  the  same  subject  not  being  substan- 
tial, but  relating  principally  to  the  persons  designated  as  com- 
missioners of  excise,  to  grant  the  licenses,  and  the  mode  of  en- 
forcing the  collection  of  the  penalties  given. 

Together  they  form  parts  of  one  system,  having  for  its  object 
two  things — the  imposition  of  a  duty  upon  the  retail  traffic  in 
intoxicating  drinks,  and  the  regulation  of  that  traffic  in  quanti- 
ties less  than  five  gallons.  This  general  intent  is  indicated  by 
the  title  of  the  act,  of  "  Excise  and  the  Regulation  of  Taverns 
and  Groceries,"  as  well  as  by  the  general  scope  and  tenor  of 
the  laws  on  the  subject. 

The  first  question  to  be  considered  is,  whether  the  provisions 
of  the  law  authorizing  the  granting  of  licenses  were  in  force  in 
June,  1855,  or  whether,  by  the  force  and  effect  of  the  "  Maine 
Law,"  so  called,  the  power  to  grant  licenses  for  the  sale  of  in- 
toxicating drinks,  had  been  absolutely  abrogated ;  and  this  de- 
pends upon  the  true  construction  of  the  25th  section  of  the  act 
of  1855,  (Sess.  Laws,  p.  356,)  which  is  to  this  effect : 

"  No  license  to  sell  liquor,  except  as  herein  provided,  shall 
hereafter  be  granted." 

This  section  took  effect,  if  at  all,  on  the  day  of  the  passage 
of  the  act,  (April  9,  1855.) 

There  was  no  provision  for  licensing  any  person  to  sell  liquor 
contained  in  the  act. 

The  2d  section,  which  was  to  take  effect  on  the  1st  of  May, 
authorized  any  citizen  complying  with  and  conforming  to  the 
requirement  of  the  act  to  sell  intoxicating  liquor  for  the  pur- 
poses specified,  and  the  residue  of  the  act  was  to  take  effect  on 
the  fourth  day  of  July  thereafter.  Had  the  act  been  valid,  and 
effect  been  given  to  it  according  to  its  plain  reading,  this  would 
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have  been  the  state  of  things— from  the  9th  of  April  to  the  1st 
of  May,  no  licenses  could  have  been  granted,  and  no  one  could 
have  sold  liquor  under  the  provisions  of  that  act,  and  from 
about  the  1st  of  May  to  the  4th  of  July  there  would  have  been 
no  licenses,  before  then  granted,  in  force,  as  they  expired  on 
the  1st  Tuesday  of  May,  and  sales  could  only  have  been  law- 
fully made  under  the  provision  of  the  2d  section  of  the  act ;  and 
yet,  unless  the  penalties  given  by  the  Revised  Statutes  were 
still  in  force,  there  were  no  penalties  for  a  violation  of  law. 

Whether  these  penalties  were  and  are  really  in  force,  we 
shall  hereafter  inquire ;  but  whether  they  were  or  not,  had  the 
law  been  adjudged  constitutional,  no  one  would  have  claimed, 
in  the  face  of  the  25th  section,  that  licenses  could  have  been 
granted  merely  upon  the  guess  that  it  could  not  have  been  the 
intention  of  the  legislature  to  suffer  unrestricted  traffic  in  ardent 
spirits  during  the  months  of  May  and  June,  as  would  have  been 
the  case  if  no  penalty  attached  to  the  violation  of  the  law 
prohibiting  such  traffic. 

If  licenses  could  have  been  granted  at  all  on  the  first  Tues- 
day of  May,  it  would  have  been  for  one  year,  (1  R.  S.  679, 
§  5,)  and  thus  the  taking  effect  of  the  "  Maine  Law  "  would 
have  been  postponed  contrary  to  the  express  declaration  of  the 
legislature  for  nearly  one  year.  To  give  this  construction  and 
this  effect  to  the  act,  would  be  to  interpret  the  act,  and  judge 
of  the  intent  of  the  legislature,  from  the  consequences  of  their 
acts  rather  than  the  language  which  they  have  employed,  which 
is  not  recognized  as  one  of  the  canons  for  the  interpretation  of 
laws. 

There  would  probably  have  been  no  diversity  of  opinion  as 
to  the  intent  and  effect  of  the  25th  section,  but  for  the  fact  that 
the  leading  provisions  of  the  act  prove  to  be  unconstitutional, 
and  therefore  invalid ;  and  an  interpretation  is  now  sought  to 
be  given  to  it  by  giving  an  unusual  effect  to  the  exception  con- 
tained in  it,  as  evidence  of  the  intent  of  the  legislature. 

In  construing  and  giving  effect  to  a  statute,  it  is  true,  that 
the  intent  of  the  framers  of  the  act  is  to  be  sought,  but  it  is  the 

n       / 

intent,  as  expressed  and  declared  in  the  law  to  be  construed. 
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Doubtful  words  may  be  explained,  but  an  intent  not  expressed 
by  the  words  used,  when  fairly  interpreted  and  rightly  under- 
stood, cannot  be  attributed  to  the  framers  of  the  act,  or  made 
effectual  by  any  process  of  judicial  construction.  The  province 
of  a  court  is  to  interpret  legislative  acts,  and  not  to  legislate 
by  giving  a  construction  to  statutes  different  from  the  thoughts 
and  intent  expressed  upon  their  face,  to  meet  circumstances 
which  may  have  been  unforeseen  at  the  time  of  their  enact- 
ment, and  which,  it  would  be  reasonable  to  suppose,  would  have 
been  provided  for  had  they  been  foreseen. 

Interpretation  is  the  act  of  finding  out  the  true  sense  of  any 
form  of  words — that  is,  the  sense  which  their  author  intended 
to  convey — and  of  enabling  others  to  derive  from  them  the  same 
idea  which  the  author  intended  to  convey.  (Liebn.  Political  and 
Leg.  Herm.  23.) 

The  rule  by  which  courts  should  be  governed,  in  the  inter- 
pretation of  a  statute,  or  constitution,  or  an  agreement  inter- 
partes,  is  well  expressed  by  Judge  JOHNSON,  in  Newell  agt.  The 
People,  (3  Seld.  R.  97;  and  see,  also,  M'Clusky  agt.  Cromwell, 
1  Kern.  593.) 

It  is  well  settled  that  it  is  not  allowable  to  interpret  that 
which  needs  no  interpretation — that  is,  when  the  words  of  an 
act  are  clear  and  express,  and  the  meaning  evident,  the  words 
are  to  be  taken  in  their  natural  sense,  and  effect  given  to  them 
accordingly.  (Smith  on  Statutes,  627 ;  Purdy  agt.  The  People, 
4  Hill,  384.) 

The  language  of  the  25th  section  of  the  act  prohibiting 
licenses  in  the  future,  is  clear  and  precise,  and  is  absolute  in 
its  terms,  and  the  legislature  were  competent  to  abrogate  the 
license  system  without  providing  a  substitute ;  and  had  they 
done  so  without  attempting  a  substitute,  no  question  of  intent 
would  have  arisen.  But  the  section  is  found  making  a  part  of 
a  law  designed  to  prohibit  all  traffic  in  ardent  spirits  as  a  bever- 
age, and  contains  an  exception  which  is  inoperative ;  and  these 
circumstances  are  resorted  to  as  evidence  that  the  legislature 
did  not  intend  what  they  have  said,  or  that  there  was  an  implied 
condition  annexed  to  the  prohibition  of  licenses.  Now,  I  know 
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of  no  principle  by  which  courts  can  annex  a  condition  to  the 
taking  effect  of  a  law  of  the  legislature,  which  the  law-making 
power  has  not  imposed,  when  the  condition  does  not  relate  to 
the  jurisdiction  of  the  legislature  to  act  upon  the  subject.  The 
legislature  has  said,  as  plainly  as  they  could,  that  the  taking 
effect  of  the  entire  act,  or  any  part  of  it,  was  not  a  condition 
precedent  to  or  concurrent  with  the  taking  effect,  as  law,  of  the 
25th  section,  for  they  have  declared  that  it  should  go  into  oper- 
ation before  any  other  part  of  the  act.  The  repeal  of  statutes 
by  implication  is  not  favored  in  law,  for  the  very  obvious  reason 
that  it  is  deemed  better  that  the  legislature  should  declare  their 
will  in  that  respect  in  express  terms,  and  hence  when  two  stat- 
utes can  stand  together,  although  relating  to  the  same  subject, 
they  will  be  permitted  to  do  so  rather  than  impute  an  intention 
to  the  legislature  to  repeal  the  first  statute,  which  they  have 
omitted  to  do  in  express  terms.  The  same  reason  should  make 
courts  cautious  in  deciding  that  the  legislature  only  designed  a 
statutory  provision  to  take  effect  upon  the  happening  of  a  con- 
tingency, when  no  condition  is  annexed  to  the  statute  itself. 

The  unconstitutionality  of  one  or  more  of  the  provisions  of 
the  act  does  not  affect  the  validity  of  other  provisions  which 
are  within  the  pale  of  the  constitution,  unless  they  are  connect- 
ed with  the  unconstitutional  provisions,  and  are  designed  to 
carry  them  out,  and  all  make  a  part  of  an  entire  act  of  legisla- 
tion— of  one  scheme  or  system,  so  that  effect  could  not  properly 
be  given  to  the  provisions,  which,  by  themselves  or  in  any 
other  connection,  would  be  constitutional  and  valid. 

It  is  not  claimed  that  the  provision  of  the  25th  section  of  the 
act  in  question  is  thus  circumstanced.  The  license  system 
could  not  stand  with  the  "  Maine  Law ;"  and  had  the  latter 
act  been  valid,  the  former  would  have  been  repealed  by  impli- 
cation ;  but  to  save  all  doubt  on  the  subject,  the  24th  section 
expressly  repealed  all  acts,  &c.,  inconsistent  with  it,  so  that 
the  25th  section  was  an  independent  provision,  not  designed  or 
necessary  to  inaugurate  or  execute  the  new  system,  or  at  all 
connected  with  it,  and  can  stand  although  every  other  part  of 
the  act  should  be  declared  unconstitutional. 

VOL.  XIV.  18 
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But  the  intent  of  the  legislature  is  invoked  because  it  forms 
one  section  in  the  act,  and  it  is  claimed  that  it  is  plainly  to 
be  inferred  that  the  legislature  would  not  have  passed  the 
section  if  they  had  not  supposed  they  had  effectually  prohibited 
the  sale  of  ardent  spirits,  except  as  provided  for  by  the  act  then 
passed,  and  therefore  a  condition  must  be  implied  that  the  sec- 
tion shall  not  take  effect  unless  all  has  been  done  that  was  sup- 
posed or  intended.  The  premises  being  conceded,  I  deny  the 
conclusion.  The  legislature  are  competent  to  make  their  own 
conditions,  and  declare  the  terms  upon  which  statutes  shall  take 
effect;  and  they  can  now,  whenever  they  desire,  re-instate  the 
old  excise  system, — do  so  by  simply  repealing  this  section  of 
the  "  Maine  Law." 

But,  if  guessing  at  the  intent  of  the  legislature  was  allowable, 
I  am  not  clear  that  we  have  the  necessary  data  to  give  a  re- 
spectable guess  at  what  the  legislature  would  have  done,  had 
they  foreseen  that  the  law  would  have  been  declared  unconsti- 
tutional. One  might  conjecture  that  some  would  have  voted 
for  it,  who  did  vote  against,  and  vice  versa,  and  some  might  be 
ill-natured  enough  to  conjecture  that  it  would  have  become  a 
law  by  a  larger  vote  than  it  actually  received  on  its  passage. 
And  in  relation  to  the  particular  provision  under  consideration, 
we  know  that  different  men  have  viewed  the  license  system 
differently. 

One  class  of  political  economists  are  opposed  to  the  excise 
system  as  conflicting  with  their  views,  which  favor  free  trade 
in  all  branches,  and  oppose  all  duties  and  all  restrictions  upon 
the  traffic  of  the  citizen,  and  they  would  not  make  the  retail 
trade  in  intoxicating  drinks  an  exception  to  these  rules.  Ano- 
ther class,  without  any  regard  to  any  particular  system  of  po- 
litical economy,  are  opposed  to  any  restraint  or  any  tax  upon 
this  particular  trade. 

This  class  may  not  be  large,  and  they  would  favor  a  repeal 
of  the  license  laws  for  reasons  peculiar  to  themselves. 

A  third  class  exists  who  conscientiously  look  upon  the  traffic 
as  one  of  unmitigated  evil — as  the  cause  of  very  much  of  the 
pauperism  and  crime  which  it  was  the  benevolent  design  of  the 
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law  in  question  to  prevent,  and  in  which  no  man  can,  without 
incurring  great  guilt,  engage ;  who  favor  prohibition  to  the  ut- 
most extent  allowed  by  the  constitution ;  and  who,  if  it  were 
possible,  would  absolutely  prohibit  all  traffic  in  it,  except  for 
the  limited  purposes  specified  in  the  "  Maine  Law,"  and  yet 
who  are  opposed  to  the  system  of  licensing  for  the  reason  that 
in  their  view  it  creates  a  partnership  in  sin. 

They  would  say  that,  by  a  license,  the  state  expressly  sanc- 
tions the  traffic,  and,  by  undertaking  to  regulate  it,  treats  it  as 
a  lawful  and  proper  business  of  life  ;  and,  by  receiving  the  tax 
imposed  for  the  permit,  receives  the  reward  of  iniquity,  and  be- 
comes partaker  with  the  seller  in  all  his  guilt.  This  class 
would  wash  their  hands  of  the  trade  by  abrogating  the  license 
laws,  although  they  might  not  be  able  to  prohibit  it. 

Still  a  fourth  class,  who  favor  prohibition,  yet,  wanting  that, 
favor  all  intermediate  and  lesser  restraints  upon  the  traffic,  and 
they  favor  the  excise  laws  in  the  absence  of  a  more  stringent 
provision,  as  tending  to  diminish  the  traffic,  and  consequently 
the  evils  resulting  from  it. 

There  is,  also,  a  fifth  class,  that  look  upon  the  excise  laws 
with  favor,  regardless  of  every  other  consideration,  save  the 
fact  that  certain  sums  of  money  are  received  by  way  of  tax  for 
benefit  of  the  public,  upon  the  granting  of  licenses. 

Now,  who  shall  say  which  of  these  classes,  or  what  combi- 
nation of  classes  was  influential  in  causing  the  25th  section  to 
be  adopted,  and  incorporated  in  the  "  Maine  Law,"  or  by  what 
motives  the  framers  of  the  law  were  induced  to  insert  it?  Can 
any  one  say  that  it  was  not  inserted  to  secure  the  votes  of  some 
of  the  three  first  classes  to  the  bill  1  The  intent  of  the  legisla- 
ture, when  sought  to  be  gathered  from  circumstances,  or  from 
anything  other  than  the  language  employed,  cannot,  in  the  na- 
ture of  things,  be  satisfactorily  ascertained ;  and  the  only  safe 
way  is  to  read  the  laws  they  make  as  they  write  them. 

When  a  statute  professes  to  repeal  absolutely  a  prior  law, 
and  substitutes  other  provisions  on  the  same  subject,  which  are 
limited  to  continue  only  to  a  certain  time,  the  prior  law  does 
not  revive  after  the  repealing  statute  is  spent,  unless  the  inten- 
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tion  of  the  legislature  to  that  effect  be  expressed.  (Warner  agt. 
Wendle,  3  East,  205.) 

The  repeal  of  a  repealing  statute  revives  the  original  act, 
because  it  is  a  very  clear  expression  of  the  legislative  will,  that 
it  should  be  so  ;  but  the  same  reason  does  not  apply  where  parts 
of  an  act,  of  which  the  repealing  act  makes  a  part,  fail  for  any 
reason,  not  affecting  the  repeal,  to  become  operative,  any  more 
than  the  expiration  of  the  substituted  act  revived  the  original 
act  in  the  case  of  Warner  agt.  Wendle.  (See,  also,  Morse  agt. 
Williams,  1  C.  £  P>  468 ;  Wheeler  agt.  Roberts,  7  Cow.  536 ; 
Tuttle  agt.  Greenwood,  3  Bing.  493.) 

A  constructive  revival  cannot  operate  upon  any  part  of  an 
act  which  has  been  expressly  altered.  (Bacon's  JLbg.  Statute  D.) 

The  power  to  grant  licenses  having  been  expressly  abro- 
gated, and  whatever  effect  the  unconstitutionality  of  the  residue 
of  the  act  may  have  upon  other  laws,  before  existing,  this  power 
cannot  be  revived  by  construction.  (See,  also,  Bishop's  case,  12 
Rept.  7.) 

But  the  exception  contained  in  the  section  abrogating  licenses 
is  appealed  to  as  evidence  that  the  legislature  only  intended 
that  abrogation  on  condition  that  the  second  section  of  the  act 
took  effect  as  law.  In  the  first  place,  the  exception  has  no 
business  in  the  section,  and  its  being  there  is  simply  a  blunder. 
Some  incongruities  were  created  by  the  amendments  made  dur- 
ing its  passage,  relating  to  the  time  at  which  the  different  parts 
of  the  act  were  to  take  effect. 

The  exception  in  the  bill,  as  reported,  had  a  meaning  for 
them  :  the  second  section  provided  for  permits,  or  licenses,  to 
one  in  each  election  district,  to  sell  intoxicating  liquors  for  the 
purposes  specified.  (See  Doc.  0/1855,  No.  13.) 

This  section  was  amended  in  its  passage  through  the  two 
houses,  and  licenses  were  not,  by  the  act  as  amended  and  finally 
passed,  required  or  allowed ;  but  the  legislature  omitted  to  make 
the  proper  amendment  to  the  25th  section,  and  as  that  was  mat- 
ter of  form,  rather  than  of  substance,  no  evil  could  in  any  event 
result  from  it.  The  history  of  the  act  shows  that  no  light  is 
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thrown  upon  the  intent  of  the  legislature  by  the  exception,  as 
it  stands  in  the  act. 

If  it  proves  anything,  it  is  only  that  the  abrogation  of  licenses 
was  the  important  office  of  the  section,  and  the  rest  of  it  was 
not  scrutinized  by  the  legislature. 

Had  the  exception  been  an  important  part  of  the  provision, 
care  would,  perhaps,  have  been  taken  to  conform  it  to  the  act 
as  amended,  and  the  section  might  have  been  made  to  read 
something  as  follows  : — 

"  No  license  to  sell  liquor  shall  hereafter  be  granted ;  and 
no  person  shall,  after  this  act  shall  take  effect  as  law,  sell  liquor, 
except  as  herein  provided." 

But  no  matter  how  the  exception  came  in  the  statute  in  its 
present  form,  there  was  a  time  (from  the  9th  of  April  to  the 
1st  of  May)  when,  in  the  nature  of  things,  there  could  have 
been  nothing  upon  which  it  could  operate,  and  yet  the  main 
clause  prohibiting  licenses  was  in  force.  The  ordinary  rule  is, 
in  deeds,  patents  and  grants,  as  well  as  statutes,  that  when  an 
exception  has  nothing  upon  which  to  operate,  or  when  it  be- 
comes impossible,  it  (the  exception,  and  not  the  principal  grant 
or  statute)  is  void,  and  this  must  be  so.  The  thing  excepted 
not  being  in  esse,  the  exception  is  simply  a  nullity — the  grant 
remains  good.  (Com.  Dig.  Fait,  E.  7.) 

The  rule  should  not  be  reversed  to  meet  the  exigencies  of 
any  case,  no  matter  how  pressing  they  may  be.  The  excep- 
tion was  for  the  benefit  of  those  who  should  elect  to  traffic  un- 
der the  provisions  of  the  act.  It  turns  out  that  these  provisions 
are  inoperative,  and  therefore  there  is  no  one  to  avail  himself 
of  the  benefit  of  the  exception,  and  it  remains  inoperative. 
This  appears  to  me  to  be  the  length  and  breadth  of  the  effect 
of  this  exception,  under  any  construction  of  its  terms. 

It  follows,  then,  that  the  legislature  had  the  power  to  abro- 
gate licenses ;  that  they  did  abrogate  them — excepting  only 
licenses  of  a  particular  character,  or  what  was  probably  in- 
tended by  the  act,  under  the  name  of  licenses,  and  was  simply 
an  authority  to  any  citizen  to  sell,  under  certain  circumstances. 
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The  exception  is  inoperative,  and  the  abrogation  remains  ab- 
solute, as  if  no  exception  was  ever  incorporated  with  it. 

If  I  am  right  in  rny  conclusion,  there  was  no  authority  in  the 
trustees  of  the  village  of  Rome  to  grant  licenses  after  the  9th 
of  April,  1855.  There  heing  ,no  authority  to  license,  did  the 
defendant  incur  a  penalty  for  selling  without  a  license?  I  may 
be  permitted  to  assume,  since  the  decision  in  the  court  of  ap- 
peals, (3  Kern.  378,)  that,  by  the  laws  of  this  state,  it  was  the 
right  of  the  defendant  to  traffic  in  ardent  spirits,  which  he  had 
on  hand,  subject  to  such  restrictions,  by  way  of  regulation,  as 
the  legislature  might  impose. 

Now,  by  way  of  regulating  the  traffic,  and  for  the  purpose  of 
creating  a  revenue,  the  legislature  provided  that  no  one  should 
sell  ardent  spirits,  in  quantities  less  than  five  gallons,  except 
upon  condition  that  a  license  for  the  purpose  was  first  procured 
from  the  proper  officers. 

The  effect  of  selling  without  such  license,  without  a  com- 
pliance with  this  condition  precedent  was,  that  the  party  offend- 
ing incurred  a  penalty,  not  for  doing  that  which  he  had  a  com- 
mon-law right  to  do,  and  which  it  would  seem  the  legislature 
could  not  entirely  prohibit,  but  for  not  complying  with  the  con- 
dition precedent.  This  is  recognized  as  the  offence  by  the 
statute  imposing  the  penalty.  It  is  for  "  selling  without  hav- 
ing obtained  a  license  therefor." 

This  must  be  so  if  the  act  is  considered,  as  it  really  is,  one  of 
regulation,  and  not  of  prohibition. 

The  performance  of  the  condition  has  become  impossible  by 
the  act  of  the  state,  the  party  imposing  the  penalty ;  and  the 
condition  necessarily  falls,  and  the  penalty  no  longer  attaches 
to  the  sale.  (Bacon's  *Abg.  Condition,  2  Com.  Dig.  Condition  L. 
12,  13.) 

If  the  power  to  sell  depended  upon  the  license,  it  would  be 
different.  The  want  of  a  license  is  excused  by  necessity,  as 
when  a  party  was  unable  to  procure  it  for  the  reason  that  the 
commissioners  of  excise  did  not  meet.  (Palmer  agt.  Doney,  2  /. 
C.  346 ;  2d  Kent  Com.  596.) 

If  a  temporary  necessity  will  excuse  a  sale  without  a  license, 
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a  fortiori,  will  an  absolute  inability  to  procure  a  license  at  any 
time  relieve  a  party  from  all  penalties  imposed  for  selling  with- 
out a  license'? 

The  only  difficulty  I  have  had.  in  arriving  at  my  conclusion, 
has  arisen  from  the  respect  I  entertain  for  the  opinion  of  my 
brother  MARVIN,  of  the  8th  district,  who,  in  the  case  of  The 
People  agt.  Tephaine,  (13  How.  74,)  has  come  to  a  different  con- 
clusion, and  fortified  his  position  by  an  able  argument;  and  had 
I  been  sitting  at  circuit  or  special  term,  I  should  have  gladly 
deferred  to  that  decision  ;  but  after  the  best  examination  I  have 
been  able  to  give  the  questions  involved,  and  which  were  argued 
at  general  term,  I  am  constrained  to  dissent  from  the  case  cited, 
and  declare  for  the  judgment  indicated. 

The  judgment  at  circuit  must  be  affirmed. 

PRATT,  BACON  and  HUBBARD  concurred. 


SUPERIOR  COURT. 
JAMES  MOORE  agt.  JOHN  J.  V.  WESTERVELT,  late  sheriff,  &c. 

The  court  have  not  the  power  to  order  judgment  nunc  pro  tune,  as  of  a  date 
prior  to  the  actual  judgment,  to  enable  a  party  to  affect  the  amount  of  his 
costs. 

A.  party  is  entitled  to  have  his  costs  adjusted,  according  to  the  Code,  as  it  ex- 
isted at  the  time  of  the  verdict,  as  it  respects  all  items  prior  to  that  date.  The 
"  recovery,"  which  gives  the  right  to  such  costs,  means  the  verdict. 

General  Term,  July,  1857. 

Present,  DUER,  Ch.  J.,  HOFFMAN,  WOODRUFF  and  SLOSSON, 
Justices. 

This  action  was  commenced  several  years  ago,  and  has  been 
several  times  in  the  court  of  appeals,  and  finally  resulted  in  a 
verdict  for  the  plaintiff  on  the  14th  of  March,  1856,  for  $540, 
subject  to  the  opinion  of  the  court  at  general  term,  and  judgment 
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in  the  meantime  suspended.  The  cause  was  argued  at  general 
term,  April  13,  1857,  (being  twenty-four  days  before  the  new 
fee-bill  took  effect,)  but  was  not  decided  until  June  20,  1857, 
when  judgment  was  ordered  for  plaintiff  on  the  verdict. 

The  amendments  to  the  Code  respecting  costs  (if  applicable 
to  this  case)  would  reduce  the  costs,  prior  to  the  verdict,  sev- 
eral hundred  dollars.  The  plaintiff"  thereupon  applied  to  the 
court  for  an  order,  that  judgment  be  entered  nunc  pro  tune, 
as  of  the  13th  day  of  April,  1857,  and  that  the  plaintiff's  costs 
be  adjusted  as  of  that  time. 

Upon  the  argument,  it  was  suggested  that,  whatever  might 
be  the  decision  of  the  court,  the  clerk  should  be  instructed  in 
what  manner  to  adjust  the  costs. 

HORTON  H.  BuRLOcK,ybr  plaintiff'. 

First.  The  court  will  not  suffer  a  suitor  to  be  prejudiced  by 
their  own  delay  in  rendering  judgment  upon  a  verdict.  The 
case  of  death  of  a  party  is  a  familiar  example. 

Second.  The  costs  were  dependent  upon  the  "  recovery  "  of 
the  verdict,  and  the  right  to  costs  attached  at  that  time,  and 
their  amount  must  be  regulated  by  the  law  then  in  force.  The 
verdict  was  the  "recovery  "  meant  by  the  statute.  (Code,  304, 
sub.  4 ;  Van  Home  agt.  Petrie,  2  Caines'  R.  213 ;  Seaman  agt. 
Baity,  id.  214 ;  Ml Masters  agt.  Vernon,  4  Duer,  625.) 

ALBERT  MATHEWS,  for  defendant. 

First.  The  court  have  no  right  to  order  judgment  as  of  a 
different  date  from  the  fact,  and  thus  falsify  their  own  record, 
except  in  the  single  case  of  death,  to  prevent  a  failure  of 
justice. 

In  this  case,  the  delay  from  time  of  verdict  was  the  ordi- 
nary delay  in  completing  the  trial,  which  was  unfinished  before 
the  jury,  and  the  power  to  order  judgment  was  suspended  until 
the  hearing  at  the  general  term,  by  an  act  of  discretion,  and  the 
statute  directs  that  the  judgment  be  entered  at  general  term. 
(Code,  265.) 
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Second.  The  right  to  costs  is  not  determined  until  judgment 
is  ordered.  The  rate  of  costs  is  determined  by  the  statute  in 
force,  when  the  costs  can  be  adjusted.  (Briggs  agt.  Supervisors 
of  Onondaga  County,  3  Demo,  173 ;  4  Wend.  210 ;  Brooklyn 
Bank  agt.  Willoughby,  1  Sand.  669  ;  Larmon  agt.  Jliken,  4  Hill, 
591;  1  How.  Sp.  T.  R.  86;  12  John.  315;  8  Cow.  253-259; 
Rich  agt.  Husson,  1  Duer,  618;  M'Masters  agt.  Vernon,  1  Ab- 
bott, 179 ;  Fitch  agt.  Livingston,  4  Sand.  712-714 ;  4  Pr.  R. 
196;  Whalen  agt.  West  gate,  id.  269.) 

1.  The  right  to  costs,  under  the  Revised  Statutes,  depended 
upon  them  :  but  now  it  depends  solely  on  the  Code.  Costs  are 
allowed  "  upon  a  recovery,"  Sac.  This  does  not  mean  upon  the 
verdict  being  rendered;  nor  at  the  time  of  verdict  rendered  :  but 
to  the  party  who  shall  finally  recover  judgment.  A  verdict  is 
not  a  "  recovery  " — a  judgment  is  a  "  recovery."  A  verdict  is 
said  to  be  "rendered,"  and  a  judgment  "recovered."  (Code,  §§ 
304-307.) 

By  the  court — DUER,  Ch.  Justice.  The  court  are  not  satis- 
fied they  have  power  to  order  judgment  nunc  pro  tune,  as  of  a 
date  prior  to  the  actual  judgment,  to  enable  a  party  to  affect 
the  amount  of  his  costs.  The  motion  is,  therefore,  denied, 
without  costs.  The  court,  however,  are  clearly  of  opinion  that 
the  plaintiff  is  entitled  to  have  his  costs  adjusted  according  to 
the  Code  as  it  existed  at  the  time  of  the  verdict,  as  respects  all 
items  prior  to  that  date.  The  "  recovery,"  which  gives  the 
right  to  costs,  mentioned  in  the  statute,  means  the  "  verdict," 
and  not  the  judgment.  An  order  may  be  entered  directing  the 
clerk  accordingly — "  That  the  said  clerk  adjust  the  plaintiff's 
costs  herein,  up  to  and  including  the  verdict  rendered  herein, 
on  the  14th  of  March,  1856,  under  the  Code  of  1852,  and  the 
subsequent  costs  of  the  said  plaintiff  under  the  present  Code." 

Such  an  order  was  entered,  and  the  costs  adjusted  by  the 
clerk  in  conformity  therewith. 


NEW-YORK  PRACTICE  REPORTS. 
White  agt.  Brown. 

SUPREME  COURT. 
ROBERT  WHITE  agt.  THOMAS  BROWN. 


\ 

Where  a  defendant  interposes  a  demurrer  to  a  complaint  upon  a  promissory  note, 
in  the  language  of  the  Code,  "  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,"  it  puts  in  issue  the  validity  of  the  whole  com- 
plaint; so  that  if  the  complaint  is  deficient  by  the  non-stateuient  of  any  fact 
necessary  for  the  plaintiff  to  prove  to  make  out  his  action,  the  demurrer  must 
be  sustained. 

Where  a  complaint  upon  a  promissory  note  alleged  that  the  defendant,  on  the 
22d  April,  1856,  at,  &c.,  made  his  promissory  note  in  writing,  dated  that  day, 
whereby  he  promised  to  pay  to  William  Rork,  or  order,  $13'2.50,  six  months 
after  date,  for  value  received,  with  use,  and  then  and  there  delivered  the  same 
to  the  said  William  Rork—  giving  a  copy  of  the  note,  purporting  to  be  signed 
by  Thomas  Brown  ;  and  a  statement  that  the  plaintiff  was  then  the  bona  fide 
owner  and  holder  of  the  said  note,  and  that  the  defendant  had  not  paid  the 
same,  or  any  part  thereof,  but  was  justly  indebted  to  the  plaintiff  therefor. 

Held,  that  the  complaint  did  not  show  that  the  plaintiff  had  any  interest  in  the 
note,  or  right  to  maintain  an  action  upon  it.  By  the  complaint,  it  appeared 
that  William  Rork  was  still  the  owner  of  the  note,  and  the  person  to  whom 
it  should  be  paid,  and  the  only  person  who  had  a  right  to  direct  to  whom  it 
should  be  paid  —  and  that  only  by  his  indorsement. 

Although  it  has  been  held,  under  the  Code,  that  the  assignee  of  a  chose  in  ac- 
tion, —  for  instance,  a  promissory  note  payable  to  order,  and  not  indorsed,  may 
maintain  an  action  on  it  in  his  own  name,  it  has  not  yet  been  held,  that  the 
statement  of  facts  necessary  to  constitute  a  cause  of  action  in  favor  of  an  as- 
signee of  a  chose  in  action,  such  as  those  by  which  the  chose  in  action  was 
transferred  to  him,  may  be  dispensed  with  in  the  complaint. 

The  plaintiff  says  that  he  is  now  the  bona  fide  owner  and  holder  of  the  note  ;  — 
this  is  his  conclusion  of  law;  but  who  is  to  try  whether  he  is  the  bona  fide 
owner  and  holder  of  the  note  ?  All  questions  of  fact  must  be  triable  by  a  jury  ; 
but  the  question  whether  the  plaintiff  is  a  bona  fide  owner  and  holder,  is  a 
question  of  law. 

Chautauque  Special  Term,  Feb,  1857. 

DEMURRER  to  complaint. 

This  was  an  action  on  a  promissory  note.  There  was  a  de- 
murrer to  the  complaint.  The  complaint  stated  that  the  de- 
fendant, on  the  22d  day  of  April,  1856,  made  his  promissory 
note,  dated  that  day,  whereby,  for  value  received,  he  promised 
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to  pay  William  Rork,  or  order,  one  hundred  and  thirty-two 
dollars  and  fifty  cents,  six  months  after  date,  with  use.  And 
further,  that  the  plaintiff  was  then  the  bona  fide  owner  and 
holder  of  the  said  note,  and  that  the  defendant  had  not  paid  the 
same,  or  any  part  thereof,  but  was  justly  indebted  to  the  plain- 
tiff therefor.  Wherefore  he  demands  judgment,  &c. 

The  defendant  demurred  to  the  said  complaint,  and  alleged 
the  following  grounds  of  demurrer : — 

1st.  The  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

2d.  The  complaint  did  not  show  that  the  plaintiff  was  the 
owner  of  the  note  or  demand  described  in  the  complaint. 

3d.  The  complaint  did  not  state  facts  showing  that  the  plain- 
tiff had  any  title  to  the  said  note. 

4th  It  did  not  appear,  from  the  complaint,  that  William  Rork, 
named  therein,  ever  indorsed  said  note  to  the  plaintiff,  or  trans- 
ferred his  title  to  said  note  to  the  plaintiff,  or  to  any  other  per- 
son in  any  way. 

5th.  The  complaint  did  not  show  that  the  said  Rork  ever 
parted  with  his  interest  or  title  in  the  said  note. 

6th.  The  manner  of  the  plaintiff's  acquiring  title  to  the  said 
note  and  demand,  set  forth  in  the  complaint,  (if  any  such  title 
of  the  plaintiff  appears  therein,  which  defendant  denies,)  was 
not  sufficiently  set  forth  in  the  complaint. 

7th.  The  complaint  did  not  state  facts  showing  that  the 
plaintiff  was  the  holder  and  owner  of  the  note  described  in  the 
complaint. 

The  demurrer  was  argued  at  Chautauque  special  term  Feb- 
ruary 26,  1857. 

D.  SHERMAN,  for  defendant. 

E.  S.  SPENCER,  for  plaintiff. 

MULLETT,  Justice.  The  defendant  in  this  case  alleges  or 
assigns  seven  grounds,  or  causes  of  demurrer,  the  first  of  which 
is,  "  That  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action."  The  decision  of  the  first  cause  of  demurrer 


284  NEW-YORK  PRACTICE  REPORTS. 

White  agt.  Brown. 

will  embrace  the  whole  case ;  for  this  cause  of  demurrer  puts  in 
issue  the  validity  of  the  whole  complaint,  so  that  if  the  com- 
plaint is  deficient  by  the  non-statement  of  any  fact  necessary 
for  the  plaintiff  to  prove,  to  make  out  his  action,  the  demurrer 
must  be  sustained.  (4  How.  Pr.  R.  229;  7  id.  378;  8  id.  343; 
11  id.  216.) 

The  complaint  was  on  a  promissory  note,  and  alleged  that 
the  said  defendant,  on  the  22d  day  of  April,  1856,  at,  &c., 
made  his  promissory  note  in  writing,  dated  that  day,  whereby, 
for  value  received,  he  promised  to  pay  to  William  Rork,  or 
order,  one  hundred  and  thirty-two  dollars  and  fifty  cents,  six 
months  after  date,  with  use  ;  and  then  and  there  delivered 
the  same  to  the  said  William  Rork.  The  complaint  then  con- 
tained a  copy  of  the  said  note,  purporting  to  be  signed  Thomas 
Brown,  and  a  statement  that  the  plaintiff  was  then  the  bonafide 
owner  and  holder  of  the  said  note,  and  that  the  defendant  had 
not  paid  the  same,  or  any  part  thereof,  but  was  justly  indebted 
to  the  plaintiff  therefor. 

The  principal  defect  in  this  complaint,  insisted  upon  by  the 
defendant,  under  his  demurrer,  is,  that  the  complaint  does  not 
show  that  the  plaintiff  has  any  interest  in  the  note,  or  right  to 
maintain  an  action  upon  it.  The  complaint  shows  that  the  note, 
when  made,  was  the  property  of  William  Rork,  and,  as  a 
promissory  note,  it  could  be  passed  from  him  only  by  his  order 
or  indorsement.  (Story  on  Promissory  Notes,  §§  48,  120,  121.) 

An  inflexible  rule  of  the  common  law  requires  that  a 
promissory  note,  payable  to  the  order  of  any  person,  to  be  ne- 
gotiated so  as  to  carry  to  the  holder  the  right  of  a  bona  fide 
holder  of  a  negotiable  promissory  note,  should  be  first  indorsed 
by  the  person  to  whose  order  it  was  made  payable.  When 
this  fact  appears  on  the  paper,  the  holder  is  presumed  to  be 
the  bona  fide  owner  of  the  note,  and  to  hold  it  free  from  any  de- 
fence which  might  be  set  up  by  a  former  party.  (Hedges  agt. 
Sealy,  9  Barb.  Sup.  C.  Rep.  214,  and  the  cases  there  cited.} 

The  complaint  in  this  action  does  not  show  any  title  in  the 
plaintiff  to  the  note,  set  up  in  it,  as  an  indorser,  or  a  party  to 
the  note,  or  any  right  as  such  to  maintain  an  action  upon  it. 
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(21  Barb.  S.  C.  Rep.  241.)  By  the  complaint  it  appears  that 
William  Rork  is  still  the  owner  of  the  note,  and  the  person  to 
whom  it  should  be  paid,  and  the  only  person  who  has  a  right 
to  direct  to  whom  it  should  be  paid,  and  that  only  by  his  in- 
dorsement. 

The  rule  of  the  common  law  that  requires  the  payee  of  a 
promissory  note,  payable  to  him  or  order,  to  indorse  it,  in  order 
to  transfer  it,  does  not  regard  the  indorsement  as  an  unmeaning 
form,  or  a  mere  transfer  of  the  note,  it  is  the  evidence  on  which 
the  holder  has  a  right  to  rely,  as  against  the  previous  parties, 
to  show  that  the  paper  is  genuine,  and  he  came  honestly  and 
legally  by  it. 

It  is  true,  that  the  owner  of  a  promissory  note,  payable  to 
him  or  order,  may,  as  he  may  any  other  chose  in  action,  sell 
and  deliver  it  to  a  third  person  without  indorsing  it ;  but  by 
such  sale  and  delivery  he  does  not  constitute  such  third  person 
his  indorsee  and  the  prima  facie  owner  of  the  note,  as  against 
all  previous  parties.  By  the  common  law  he  makes  him  his 
equitable  indorsee,  entitles  him  to  all  the  interest  in  the  note 
which  he  has  a  right  to  sell,  and  the  right  to  use  his  name  to 
enforce  it ;  but  by  the  common  law,  an  action  to  enforce  the 
collection  of  the  note  must  be  brought  in  the  name  of  the  payee. 
(Hedges  agt.  Sealy,  9  Barb.  S.  C.  Rep.  214,  and  cases  re- 
ferred to.} 

Since  the  Code  has  abolished  all  distinction  between  legal 
and  equitable  actions,  and  requires  every  action  to  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  it  is  held  that 
the  assignee  of  a  chose  in  action — for  instance,  a  promissory 
note  payable  to  order,  and  not  indorsed — might  maintain  an 
action  on  it  in  his  own  name.  (Billings  agt.  Jane,  11  Barb.  S. 
C.  Rep.  620.) 

But  the  Code  requires  that  the  complaint  should  contain  a 
plain  and  concise  statement  of  facts  constituting  a  cause  of  ac- 
tion. (§  142,  sub.  2.)  And  by  §  144,  sub.  6,  the  defendant  may 
demur  to  the  complaint  when  it  shall  appear  upon  the  face 
thereof  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Of  the  facts  necessary  to  constitute 
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a  cause  of  action,  in  favor  of  an  assignee  of  a  chose  in  action, 
certainly  those  by  which  the  chose  in  action  was  transferred  to 
him,  were  not  the  least  important.  The  facts  necessary  to  pro- 
duce that  result,  should  have  been  stated  in  the  complaint. 

In  the  case  of  Billings  agt.  Jane,  which  was  an  action  on  a 
promissory  note  payable  to  order,  but  not  indorsed,  the  com- 
plaint stated  that  the  payee  of  the  note  sold  and  delivered  it  to 
the  plaintiff  before  it  was  due,  for  a  full  and  valuable  consider- 
ation. The  court  held,  on  demurrer,  that  this  statement  showed 
the  ownership  of  the  note  prima  facie  to  be  in  the  plaintiff.  It 
was  a  statement  that  the  owner  of  the  note,  for  a  full  and  valu- 
able consideration,  sold  and  delivered  it  to  the  plaintiff,  and 
showed  that  the  equitable  title  to  the  note  was  in  the  plaintiff, 
and  he  was  the  one,  by  the  Code,  entitled  and  required  to  bring 
a  suit  on  it  in  lys  own  name. 

The  complaint  under  consideration  contains  no  such  state- 
ment of  fact.  The  plaintiff  says,  that  he  is  now  the  bonajide 
owner  and  holder  of  the  said  note ;  this  is  his  conclusion  of 
law.  But  who  is  to  try  whether  he  is  the  bonajide  owner  and 
holder  of  the  note?  All  questions  of  fact  must  be  triable  by  a 
jury;  but  the  question  whether  the  plaintiff  is  a  bonajide  owner 
and  holder  is  a  question  of  law.  Besides  the  plaintiff  must 
show  that  he  owned  the  note  when  he  commenced  the  action 
upon  it.  This  statement  only  claims  that  he  was  the  bonajide 
owner  and  holder  when  he  made  the  complaint. 

The  demurrer  must  be  sustained,  and  judgment  must  be  en- 
tere'd  upon  it  for  the  defendant,  unless  the  plaintiff,  within 
twenty  days  after  notice  of  this  decision,  pay  the  defendant  the 
costs  of  this  demurrer,  and  amend  his  complaint. 
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SUPREME  COURT. 
ISAAC  P.  VAN  ALEN  agt.  CORNELIUS  P.  SCHERMERHORN. 

Where,  in  an  action  for  a  balance  of  an  account,  the  defendant  set  up  a  counter- 
elaim  for  costs  and  services  as  an  attorney  and  counsellor  at  law,  and  claimed 
a  large  balance  due  him,  and,  after  issue  joined,  several  years  passed  without 
bringing  the  cause  to  trial,  in  consequence  of  the  referee  having  removed  from 
the  county,  on  motion  by  the  plaintiff  for  leave  to  discontinue  the  action,  and 
in  answer  the  defendant  alleging  that,  if  it  was  discontinued,  the'  statute  of 
limitations  would  be  a  bar  to  his  counter-claim, 

Held,  that  it  would  be  unjust  to  allow  the  plaintiff  to  discontinue.  The  motion 
was  denied,  with  costs  to  abide  the  event,  and  leave  given  to  make  application 
to  substitute  a  new  referee. 

Albany  Special  Term,  Sept.,  1856. 

MOTION  for  leave  to  discontinue. 

The  action  is  brought  to  recover  a  balance  of  account.  The 
defendant,  in  his  answer,  set  up  a  counter-claim  for  costs  and 
services  as  an  attorney  and  counsellor  at  law.  Issue  was  joined 
in  December,  1849.  The  cause  was  referred  ;  but  the  referee 
having  removed  from  the  county,  great  delay  has  occurred  in 
bringing  the  issue  to  trial.  The  plaintiff  further  states  that  the 
defendant  is  insolvent. 

The  defendant  claims  that  there  is  a  large  balance  due  to  him, 
over  and  above  any  amount  which  he  owes  the  plaintiff;  and 
that,  in  case  the  plaintiff  should  be  allowed  to  discontinue  his 
action,  his  demand  would  be  barred  by  the  statute  of.  limitations; 

GEORGE  W.  BULKLEY,  for  plaintiff. 
JOHN  H.  REYNOLDS,  for  defendant. 

HARRIS,  Justice.  When  a  defendant  has  a  cause  of  action 
against  a  plaintiff,  he  may,  in  certain  cases,  set  it  up  by  way  of 
defence.  Such  a  defence  is  called  a  counter-claim.  There  are, 
then,  before  the  court  two  causes  of  action.  If  the  defendant 
has  denied  the  plaintiff's  cause  of  action,  and  the  plaintiff,  by 
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his  reply,  has  denied  the  defendant's  cause  of  action,  there  are, 
in  fact,  two  distinct  actions  to  be  tried  in  one.  Each  is  to  be 
tried  as  though  it  were  a  separate  action.  Each  party  is  en- 
titled to  affirmative  relief,  in  respect  to  the  cause  of  action  he 
may  establish,  and  the  final  judgment  is  in  favor  of  the  one 
party  or  the  other,  according  to  the  amount  recovered.  (See 
Davidson  agt.  Remington,  12  How.  310.) 

The  subject  has  been  well  considered  by  Mr.  Justice  MITCH- 
ELL, in  The  Seaboard  and  Roanoke  Railroad  Company  agt.  Ward, 
(18  Barb.  595.)  In  that  case  it  was  held  that  the  plaintiff  might 
discontinue  his  action  at  any  time  before  the  time  for  replying 
to  a  counter-claim  should  expire.  But  after  the  plaintiff  has 
put  in  his  reply,  the  defendant  has  an  absolute  right,  in  case  he 
succeeds  upon  the  trial,  to  have  an  affirmative  judgment  in  his 
favor.  Then  he  can  discontinue  only  upon  obtaining  leave 
from  the  court.  The  same  view  was  taken  by  the  superior 
court  of  New-York,  in  Cockle  agt.  Underwood.  (1  Jlbbott,  1.) 

In  this  case  it  would  be  obviously  unjust  to  allow  the  plain- 
tiff to  discontinue.  By  commencing  and  continuing  this  action 
for  about  seven  years,  he  has  prevented  the  defendant  from 
suing  upon  his  demand,  until  now  the  statute  of  limitations 
would  be  an  effectual  bar  to  any  action  that  might  be  com- 
menced. 

The  motion  must,  therefore,  be  denied.  The  costs  of  op- 
posing should  abide  the  event.  In  case  there  should  be  any 
further  difficulty  in  procuring  the  attendance  of  the  referee, 
another  person  should  be  substituted  in  his  place.  And,  not- 
withstanding the  former  order  denying  a  motion  for  that  pur- 
pose, the  plaintiff  should  be  allowed  to  renew  his  application. 


\ 
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When  an  assignment,  made  for  the  benefit  of  creditors,  is  unobjectionable  in 
point  of  form,  and  given  to  secure  honest  debts  of  the  assignor,  confessedly 
and  just'y  due,  can  it  be  held,  irvpoint  of  fact,  independent  of  the  statute  pre- 
sumption in  respect  to  the  change  of  possession,  to  have  been  executed  and 
made  to  hinder,  delay  and  defraud  creditors  1 

The  jury  may,  in.  such  a  case,  find  either  way.  They  may,  as  a  matter  of  fact, 
clearly  find  the  assignment  fraudulent,  and  the  court  would  not  disturb  their 
verdict.  The  neglect  of  the  assignees  to  do  their  duty,  the  permitting  the 
assignor  to  control  and  sell  the  property,  and  their  misconduct  and  breach  of 
duty  in  other  particulars,  are  all  matters  of  evidence  to  be  submitted  to  the 
jury,  and  upon  which  they  might  infer  that  the  original  intent  in  making  the 
assignment  was  to  hinder,  delay  and  defraud  creditors. 

But,  in  submitting  such  a  case  to  the  jury,  they  should  be  charged  in  substance, 
and  to  the  effect  that  they  ought  not  to  find  that  the  assignment  was  made  in 
good  faith,  &c.,  merely  because  it  WHS  made  upon  its  face  to  pay,  and  to  pre- 
fer existing  debts,  or  actual  or  honest  debts;  that  if  it  was  really,  in  their 
opinion,  made  to  cover  up,  or  secure  to  the  assignor  the  use  and  enjoyment  of 
the  property  assigned,  in  whole  or  in  part,  and  he  was  actually  permitted  to 
use  and  control  it  afterwards  substantially  as  before  the  assignment,  they 
should  find  the  assignment  was  not  made  for  the  bonajide  purpose  of  appro- 
priating his  property  immediately  to  the  payment  of  his  debts.  That  the  mak- 
ing of  an  assignment  with  the  purpose  to  secure  the  property  to  the  use  of  the 
assignor  through  it,  in  substance  implied  an  intent  to  hinder,  delay  and  de- 
fraud creditors,  and  that  such  intent  could  exist  whether  the  debts  were  honest 
or  not.  That  real  creditors  had  no  right  to  use  their  debts  for  such  an  object; 
and  that  it  was  fraudulent  to  do  so  in  the  sense  in  which  that  language  was 
used  in  the  statute. 

In  this  case,  it  appeared  that  the  assignor  made  the  assignment  to  secure  honest 
and  bona  fide  debts,  that  the  assignees  did  not  take  possession  and  exercise 
control  over  the  property — (a  farm  and  some  personal  property) — but  that  the 
assignor  continued  in  possession  substantially  as  before  the  assignment, 
occupying  the  farm  and  the  personal  property  for  some  three  years.  A 
levy  upon  this  property  was  made  by  the  sheriff  on  an  execution  upon  a 
judgment  in  favor  of  a  creditor  of  the  assignor,  and,  on  the  trial,  the  charge 
to  the  jury  was  general,  and  in  conformity  to  the  statute  in  reference  to  as- 
signments inude  with  intent  to  hinder  and  delay  creditors,  &c. ;  and  the 
jury  found  a  verdict  sustaining  the  assignment.  A  new  trial  was  ordered  on 

VOL.  XIV.  19 
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the  ground  that  the  case  should  be  submitted  to  another  jury  under  more  ex- 
plicit directions  in  regard  to  what  the  bona  fides  of  such  a  transaction  con- 
sists, and  what  is  not  good  faith  in  the  light  of  the  statute  in  such  a  case. 

Wayne  Circuit,  Jlpril,  1857. 

MOTION  for  a  new  trial  on  a  case.  Action  tried  at  the  Wayne 
circuit  in  February,  1857. 

The  plaintiffs  were  the  assignees  of  one  Fuller,  and  the  de- 
fendant was  sheriff  of  Wayne  county.  The -plaintiffs,  on  the 
trial,  proved  the  assignment  by  Fuller,  and  that  the  defendant 
had  levied  on  the  property  in  question.  The  property  assigned 
consisted  of  a  farm  with  the  property  thereon,  and  the  remains 
of  a  store  of  goods.  An  inventory  of  the  goods  was  made  soon 
after  the  assignment.  The  farm  was  occupied  by  a  tenant  at 
the  time  of  the  assignment,  (January  31,  1854,)  who  worked  it 
upon  shares.  The  "proof  showed  that,  on  the  ensuing  first  of 
April,  the  property  on  the  farm  was  divided  between  the  as- 
signor and  the  tenant ;  and  the  assignor  went  on  to  the  farm, 
and  continued  thereafter  to  work  the  same,  retaining  all  the 
property  which  fell  to  him  in  the  division  until  the  time  of  the 
trial. 

The  defendant  proved  a  judgment  and  execution,  under  which 
the  property  in  question  was  levied  on  by  the  defendant,  in  the 
possession  of  the  assignor. 

The  assignor  was  sworn,  and  proved  that  the  principal  debts 
mentioned  in  the  assignment  were  valid  debts,  owing  by  him 
to  brothers  and  sisters,  and  other  relatives,  and  some  of  them 
twenty  or  twenty-five  years  old. 

The  judge  charged  the^jury  in  conformity  with  the  statute, 
that  every  sale  or  assignment  of  goods  and  chattels  in  the  pos- 
session of  the  vendor  or  assignor,  not  accel^anied  by  an  im- 
mediate delivery,  and  followed  by  a  continues. change  of  pos- 
session of  the  things  sold  or  assigned,  was  presumed  to  be 
fraudulent  as  against  creditors;  such  want  of  delivery  and  change 
of  possession  was  conclusive  evidence  of  fraud,  unless  it  was 
made  to  appear  by  the  party  claiming  under  the  sale  or  assign- 
ment, that  the  same  was  made  in  good  faith,  and  without  any 
intent  to  defraud  creditors  or  purchasers. 
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The  jury  found  a  .verdict  for  the  plaintiffs  for  the  value  of 
the  property. 

G.  F.  DAMFORTH,  for  defendant* 
J.  D.  HUSBANDS,  for  plaintiffs. 

E.  DARWIN  SMITH,  Justice.  Assignments  by  a  debtor  in 
failing  circumstances  are  allowed  and  upheld  upon  the  prin- 
ciple that  every  man  has  the  right  'to  appropriate  his  prop- 
erty  in  payment  of  his  just  debts,  and  is,  when  he  has  not 
property  sufficient  to  pay  all  his  creditors,  necessarily- entitled 
to  exercise  a  preference  among  them.  With  this  preference, 
when  distinctly  and  fairly  made,  courts  have  no  power  to  inter- 
fere. But  it  is  their  duty  to  watch  and  scrutinize  closely  this 
mode  of  disposing  of  property,  and  sea^that  it  is  not  made  a 
device  to  commit  of^bver  fraud. 

Assignments  to  be  valid  must,  it  is  well  settled,  contain  a 
complete  appropriation  of  all  the  debtor's  property,  in  payment 
of,  or  towards  the  payment  of  his  just  debts.  If  there  be  any 
reservation  in  behalf  of  the  debtor  before  all  the  debts  are  paid, 
any  power  left  with  him  to  coerce  the  creditors,  any  restriction 
or  limitation  of  the  powers  of  the  trustees  designed  to  interfere 
with  their  proper  disposition  of  the  property  assigned,  and  the 
speedy  application  of  the  proceeds  upon  the  debts  specified  in 
the  assignment,  it  will  be  held  void  in  law.  But  if  the  assign- 
ment be  free  from  these  defects,  the  question  still  remains 
whether  it  was  made  with  intent  to  hinder,  delay  and  defraud 
creditors. 

This  il  a  question  of  fact  in  respect  to  every  assignment.  If 
the  possession  gf  the  assiH^  property  is  not  immediately 
changed,  and  such  change  continued,  the  law  presumes  the  as- 
signment to  be  fraudulent ;  and  if  this,  and  nothing  more,  ap- 
pears in  a  case,  it  is  the  duty  of  the  court  to  declare  it  fraudu- 
lent and  void,  as  matter  of  law.  But  this  is  a  mere  presump- 
tion of  evidence,  and  the  party  claiming  under  the  assignment 
may  always  repel  this  presumption.  This  he  may  do  by  show- 
ing that  the  assignment  was  made  to  secure  and  pay  honest 
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debts,  that  it  was  openly  made,  or  its  existence  made  known 
immediately  upon  its  execution,  that  the  assignees  took  pos- 
session and  control  of  the  property,  and  proceeded  to  execute 
the  trust.  When  these  facts  are  proved,  and  are  fairly  sub- 
mitted to  a  jury,  and  no  rule  of  law  is  violated  in  receiving  or 
rejecting  evidence,  or  in  the  charge  of  the  court,  it  is  difficult  to 
fiml  any  principle,  or  define  any  rule  that  will  authorize  the 
court  to  disturb  the  verdict.  But  it  is  a  mistake  to  hold  that 
the  verdict  of  a  jury  is  entitled  to  any  more  sanctity  in  such 
cases  than  in  all  others.  The  question  of  fraudulent  intent  is 
one  of  fact,  it  is  true,  but  it  must  be  negatived  or  affirmed  by  a 
jury,  upon  competent  and  appropriate  testimony. 

In  this  case,  there  was  no  actual  and  continued  change  of 
possession.  The  assignor  remained  in  the  actual  possession  of 
the  farm  assigned  and  all  the  property  thereon,  from  April  first, 
after  the  assignment,  (made  January  31st,  1854,)  down  to  the 
time  of  the  trial,  February,  1857.  He  exercised  control  over 
it,  sold  portions  of  the  property,  and  turned  out  to  the  assignees 
other  property  raised  on  the  farm,  in  payment  of  rent,  and  some 
of  the  assigned  property  also,  and  kept  possession  still  of  such 
property.  The  assignees  scarcely  interfered  with  the  farm  or 
the  property  thereon  for  nearly  three  years  after  the  assignment. 
The  assignor  lived  on  it,  cultivated  it,  and  used,  sold  and  dis- 
posed of  its  produce  as  his  own;  and  yet  the  jury  have  found 
that,  notwithstanding  there  was  thus  no  continued  change  of 
possession  of  the  assigned  property,  that  the  assignment  was 
made  in  good  faith,  and  without  any  intent  to  hinder,  delay  and 
defraud  creditors. 

Such  is  the  necessary  force  of  the  verdict  under  the  charge. 
Is  this  verdict  conclusive  on  the  question  of  fraud  ?  The  ver- 
dict was  undoubtedly  based  upon  the  assumption,  for  there  is 
some  proof  to  that  effect,  that  the  debts  preferred  in  the  assign- 
ment were  honest  debts.  The  question  then  arises,  when  an 
assignment  is  unobjectionable  in  point  of  form,  and  given  to  se- 
cure honest  debts  of  the  assignor  confessedly  and  justly  due, 
can  it  be  held,  in  point  of  fact,  independent  of  the  statute  pre- 
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sumption  in  respect  to  the  change  of  possession,  to  have  been 
executed  and  made  to  hinder,  delay  and  defraud  creditors? 

The  jury  doubtless  may,  in  such  a  case,  find  either  way. 
They  may,  as  a  matter  of  fact,  clearly  find  the  assignment 
fraudulent  in  such  a  case,  and  the  court  would  not  disturb  their 
verdict.  The  neglect  of  the  assignees  to  do  their  duty,  the 
permitting  the  assignor  to  control  and  sell  the  property,  and 
their  misconduct  and  breach  of  doty  in  other  particulars,  are  all 
fit  matters  of  evidence  to  be  submitted  to  the  jury,  and  upon 
which  they  might  infer  that  the  original  intent  in  making  the 
assignment  was  to  hinder,  delay  and  defraud  creditors.  But 
the  matters  must  be  submitted  to  the  jury,  and  I  think,  in  such 
a  case  as  this,  they  should  be  charged,  in  substance  and  to  the 
effect,  that  they  ought  not  to  find  that  the  assignment  was  made 
in  good  faith,  &c.,  merely  because  it  was  made  upon  its  face  to 
pay,  and  to  prefer  existing  debts,  or  actual  or  honest  debts; 
that  if  it  was  really,  in  their  opinion,  made  to  cover  up  or  to 
secure  to  the  assignor  the  use  and  enjoyment  of  the  property 
assigned  in  whole  or  in  part,  and  he  was  actually  permitted  to 
use  and  control  it  afterwards,  substantially  as  before  the  assign- 
ment, they  should  find  that  the  assignment  was  not  made  for 
the  bonaf.de  purpose  of  appropriating  his  property  immediately 
to  the  payment  of  his  debts.  That  the  making  of  an  assign- 
ment with  the  purpose  to  secure  the  property  to  the  use  of  the 
assignor  through  it,  in  substance  implied  an  attempt  to  hinder, 
delay  and  defraud  creditors,  and  that  such  intent  could  exist 
whether  the  debts  were  honest  or  not.  That  real  creditors  had 
no  right  to  use  their  debts  for  such  an  object,  and  that  it  was 
fraudulent  to  do  so  in  the  sense  in  which  t'hat  language  was 
used  in  the  statute. 

Fraud  has  not  been  defined,  and,  in  respect  to  its  infinite  va- 
rieties, is  indefinable.  But  under  the  statute  in  respect  to 
fraudulent  conveyances,  &c.,  it  cannot  be  doubtful  what  the 
legislature  designed  to  declare  and  designate  as  fraud.  "  All 
conveyances  made  in  trust,  for  the  use  of  the  person  making 
the  same,  the  legislature  declared  to  be  fraudulent  and  void." 
This  is  the  legislative  declaration  on  the  subject,  and  is  the 
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law,  and  as  such  is  equally  binding  upon  juries  as  upon  courts. 
When  such  is  the  real  object  and  intent  of  an  assignment,  or 
sale,  a  jury  has  no  right  to  say,  under  this  statute,  that  it  was 
made  in  good  faith,  and  without  any  intent  to  hinder,  delay 
and  defraud  creditors.  Such  a  finding,  in  such  a  case,  is  in  the 
teeth  of  the  statute,  or  is  in  direct  conflict  with  its  clear,  un- 
doubted meaning  and  intent.  The  jury  may  negative  this  pur- 
pose. It  is  their  province  to  decide  upon  the  question,  whether 
the  assignment  was  made  upon  any  such  trust,  or  for  such  pur- 
pose, express  or  implied — whether  it  was  really  intended  as  an 
honest  and  explicit  appropriation  of  the  property  for  the  pay- 
ment of  just  debts,  or  that  such  debts  were  merely  used  as  a 
cover  for  the  property,  like  a  dormant  execution  in  the  hands 
of  a  sheriff,  to  keep  off  one  class  of  creditors  who  are  urging 
payment.  An  assignment  in  trust  of  the  property  of  a  solvent 
or  insolvent  dejbtor,  cannot  be  used  for  such  a  purpose. 

The  charge,  in  this  case,  to  the  jury  was  general  and  unob- 
jectionable. The  judge  was  not  asked  to  charge  as  above  sug- 
gested, and  there  were  no  exceptions  to  the  charge  for  error  or 
omissions.  But  I  cannot  think  the  finding  of  the  jury  right  or 
sustainable  upon  the  evidence.  The  real  question  of  fraud  in 
the  case,  I  think,  was,  or  might  be,  evaded  by  them.  They 
found,  doubtless,  that  the  debts  to  the  brothers,  sisters  and 
other  relatives  of  Patterson,  though  old  and  stale,  were  origin- 
ally honest  debts,  and  doubtless  supposed  that  they  were  there- 
fore bound  to  find  in  favor  of  the  plaintiffs. 

I  think  the  case  should  be  submitted  to  another  jury,  under 
more  explicit  directions  in  regard  to  what  the  bona  fides  of  such 
a  transaction  consists,  and  what  is  not  good  faith  in  the  light 
of  the  statute  in  such  a  case. 

New  trial  granted,  on  payment  of  costs. 
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SUPREME  COURT. 
COOPER  &  EGGLESTON  agt.  R.  BALL. 

A.  justice  of  the  peace  has  not,  by  statute,  jurisdiction  by  long  summons  over 
all  persons  residing  in  his  county ;  but  only  over  those  who  (residing  in  the 
county)  also  reside  in  his  own  town,  or  adjoining  his  own  town;  or  where 
the  plaintiff  resides  in  the  same  town  with  the  justice,  or  in  an  adjoining 
one. 

Therefore,  where  it  was  averred,  and  proved,  that  a  justice  of  the  peace  of  a 
town,  not  in  or  adjoining  the  town  where  either  of  the  parties  (plaintiff  or 
defendant)  resided,  although  they  resided  in  the  county,  issued  a  long  summons, 
which  was  personally  served  on  the  defendant,  held,  that  the  justice  acquired 
no  jurisdiction,  and  the  defendant  (who  had  not  voluntarily  appeared)  was  en- 
titled to  have  the  whole  proceedings  and  judgment  set  aside  as  utterly  void. 

Rensselaer  Special  Term,  Feb.,  1857. 

THE  case  is  one  where  a  plaintiff  (in  justice's  court)  sued 
two  defendants  by  long  summons,  personally  served,  and  so 
returned  ;  the  summons  being  (in  this  action)  averred  and  proved 
to  have  been  issued  by  a  justice  of  the  peace,  of  a  town  not  ad- 
joining the  town  where  either  of  the  parties  (plaintiff  or  either 
defendant)  resided,  although  all  parties  resided  in  the  county. 

To  prohibit  all  proceedings  on  the  part  of  the  plaintiff  in  the 
court  below — (the  defendant  here) — on  the  judgment,  this  suit 
is  brought. 

MARTIN  I.  TOWNSEND,  for  plaintiffs. 
M.  BALL,  for  defendant. 

GOULD,  Justice.  This  matter  has  already  been  before  Mr. 
Justice  PAIGE,  on  a  motion  to  dissolve  the  injunction  issued  in 
this  case  against  the  plaintiff  in  the  court  below,  and  he  granted 
the  motion,  giving  an  opinion  that  the  case  of  Barnes  agt.  Har- 
ris,  (4  Comstock,  375,)  was  directly  in  point,  and  had  overruled 
previous  contrary  decisions.  Feeling  the  highest  respect  for 
any  opinion  of  that  learned  judge;  it  is  with  great  diffidence 


296  NEW-YORK  PRACTICE  REPORTS. 

Cooper  &  Eggleston  agt.  Ball. 

that  I  venture  to  say  that  I  am  unable  to  agree  with  him  in  his 
understanding  of  that  case.  As  I  read  it,  it  decides  only  that, 
on  demurrer  to  the  pkading  of  a  justice's  judgment, — (which 
pleading  alleges  that  a  summons  was  "duly  issued  and  person- 
ally served,") — the  words  "duly  issued"  could  not  be  true,  had 
the  defendant  not  been  a  resident  of  the  county  where,  &c.,  and 
that  the  cause  of  demurrer  assigned,  "  that  it  did  not  appear  that 
the  defendant  was  a  resident  of  the  county,"  &c.,  was  not  good 
cause  ;  and  the  demurrer  was  overruled  :  and  the  true  purport 
of  that  decision  seems  to  me  to  go  no  further  than  that  the 
judgment  was  (as  pleaded)  prima  facie  valid. 

No  such  rule  applies  to  the  case  on  trial.  It  is  here  proved 
that,  by  law,  the  justice  had  no  approximation  to  jurisdiction. 
He  has  not,  by  statute,  jurisdiction,  by  long  summons,  over  all 
persons  residing  in  his  county;  but  only  over  those  who  (resid- 
ing in  the  county)  also  reside  in  his  own  town,  or  in  a  town  ad- 
joining his  own  town ;  or  where  the  plaintiff"  resides  in  the 
same  town  with  the  justice,  or  in  and  adjoining  one.  Ml  other 
residents  of  his  county  are  as  effectually  out  of  the  reach  of  his 
long  summons — (though  it  be,  in  the  words  of  the  court,  his 
"usual  and  regular"  process) — as  if  they  resided  out  of  the 
state.  And,  further,  as  to  any  one  kind  of  process  issued  by  a 
justice,  I  see  not  how  it  is  to  be  designated  his  "usual  and 
regular "  process ;  inasmuch  as  all  his  processes  are  given  to 
him  by  positive  enactment;  and  each,  (in  its  appropriate  cases,) 
is  as  "usual  and  regular"  as  any  other. 

The  reason  of  the  statute  (restricting  the  powers  of  a  justice 
to  cases  which  belong  to  his  neighborhood)  was  never  more 
manifest  than  in  this  case.  A  plaintiff  residing  within  a  mile 
or  two  of  the  city  of  Troy,  sues  two  defendants,  one  living  in 
Troy,  and  the  other  within  three  miles  of  Troy,  (at  Lansing- 
burgh,)  and  (as  if  for  the  express  purpose  of  vexation)  gets  a 
summons  from  a  justice  of  the  town  of  Hoosick,  some  twenty- 
five  miles  distant  from  either  of  the  parties !  Is  it  the  law,  that 
a  plaintiff  may  thus  defy  the  express  provisions  of  the  statute, 
and  put  a  defendant  to  the  expense  and  inconvenience  of  going 
to  the  extreme  part  of  the  county,  to  prevent  being  subjected 
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to  a  judgment  for  just  so  much  as  (in  defendant's  absence)  a 
justice  can  be  hoodwinked  into  giving?  If  it  be,  it  is  high  time 
the  law  were  altered. 

It  must  be  decreed  that  said  judgment  is  utterly  void  ;  and 
that  the  same  be  cancelled  of  record  ;  and  that  all  proceedings 
had  on  or  under  the  same  be  set  aside,  and  all  future  proceed- 
ings thereon  forever  prohibited.  And  further,  that  the  plain- 
tiffs recover  of  said  defendant  their  costs  in  this  action. 


SUPREME   COURT. 


GEORGE  W.  ADAMS  agt.  JAMES  H.  SHERRILL,  JAMES  DOTY 

and  WALTER  DOTY. 

«• 

A  complaint  against  the  maker  and  indorser  of  a  promissory  note,  which  alleges 
the  making  of  the  note  and  its  indorsement  and  transfer  by  the  payee,  the 
indorser,  to  the  plaintiff,  and  that  payment  of  the  note  was  duly  demanded 
at  maturity,  and  was  thereupon  duly  protested  for  nonpayment,  and  no- 
tice thereof  duly  given  to  the  indorser,  would  have  been  insufficient  to  charge 
the  indorser  previous  to  the  Code;  but  under  the  162d  section  of  the  Code  it 
must  be  regarded  as  a  general  statement  of  the  performance  of  the  conditions 
precedent  to  the  plaintiff's  right  to  recover,  and  is  therefore  sufficient. 

It  seems,  that  had  not  a  different  construction  been  given  to  the  first  clause  of 
that  section,  in  several  cases,  it  would  have  been  held  that  it  was  intended  to 
apply  only  to  contracts  wherein  the  conditions  precedent  are  expressly  stated; 
and  not  to  contracts  where  such  conditions  are  implied  by  law;  as  in  cases  of 
the  contract  of  indorsement. 

Washington  Special  Term,  Jan.,  1856. 

THE  plaintiff  moves,  under  the  247th  section  of  the  Code, 
for  judgment  against  the  defendant  Walter  Doty,  the  indorser 
of  the  note  on  which  the  action  is  brought,  on  the  ground  of 
the  frivolousness  of  his  demurrer  to  the  complaint. 

The  complaint  is  founded  on  the  promissory  note  of  the  de- 
fendants Sherrill  and  James  Doty,  payable  to  Walter  Doty  or 
order  at  the  Fort  Edward  Bank.  The  complaint  alleges  the 
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indorsement  and  transfer  of  the  note  by  Walter  Doty  to  the 
plaintiff,  and  that  payment  of  the  note  was  duly  demanded  at 
maturity,  and  was  thereupon  duly  protested  for  non-payment ,  and 
notice  thereof  duly  given  to  the  indorser,  Walter  Doty.  A  copy 
of  the  note  is  not  given  in  the  complaint.  The  defendant  Wal- 
ter Doty  demurred  to  the  complaint,  and  specified  the  follow- 
ing causes  of  demurrer,  viz.,  1.  That  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  2.  That 
Walter  Doty  was  improperly  made  a  defendant. 

0.  F.  DAVIS,  for  plaintiff". 

L.  H.  NORTHRUP,  for  defendant  Doty. 

PAIGE,  Justice.  As  a  copy  of  the  note  is  "not  contained  in 
the  complaint ;  no  question  arises  under  the  last  clause  of  the 
162d  section  of  the  Code.  If,  however,  a  copy  of  the  note 
had  been  given,  the  weight  of  authority  would  seem  to  have 
required,  in  the  absence  of  the  general  averment  authorized  by 
the  first  clause  of  the  162d  section — specific  averments  of  the 
demand  of  the  note  at  maturity  at  the  place  of  payment,  and 
notice  to  the  indorser  of  such  demand,  and  of  its  non-payment. 
(19  Johns.  409 ;  5  How.  Pr.  R.  6 ;  5  Demo,  329 ;  1  Duer,  602 ; 
8  How.  Pr.  #.  51 ;  4  Sand.  R.  696 ;  10  How.  Pr.  R.  33,  34 ; 
contra,  Roberts  agt.  Morrison,  11  Legal  Observer,  60.) 

The  principle  seems  to  be  that  the  action  against  the  indorser 
is  founded  not  only  on  what  appears  on  the  face  of  the  note, 
but  also  upon  extrinsic  facts ;  and  that,  as  such  facts  do  not 
appear  by  a  copy  of  the  note,  they  must  be  alleged.  The  ques- 
tions on  the  complaint  and  demurrer  in  this  case  arise  under  the 
first  clause  of  the  162d  section  of  the  Code.  That  clause  pro- 
vides that,  in  pleading  the  performance  of  conditions  precedent 
in  a  contract,  it  shall  not  be  necessary  to  state  the  facts  showing 
such  performance  ;  but  it  may  be  stated  generally  that  the  party 
duly  performed  all  the  conditions  on  his  part.  Here  the  plaintiff 
does  not  state  generally  a  due  performance  of  the  conditions 
precedent  to  his  right  to  recover  against  the  indorser  in  the 
language  of  the  Code ;  but  he  avers  that  the  note  was  duly  de- 
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manded,  #c.,  and  was  duly  protested  for  non-payment,  and  notice 
thereof  was  duly  given  to  the  indorser.  This  manner  of  stating 
the  demand  of  payment,  and  the  notice  of  the  demand  and  non- 
payment, to  the  indorser,  would  have  been  insufficient  previous 
to  the  Code,  and  is  insufficient  under  the  Code  unless  authorized 
by  the  162d  section. 

Had  not  a  different  construction  been  given  to  the  first  clause 
of  that  section,  I  should  have  been  inclined  to  hold  that  it  was 
intended  to  apply  only  to  contracts  wherein  the  conditions  pre- 
cedent are  expressly  stated,  and  not  to  contracts  where  such 
conditions  are  implied  by  law,  as  in  cases  of  the  contract  of 
indorsement.  But  as  it  has  been  several  times  held  in  this 
court,  that  this  clause  of  the  162d  section  does  apply  to  the 
contract  of  indorsement,  I  feel  bound  to  follow  the  decisions  on 
this  subject.  (See  5  How.  Pr.  R.  107;  8  id.  53;  1  Duer,  602.) 
The  decision  of  Judge  WILLARD  in  5  How.  Pr.  R.  5,  did  not 
relate  to  the  162d  section  of  the  Code. 

Under  this  view  of  the  case,  the  only  question  remaining  to 
be  disposed  of  is,  whether  the  complaint  contains  such  a  gen- 
eral statement  of  the  performance  of  the  conditions  precedent 
to  the  plaintiff's  right  to  recover  against  the  indorser,  as  is  re- 
quired by  the  Code.  I  think  it  does.  I  do  not  deem  it  neces- 
sary that  such  general  statement  should  be  in  the  precise  lan- 
guage of  the  Code.  Language  equivalent  to  that  used  in  the 
Code  is  sufficient. 

The  demurrer  of  the  defendant  Walter  Doty  must,  therefore, 
be  overruled  and  judgment  entered  for  the  plaintiff,  unless  such 
defendant  puts  in  an  answer  to  the  complaint  within  twenty 
days,  and  pays  the  costs  usually  imposed  in  such  cases. 
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SUPREME   COURT. 


JAMES  J.  HUNT  agt.  WM.  C.  MIDDLEBROOK  and  others. 

By  the  amendment  (in  April,  1857,)  to  §  SOS  of  the  Code,  no  discretion  or  power 
is  vested  in  the  court  concerning  extra  costs,  or  rather,  the  authority  previously 
existing  was  thereby  abrogated.  As  amended,  the  section  defines  the  par- 
ticular cases  in  which  an  additional  compensation  to  a  plaintiff  recovering 
judgment  may  be  allowed  as  costs. 

In  such  cases  it  is  not  necessary  to  move  the  court  in  order  to  obtain  the  extra 
per  cent,  allowed.  That  per  cent,  is  prescribed  as  a  method  simply  of  deter- 
mination of  the  amount  of  costs  taxable  in  those  cases  It  is  made  definite. 
and  certain,  and  attaches  as  a  fixed  right  to  the  plaintiff  upon  the  recovery  of 
judgment. 

It  is  therefore  the  duty  of  the  clerk,  in  the  adjustment  of  costs  in  such  cases, 
under  §  311,  to  insert  in  the  entry  of  judgment  such  per  centage,  as  a  part  of 
the  sum  of  costs  allowed  by  the  Code,  provided  the  suit  was  determined  sub- 
sequent to  the  amendment,  (although  commenced  before.) 

The  determination  of  a  suit,  as  it  respects  the  question  of  costs,  is  the  final  de- 
cision authorizing  a  judgment.  In  the  case  of  a  trial  by  the  court,  it  is  the 
making  and  filing  the  decision.  In  the  case  of  a  referee  it  is  the  making 
and  delivery  of  the  report. 

Watertown  Special  Term,  May,  1857. 

MOTION  for  an  extra  allowance  of  costs,  or  for  direction  to 
the  clerk  as  to  the  adjustment. 

The  action  was  for  the  foreclosure  of  a  mortgage,  commenced 
in  1854,  referred  the  same  year  to  a  referee  for  hearing  and  de- 
cision, and  heard  at  intervals  of  time  in  the  years  1854  and 
1855,  and  the  spring  of  1857.  The  referee  made  his  final  re- 
port in  favor  of  the  plaintiff  on  the  9th  day  of  May,  1857. 

LEVI  H.  BROWN,  for  plaintiff. 
CHARLES  D.  WRIGHT,  for  defendants. 

HUBBARD,  Justice.  I  am  satisfied  that  the  motion  for  an 
extra  allowance  of  costs  cannot  be  granted.  Section  308  of  the 
Code,  which  gave  the  allowance  in  actions  of  this  description, 
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has  been  materially  changed  by  the  recent  amendment  made 
by  the  legislature,  passed  April  17,  1857. 

By  the  amendment,  no  discretion  or  power  was  vested  in  the 
court  concerning  extra  costs,  or  rather  the  authority  previously 
existing  was  thereby  abrogated.  As  amended,  the  section  de- 
fines the  particular  cases  in  which  an  additional  compensation 
to  a  plaintiff  recovering  judgment  may  be  allowed  as  costs. 
Those  cases  are  actions  for  the  partition  of  real  property ;  for 
the  foreclosure  of  mortgages,  or  in  which  a  warrant  of  attach- 
ment has  been  issued  ;  construction  of  wills  or  other  written  in- 
struments, and  proceedings  to  compel  the  termination  of  claims 
to  real  property.  In  such  cases,  however,  it  is  not  necessary 
to  move  the  court  in  order  to  obtain  the  extra  per  cent,  allowed. 
That  per  cent,  is  prescribed  as  a  method  simply  of  determina- 
tion of  the  amount  of  costs  taxable  in  those  cases.  It  is  made 
definite  and  certain,  and  attaches  as  a  fixed  right  to  the  plain- 
tiff upon  the  recovery  of  judgment.  It  is,  therefore,  the  duty 
of  the  clerk,  in  the  adjustment  of  costs  in  such  cases,  under 
§  311,  to  insert  in  the  entry  of  judgment  such  per  centage  as  a 
part  of  the  sum  of  costs  allowed  by  the  Code,  provided  the  suit 
was  determined  subsequent  to  the  amendment  above  referred  to. 

The  act  amending  the  Code  took  effect  on  the  7th  day  of 
May,  1857.  The  report  of  the  referee  in  this  case  was  made 
on  the  9th  of  the  same  month. 

In  the  case  of  The  Supervisors  of  Onondaga  agt.  Briggs,  (3 
Denio,  173,)  it  was  held,  that  when  the  rate  of  compensation 
for  attorneys  and  counsellors  is  changed  by  the  legislature 
during  the  progress  of  a  suit,  the  costs  of  such  suit  are  to  be 
taxed  according  to  the  statute  in  force  at  its  termination.  (See 
The  People  agt.  The  Herkimer  C.  P.,  4  Wend.  210.)  This  is 
the  settled  law,  founded  upon  the  principle  that  costs  are  cre- 
ated by  statute,  and  the  right  to  them  does  not  become  fixed 
until  the  determination  of  the  suit. 

That  determination,  as  it  respects  the  question  of  costs,  is 
the  final  decision  authorizing  a  judgment.  In  the  case  of  a 
trial  by  the  court,  it  is  the  making  and  filing  the  decision.  In 
the  case  of  a  referee,  it  is  the  making  and  delivery  of  the  re- 
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port,  which  stands  as  the  decision  of  the  court.  When  the 
report  is  made,  the  action  is  terminated — the  right  to  a  judg- 
ment and  costs  is  fixed. 

In  this  case  the  action  was  not  determined  until  two  aays 
after  the  recent  amendment  of  the  Code  above  referred  to  took 
effect.  Sections  307  and  308,  as  thus  amended,  were  then  in 
force,  and  prescribe  the  costs  which,  upon  an  adjustment  in  an 
action  of  this  description,  where  the  plaintiff  recovers  judgment, 
the  clerk  should  insert  in  the  entry  of  judgment. 


SUPREME  COURT. 

STUTLEY  G.  WHITFORD  agt.  WILLIAM  SCOTT  and  MATTISON 

BISSELL. 

Two  trustees  of  a  school  district  cannot  act  as  such  in  the  performance  of  their 
duties,  except  upon  a  meeting  of  all  three  of  the  trustees,  whether  the  third 
one  refuses  to  act  or  not. 

Therefore  the  apportionment  of  a  tax  among  the  taxable  inhabitants  of  a  school 
district,  and  the  issuing  a  warrant  for  its  collection,  by  two  trustees,  without 
meeting  with  or  consulting  the  third  trustee,  is  void.  (See  Horton  agt.  Gar- 
rison,23  Barb.  176.) 

And  it  dont  help  the  difficulty  that  the  third  trustee  will  not  act.  If  he  refuses 
to  discharge  his  duties  as  a  trustee,  he  can  be  punished  by  indictment,  and  is 
liable  to  pay  a  penalty  of  $10,  for  each  refusal  to  perform  any  duty  required 
by  law.  Besides,  he  may  be  removed  from  office  by  the  state  superintendent 
of  public  instruction. 

Broome  General  Term,  Jan.,  1857. 

Present,  GRAY,  MASON  and  BALCOM,  Justices. 

THIS  action  originated  in  a  justice's  court  in  Otsego  county. 
It  was  brought  to  recover  the  value  of  a  cow  that  belonged  to 
the  plaintiff,  and  which  one  Brooks  took  and  sold  as  collector 
of  a  school  district,  by  virtue  of  a  warrant  issued  and  delivered 
to  him  by  the  defendants,  as  trustees  of  the  district,  for  the  col- 
lection of  a  tax  voted  upon  the  district. 
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The  tax  was  apportioned,  and  the  warrant  was  issued  for  its 
collection  by  the  two  .defendants,  as  trustees  of  the  district, 
without  meeting  with  or  consulting  the  third  trustee.  Brooks 
levied  upon  and  sold  the  cow  by  the  direction  of  the  defend- 
ants ;  and  they  justified  their  acts  as  trustees  of  the  district  un- 
der the  warrant. 

After  the  plaintiff  had  proved  that  the  defendants  appor- 
tioned the  tax  among  the  taxable  inhabitants  of  the  district, 
and  issued  the  warrant  to  Brooks  for  its  collection,  without 
meeting  with  or  consulting  the  third  trustee,  the  defendants 
gave  evidence  which  tended  to  establish  that  the  third  trustee 
had  refused  to  act,  as  such,  in  apportioning  and  collecting  the 
tax. 

The  jury  found  a  verdict  for  the  defendants,  on  which  the 
justice  rendered  a  judgment  against  the  plaintiff  for  costs.  The 
Otsego  county  court  affirmed  the  judgment,  and  the  plaintiff 
appealed  to  this  court. 

JAMES  E.  DEWEY  &  L.  E.  BOWE,  for  plaintiff. 
L.  J.  BuRDiTT,/or  defendants. 

By  the  court — BALCOM,  Justice.  The  return  of  the  justice 
shows  that  the  tax  list  and  warrant,  by  virtue  of  which  the 
plaintiff's  cow  was  taken  and  sold,  were  made  out  by  the  two 
defendants  without  meeting  with  the  other  trustee  of  the  dis- 
trict, or  consulting  him  on  the  subject. 

It  is  provided  by  statute  as  follows : — 

"  Whenever  any  power,  authority,  or  duty  is  confided  by  law 
to  three  or  more  persons,  and  whenever  three  or  more  persons 
or  officers  are  authorized  or  required  by  law  to  perform  any  act, 
such  act  may  be  done,  and  such  power,  authority,  or  duty  may 
be  exercised  and  performed  by  a  majority  of  such  persons  or 
officers,  upon  a  meeting  of  all  the  persons  or  officers,  so  entrusted 
or  empowered,  unless  special  provision  is  otherwise  made." 
(2  R.  S.  458,  §  2T.) 

It  has  been  held  that  this  enactment  is  applicable  to  the  ac- 
tion of  trustees  of  school  districts  in  the  discharge  of  their  offi- 
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cial  duties.  (Lee  agt.  Perry,  4  Demo,  125.)  The  tax  list  and 
warrant  are,  therefore,  illegal,  and  they  did  not  justify  the 
defendants  in  causing  the  seizure  and  sale  of  the  plaintiff's 
cow. 

This  court  has  repeatedly  held,  in  this  district,  that  two  trus- 
tees of  a  school  district  cannot  act  as  such  in  the  performance 
of  their  duties,  except  upon  a  meeting  of  all  three,  whether  the 
third  one  refuses  to  act  or  not. 

Assuming  that  the  case  clearly  shows  that  the  third  trustee 
had  often  declared  that  he  would  do  nothing  towards  the  ap- 
portionment or  collection  of  the  tax,  for  the  collection  of  which 
the  tax  list  and  warrant  were  made  out  by  the  defendants,  it 
does  not  render  their  acts  valid,  for  the  statute  does  not  au- 
thorize two  trustees  to  act  at  all  in  such  a  matter,  except  upon 
a  meeting  of  all  three.  Special  provision  has  been  made  by  the 
legislature,  authorizing  two  commissioners  of  highways  to  act 
in  the  execution  of  the  powers  conferred  upon  them,  provided 
the  third  commissioner  is  duly  notified  to  attend  a  meeting  of 
the  three,  and  neglects  to  do  so,  and  the  order  that,  the  two 
make  states  the  fact  that  the  third  was  duly  notified  to  attend 
the  meeting  for  the  purpose  of  deliberating  on  the  subject  em- 
braced in  it.  (1  R.  S.  525,  §  129 ;  22  Wend.  132.)  But  no 
such  power  has  been  conferred  upon  two  trustees  of  a  school 
district. 

It  is  unnecessary  to  the  determination  of  this  case,  to  state 
the  remedy  that  the  inhabitants  of  a  school  district  have  against 
a  trustee  who  refuses  or  neglects  to  discharge  the  duties  of  his 
office  ;  but  I  will  do  so,  because  there  seems  to  be  much  mis- 
apprehension on  the  subject. 

A  trustee  of  a  school  district,  who  refuses  to  discharge  his 
duties  as  such,  can  be  punished  by  indictment.  (2  R.  S.  696, 
§  38;  2  Hill,  196;  1  Denio,  457;  3  id.  381.)  Such  a  refrac- 
tory trustee  is  also  liable  to  pay  a  penalty  of  $10  for  each  re- 
fusal to  perform  any  duty  required  by  law;  (Laws  0/1847,  p. 
698,  §  79;  id.  p.  713,  §  145;)  and  he  may  be  removed  from 
office  by  the  state  superintendent  of  public  instruction.  (Laws 
0/1849,  p.  537,  §15.) 
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The  judgment  of  the  county- court,  and  that  of  the  justice  in 
the  action,  should  be  reversed,  with  costs. 

MASON,  Justice,  delivered  an  opinion,  in  which  he  came  to 
the  same  conclusion. 

GRAY,  Justice,  concurred. 

N.  B.  This  case  is  reported  because  it  is  the  law  in  the  sixth  district;  and 
so  the  profession  and  school  officers  in  such  district  may  not  anticipate  a  differ- 
ent holding  by  reason  of  the  publication  of  the  decision  in  fforton  agt.  Garri- 
son, (23  Barb.  176.) 


SUPREME  COURT. 
ALSON  D.  HULL  agt.  THOMAS  BALL  and  others. 

Where  an  answer  to  a  complaint,  in  an  action  against  the  maker  and  two  indor- 
sers  of  a  promissory  note,  is  verified  by  one  of  the  defendants  only,  it  is  insuffi- 
cient in  the  verification.  There  are  three  distinct  causes  of  action  in  such  a  case; 
and  the  defendants,  though  they  may  have  a  common  defence,  their  interests 
are  not  united  or  joint,  and  each  must  defend  for  himself.  Of  course,  each 
should  verify  his  answer,  whether  put  in  unitedly  or  separately. 

Such  an  answer  cannot  be  returned,  because  the  verification  as  to  one  of  the 
defendants  is  good  ;  but  the  plaintiff's  attorney,  if  he  does  not  intend  to  waive 
his  right,  should  give  the  defendant's  attorney  prompt  notice  that  he  insists 
upon  an  answer  verified  by  all  the  defendants.  By  keeping  the  answer  some 
forty  days,  without  giving  any  notice,  h«  waives  his  right  to  insist  upon  any 
defect  in  the  mode  of  verification. 

Albany  Special  Term,  Septy  1856. 

MOTION  to  set  aside  answer. 

The  action  is  upon  a  promissory  note,  of  which  the  defend- 
ant Ball  is  maker,  and  the  defendants  Curran  and  Baxter  first 
and  second  indorsers.  On  the  14th  of  August,  an  answer  for 
all  the  defendants  was  served  upon  the  plaintiff's  attorney. 
The  answer  was  verified  by  the  affidavit  of  Curran  onl}r.  On 

VOL.  XIV.  20 
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the  22d  of  September,  the  plaintiff's  attorney  served  notice  of 
this  motion:  until  this  notice  was  served,  the  defendants'  at- 
torneys were  not  apprized  that  the  plaintiff's  attorney  claimed 
that  the  verification  of  the  answer  was  insufficient. 

E.  HYATT,  for  plaintiff 

R.  A.  PARMENTER,  for  defendants. 

HARRIS,  Justice.  Three  distinct  causes  of  action  were  com- 
bined in  this  one  suit.  The  defendants  may  have  a  common 
defence,  yet  each  must  defend  for  himself.  Their  interest  is, 
in  no  respect,  a  joint  or  united  interest.  Whether,  therefore, 
they  answered  separately  or  jointly,  each  was  required  to  verify 
his  answer.  (Jlndrews  agt.  Storms,  5  Sand.  609.) 

The  answer  served  being  unverified,  as  to  the  defendants 
Ball  and  Baxter,  the  plaintiff's  at|orney  was  not  bound  to  re- 
ceive it  as  their  answer.  But,  as  it  was  properly  verified  by 
the  other  defendant,  the  answer  could  not  be  returned.  Under 
these  circumstances,  it  was  the  duty  of  the  plaintiff's  attorney, 
if  he  did  not  intend  to  waive  his  right  to  insist  upon  an  answer 
verified  by  all  the  defendants,  to  give  prompt  notice  to  the  de- 
fendants' attorneys,  so  that  they  might,  if  they  had  seen  fit  to 
do  so,  serve  another  answer  duly  verified,  or,  if  the  time  to  an- 
swer h^d  expired,  apply  to  the  court  for  relief.  (White  agt. 
Citmmings,  3  Sand.  716 ;  Strauss  agt.  Parker,  9  How.  342 ; 
Strout  agt.  Curran,  7  id.  36.) 

The  plaintiff's  attorney,  having  retained  the  answer  from  the 
14th  of  August  to  the  22d  of  September  without  objection, 
must  be  deemed  to  have  waived  his  right  to  insist  upon  any 
defect  in  the  mode  of  verification. 

The  motion  must,  therefore,  be  denied,  with  costs. 
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SUPREME  COURT. 

ELIZABETH  BUSH,  respondent,  agt.  EDWARD  DENNISON,  ap- 
pellant. 

Where  a  justice  of  the  peace  removes  from  the  state,  after  a  judgment  rendered 
by  him,  and  before  any  return  is  made  by  him  to  an  appeal  to  the  county  court, 
the  363d  section  of  the  Code  authorizes  the  appellate  court  to  "  examine  wit- 
nesses on  oath,  to  the  facts  and  circumstances  of  the  trial  or  judgment,  and 
determine  the  appeal  as  if  the  facts  had  been  returned  by  the  justice." 

Where,  in  such  case,  it  is  impossible  for  the  supreme  court  (on  appeal  from  the 
county  court)  to  say  that  the  county  court  had  before  it  all  the  material  evi- 
dence given  on  the  trial  before  the  justice,  this  court  will  not  interfere  with 
the  judgment.  And  where,  from  the  nature  of  the  case,  it  was  such  that  all 
the  objections  raised  by  the  appellant  to  the  validity  of  the  judgment  might 
have  been  supplied  by  evidence,  this  court  are  bound  to  intend  that  they  were 
thus  supplied. 

Where  the  notice  of  appeal  is  returned,  and,  in  the  case,  so  that  the  court  can 

•  see  what  the  alleged  errors  in  the  judgment  were,  they  will  disregard  any  that 
were  not  fairly  stated  in  the  notice ;  and  where  the  notice  of  appeal  is  not  re- 
turned, the  same  rule  should  prevail. 

Submitted  Cayuga  General  Term,  June,  1856. 
T.  R.  STRONG,  WELLES  and'  SMITH,  Justices. 
APPEAL  from  judgment  of  Yates  county  court,  affirming  the 
judgment  of  a  justice  of  the  peace. 

D.  B.  PROSSOR,  for  appellant, 

E.  VAN  BUREN,  for  respondent. 

By  the  court — WELLES,  Justice.  Some  time  previous  to  the 
7th  of  March,  1854,  the  plaintiff  commenced  her  action  before 
the  justice,  and  on  that  day  the  same  was  tried  upon  an  issue 
joined  between  the  parties  before  him,  who,  within  four  days 
thereafter,  rendered  judgment  in  favor  of  the  plaintiff  for  $44 
damages,  and  $3.97  costs.  An  appeal  was,  in  due  time,  brought 
from  this  judgment  to  the  county  court,  where  the  judgment 
was  affirmed  in  November,  1855. 

Before  any  return  was  made  by  the  justice,  to  the  appeal 
from  his  judgment,  he  removed  from  the  state,  and  no  return 
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has  ever  been  procured  from  him.  Witnesses  were,  therefore, 
examined  by  the  county  court  to  the  facts  and  circumstances 
of  the  trial,  &c.,  under  §  363  of  the  Code,  upon  which  that 
court  decided  the  appeal. 

On  the  trial  before  the  county  court,  David  B.  Prossor,  Da- 
rius Allen  and  Henry  M.  Stewart  were  the  only  witnesses  ex- 
amined, in  relation  to  the  facts  and  circumstances  of  the  trial 
and  judgment  before  the  justice.  They  were  all  counsel  on 
the  trial  before  the  justice. 

In  relation  to  the  pleadings  before  the  justice,  Mr.  Prossor, 
one  of  the  three  witnesses,  testified  that,  according  to  his  recol- 
lection, the  plaintiff's  complaint  was  substantially  as  follows: 
"  For  breach  of  contract  to  work  lands  on  shares,  and  for  not 
doing  the  work  in  a  workmanlike  manner;  for  wheat  raised 
under  contract,  and  for  wheat  straw,  and  for  injury  to  buck- 
wheat, in  permitting  it  to  remain  out,  neither  threshed  nor  har- 
vested, permitting  it  to  be  destroyed  by  fowls,  and  leaving  it 
out  after  it  was  cut;  and  for  injury  to  a  threshing  machine 
of  plaintiff's,  leaving  it  out  in  the  weather."  That  the  de- 
fendant's answer  was  a  denial  of  the  complaint.  On  cross- 
examination,  he  testified  that  he  did  not  pretend  to  give  the 
words  of  the  pleadings  ;  that  he  was  not  absolutely  positive 
that  he  had  given  the  whole  of  the  contents  of  the  complaint, 
but  that  he  thought  he  had. 

In  relation  to  the  evidence  and  other  proceedings  on  the  trial 
before  the  justice,  there  is  not  sufficient  evidence  to  justify  this 
court  in  interfering  with  the  judgment.  Each  of  the  three  wit- 
nesses named  testify  to  some  of  the  evidence  and  proceedings, 
but  neither  of  them  assumes  to  testify  to  all. 

Mr.  Prossor,  on  his  cross-examination  on  that  subject,  says, 
"  I  was  not  present  during  the  whole  trial :  I  took  no  minutes 
during  the  trial :  I  do  not  recollect  all  that  was  testified  to." 

Mr.  Allen  testified,  that  he  tried  the  cause  before  the  justice 
for  the  plaintiff,  and  had  a  part  of  the  minutes  he  took  on  that 
trial.  He  then  proceeded  to  detail  the  evidence  and  proceed- 
ings on  the  trial,  and  the  evidence  of  the  several  witnesses  who 
were  introduced  and  examined. 
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On  cross-examination  he  testified,  that  for  a  majority  of  what 
he  had  stated  he  recollected  the  facts,  but  not  the  whole  ;  that 
the  latter  part  of  the  testimony  was  taken  from  his  minutes; 
that  there  might  have  been  evidence  which  he  had  not  given ; 
that  during  the  trial  he  came  down  street,  a  distance  of  half 
a  mile,  leaving  the  trial  in  charge  of  Mr.  Smith,  and  returned 
immediately ;  that  they  were  engaged  in  the  trial  when  he  left 
and  when  he  returned ;  that  he  could  not  say  that  he  had  given 
all  the  testimony  that  was  taken  while  he  was  there ;  that  he 
had  given  the  principal  part  of  it.  He  further  stated  that  Mr. 
Prossor  and  Mr.  Stewart  tried  the  cause  for  the  defendant. 

Mr.  Stewart,  after  testifying  on  his  direct  examination,  in 
relation  to  the  evidence  and  proceedings  on  the  trial  before  the 
justice,  on  his  cross-examination,  stated :  "  I  do  not  pretend  to 
recollect  all  the  evidence  given  on  that  trial :  I  could  not  say 
what  portion  of  it  I  do  recollect.  If  I  took  any  minutes  at  all, 
it  was  merely  some  points." 

The  section  of  the  Code  referred  to  (363)  provides,  that  the 
county  court  shall  determine  the  appeal  in  such  cases,  "  as  if 
the  facts  had  been  returned  by  the  justice." 

It  is  impossible  for  this  court  to  say  that  the  county  court 
had  before  it  all  the  material  evidence  given  upon  the  trial  be- 
fore the  justice.  It  appears  from  the  evidence  before  the 
county  judge,  that  when  the  plaintiff  closed  his  evidence  be- 
fore the  justice  and  rested,  the  defendant  moved  for  a  nonsuit 
on  two  grounds:  1st.  That  the  papers  showed  no  right  of  the 
plaintiff  to  the  growing  crops;  and,  2d.  That  the  parties  were 
tenants  in  common,  and  that  one  could  not  recover  of  the  other 
until  proof  was  given  of  the  loss  of  the  property  held  in  com- 
mon. The  nonsuit  was  refused,  and  no  evidence  was  given  by 
the  defendant. 

The  nature  of  the  case  was  such  that  these,  and  all  other 
objections  now  made  in  behalf  of  the  appellant,  might  have 
been  supplied  by  evidence,  and  we  are  bound  to  intend  that 
they  were  thus  supplied. 

The  case  before  us  does  not  contain  the  notice  of  the  appeal 
from  the  judgment  of  the  justice,  nor  the  grounds  of  appeal 
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stated  in  such  notice  ;  and  it  is  contended  on  the  part  of  the 
respondent  that  this  court  as  well  as  the  county  court,  should 
disregard  the  alleged  errors  in  the  judgment. 

In  a  case  decided  at  this  term  we  have  held,  that  where  the 
notice  of  appeal  is  returned  and  in  the  case,  so  that  we  can  see 
what  the  alleged  errors  were,  we  will  disregard  any  that  were 
not  fairly  stated  in  the  notice.  Where  the  notice  of  appeal  is 
not  returned,  the  same  rule  should  prevail. 

In  every  aspect  of  the  case,  in  which  it  can  be  viewed,  we 
think  the  judgment  of  the  county  court  should  be  affirmed. 

Ordered  accordingly. 


SUPREME  COURT. 

\ 

JAMES  H.  DAVIS  agt.  0.  GLEAN  and  others. 

Section  308  of  the  Code  embraces  equitable  as  well  as  legal  actions,  wherever 
the  action  is  for  the  recovery  of  money,  or  for  the  recovery  of  real  or  personal 
property,  and  a  trial  has  been  had.  Accordingly,  where  the  referee  reported 
in  an  action  partly  legal  and  partly  equitable,  a  specific  sum  due  the  plaintiff, 
an  extra  allowance  was  granted. 

Sc.henectady  Special  Term,  Jan.,  1856. 

THIS  action  was  tried  by  a  referee,  who  decided  that  the 
plaintiff  was  entitled  to  recover  $961.02,  and  his  costs. 

The  plaintiff  moved  for  an  extra  allowance  under  the  308th 
section  of  the  Code.  The  relief  demanded  was  boih  legal  and 
equitable.  It  was  objected  that  §  308  did  not  apply  to  an 
equitable  action. 

H.  W.  MERRILL,  for  plaintiff". 
A.  BocKEs,/or  defendants. 

PAIGE,  Justice.  Section  308  of  the  Code  is  not  confined  to 
actions  for  the  enforcement  of  legal  remedies.  It  embraces 
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equitable  as  well  as  legal  actions,  wherever  the  action  is  for 
the  recovery  of  money,  or  of  real  or  personal  property,  and  a 
trial  has  been  had,  and  the  case  is  a  difficult  or  extraordinary 
one,  an  extra  allowance  may  be  made  to  the  successful  party, 
whether  the  action  be  legal  or  equitable,  or  partly  legal  and 
partly  equitable. 

Under  all  the  circumstances  of  this  case,  I  shall  make  to  the 
plaintiff  an  extra  allowance  of  $73. 


SUPREME  COURT. 
THE  BANK  OF  THE  STATE  OF  MAINE  agt.  WARREN  W.  BUEL. 

In  this  case,  the  verification  of  the  complaint  and  the  answer  were  made  by  the 
respective  attorneys,  upon  information  and  belief,  without  stating  any  grounds 
therefor,  and  both  held  to  be  insufficient.  The  answer,  therefore,  was  per- 
mitted to  stand. 

Jilbany  Special  Term,  March,  1857. 

ANSWER  of  the  defendant  returned  : — principal  reason  there- 
for being  that  it  was  not  duly  verified,  while  the  complaint  was 
verified. 

Motion,  that  answer  stand  as  defendant's  answer. 

The  verification  to  complaint  was — "  A.  B.  being  duly  sworn, 
says  he  is  plaintiff's  attorney  in  this  action,  and  that  the  fore- 
going complaint  is  true  to  the  knowledge  of  this  deponent,  ex- 
cept as  to  those  matters  stated  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true.  And  deponent 
further  says,  that  the  drafts  or  bills  of  exchange  set  out  in 
the  complaint  are  both  in  the  possession  of  deponent ;  and  he 
has  heard  defendant,  in  talking  of  same,  admit,  or  at  least  as- 
sume, that  they  were  genuine,  and  that  he  had  the  money 
thereon  from  the  plaintiff;  and  the  same  information  has  been 
communicated  to  deponent  by  the  president  of  said  bank — (the 
plaintiff.)" 

In  verifying  the  answer,  (also  done  by  the  attorney,)  there 
was  no  pretence  of  giving  any  grounds  of  his  belief. 
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Complaint  and  answer,  both,  were  entirely  "  on  information 
and  belief;"  and  complaint  contained  material  averments  be- 
sides the  mere  genuineness  of  the  drafts,  and  that  defendant 
had  the  money  thereon  from  plaintiff. 

,  for  plaintiff, 

,  for  defendant. 

GOULD,  Justice.  I  consider  the  case  in  1.0th  Howard,  185, 
as  containing  the  true  doctrine  to  be  applied  to  verifications 
like  the  one  to  the  complaint  in  this  cause.  When  a  pleading 
is  "  on  information  and  belief,"  and  the  attorney  makes  the 
affidavit,  he  must  give  the  grounds  of  his  belief,  and  the  suffi- 
ciency of  those  grounds  is  a  question  for  the  courts  to  determine. 
The  first  of  these  positions  I  deem  clearly  required,  and  prop- 
erly so,  by  the  Code ;  the  second  is  founded  on  the  plainest 
and  soundest  reason. 

It  by  no  means  follows,  (where  an  attorney  is  the  proper 
person  to  verify  a  complaint,)  that,  by  a  vague  and  loose  state- 
ment, the  opposite  party  may  be  called  on  to  make  a  precise 
and  explicit  answer,  under  oath;  or  that,  where  a  complaint  is 
ckarly  and  dejinitely  verified,  an  attorney  (being  a  proper  per- 
son to  verify  the  answer)  can  by  a  general  and  indistinct  state- 
ment, deprive  the  plaintiff  of  his  right  to  a  full  and  explicit 
reply  on  oath. 

In  this  case  the  attorney  has  stated  some  grounds  of  his  be- 
lief; but  for  parts  of  the  complaint,  (it  all  being  on  information, 
&c.,)  and  those  parts  absolutely  essential  to  the  plaintiff's  right 
of  action,  he  does  not  profess  to  give  any  grounds  of  his  belief; 
not  even  the  information  of  his  own  client.  I  think  his  verifi- 
cation insufficient. 

The  defendant's  answer  is  also  verified  by  the  attorney ;  and 
his  verification,  too,  is  bad,  for  not  giving  the  grounds  of  his 
belief,  the  answer  being  on  information,  &c.  Still,  as  the  com- 
plaint is  not  duly  verified,  the  answer  may  stand  as  an  answer 
in  the  cause. 

Costs  of  motion  to  plaintiff  on  other  points. 
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DE  WITT  C.  ELLIS  agt.  JAMES  VAN  NESS  and  AUSTIN  HOG- 
MIRE. 

An  order  extending  the  time  to  answer  or  demur  to  a  complaint,  unsupported  by 
an  affidavit  of  merits,  or  an  affidavit  of  the  attorney  or  counsel  retained  to  de- 
fend the  action,  that  from  the  statement  of  the  case  in  the  action,  made  to  him 
by  the  defendant,  he  verily  believes  that  the  defendant  has  a  good  and  sub- 
stantial defence  on  the  merits,  &c.,  may  be  disregarded. 

Wayne  Special  Term,  July,  1857. 

MOTION  for  the  relief  demanded  in  the  complaint. 

Before  the  time  to  answer  had  expired,  the  defendant's  at- 
torney procured  an  order  from  the  county  judge  of  Livingston 
county  extending  the  time  to  answer,  which  was  disregarded, 
and  returned  by  the  plaintiff's  attorney,  for  the  reason  that  the 
affidavit  on  which  it  was  granted,  which  was  made  by  the  clerk 
of  the  plaintiff's  attorney,  was  not  accompanied  by  an  affidavit 
of  merits,  or  an  affidavit  of  the  attorney  or  counsel  of  the  de- 
fendants, that  from  a  statement  of  the  case  made  to  him  by  the 
defendants,  he  believed  the  defendants  had  a  good  defence  on 
the  merits.  An  answer  was  subsequently  served  after  the 
twenty  days,  and  after  the  notice  of  this  motion,  but  within  the 
extended  time  for  answering  allowed  by  the  order:  whether  it 
was  returned  or  not  does  not  appear. 

JOHN  M'CONVILL,  for  plaintiff". 
SCOTT  LORD,  for  defendants. 

T.  R.  STRONG,  Justice.  Section  405  of  the  Code  provides, 
that  "the  time  within  which  any  proceedings  in  an  action  must 
be  had,  after  its  commencement,  except  the  time  within  which 
an  appeal  must  be  taken,  may  be  enlarged,  upon  an  affidavit 
showing  grounds  therefor,  by  a  judge  of  the  court;  or,  if  the 
action  be  in  the  supreme  court,  by  a  county  judge.  The  affi- 
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davit,  or  a  copy  thereof,  must  be  served  with  a  copy  of  the 
order,  or  the  order  may  be  disregarded."  The  20th  general 
rule  of  the  court  is  in  these  words : 

"  No  order,  extending  the  time  to  answer  or  demur  to  a  com- 
plaint, shall  be  granted,  unless  the  party  applying  for  such 
order  shall  present  to  the  justice  or  judge  to  whom  the  appli- 
cation shall  be  made,  an  affidavit  of  merits,  or  an  affidavit  of 
the  attorney  or  counsel  retained  to  defend  the  action,  that  from 
the  statement  of  the  case  in  the  action,  made  to  him  by  the  de- 
fendant, he  verily  believes  that  the  defendant  has  a  good  and 
substantial  defence  on  the  merits  to  the  cause  of  action  set  forth 
in  the  complaint,  or  to  some  part  thereof." 

What  shall  constitute  sufficient  grounds  for  enlarging  the 
time  for  any  proceeding,  is  not  specified  in  the  Code  ;  but  the 
rule  which  was  made  under  the  authority  of  §  470  of  the  Code, 
prescribes  such  an  affidavit  as  is  therein  mentioned,  as  essential 
to  the  support  of  such  an  order  in  the  cases  to  which  the  rule 
applies. 

The  first-named  section  of  the  Code  and  the  rule  must  oper- 
ate together,  and  full  effect  must  be  given  to  both.  Regarding 
them  in  connection,  the  time  for  any  proceeding  in  an  action 
maybe  enlarged  upon  an  affidavit  showing  grounds  therefor; 
but  to  sustain  such  an  order  extending  the  time  to  answer  or 
demur,  there  must  be,  as  one  of  the  grounds,  an  affidavit  such 
as  is  specified  in  the  rule.  Beyond  the  requirement  of  the  rule, 
the  sufficiency  of  the  grounds  presented  is  left  to  the  judgment 
of  the  officer,  but  as  to  that  requirement  he  has  no  discretion. 
The  affidavit  provided  for  by  the  rule  must  be  furnished ;  the 
officer  cannot  dispense  with  it.  The  effect  of  an  entire  omis- 
sion of  an  affidavit  showing  grounds  for  an  enlargement  of  the 
time,  &<c.,  is  expressly  declared  in  the  last  clause  of  the  section 
of  the  Code  above  recited;  the  order  may  be  disregarded. 

I  think  the  same  effect  must  follow  where  there  is  an  entire 
omission  of  the  affidavit  required,  by  the  20th  rule,  in  the  cases 
where  it  is  necessary.  Such  an  affidavit  is  imperatively  made 
one  of  the  grounds  for  the  order,  and  if  omitted,  the  provision 
that  the  order  may  be  disregarded  is,  I  think,  applicable,  in 
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like  manner  as  if  the  order  had  been  granted  without  any  affi- 
davit. The  requirement  of  the  Code  of  an  affidavit  showing 
grounds  for  the  order,  embraces  the  requisite  to  the  order  pro- 
vided by  the  rule,  and  cannot  be  satisfied  without  that  affidavit. 
If  these  views  are  correct,'  the  plaintiff's  attorney  was  right 
in  disregarding  the  order  enlarging  the  time  to  answer,  and  the 
motion  for  the  relief  demanded  in  the  complaint  must  be  granted, 
unless  the  defendants,  within  ten  days  after  service  of  a  copy 
of  the  order  hereon,  answer  the  complaint,  and  pay  $10  costs 
of  the  motion,  in  which  case  the  motion  is  denied. 


SUPREME  COURT. 

In  the  matter  of  the  application  of  DANIEL  D.  CONOVER  &gt. 
CHARLES  DEVLIN. 

In  a  proceeding  under  the  Revised  Statutes,  (1  R.  S.  p.  125,  §  56,)  to  get  posses- 
sion of  books  and  papers  appertaining  to  an  office,  the  applicant  must  show 
himself  to  be  the  actual  successor  to  the  office. 

The  abstract  right  to  the  office  cannot  be  tried  in  such  a  proceeding.  A  party 
in  the  office,  claiming  it,  and  having  color  of  title,  may  maintain  the  pro- 
ceeding. 

Whether  a  person  not  actually  in  an  office  should,  in  any  case,  have  the  books 
and  papers  appurtenant  to  it,  awarded  to  him,  in  a  proceeding  under  this  stat- 
ute, on  the  ground  that  he  has  a  right  to  the  office — quere  1 

Where  an  office,  by  the  death  of  the  incumbent,  becomes  and  is  actually  vacant, 
and  a  person,  in  good  faith,  claiming  title  to  it,  and  having  color  of  title,  en- 
ters and  performs  the  duties  of  it,  he  is  in  possession,  and  is  within  the  mean- 
ing of  the  statute  "  the  successor  to  such  office."  Such  a  person  is  prima 
facie  entitled  to  possession  of  the  books  and  papers -pertaining  to  the  office. 

He  is  the  officer  de  facto,  and  his  rights,  arising  from  such  possession  with 
color,  can  only  be  divested  by  a  suit  proper  to  try  and  decide  the  question  of 
title,  which  is  a  quo  warranto. 

Until  his  right  is  judicially  determined,  he  is  to  be  deemed  (for  the  purpose  of 
this  proceeding,  at  least)  to  be  the  officer  de  jure,  as  well  as  de  facto. 

The  office  of  street  commissioner  of  the  city  of  New- York  is  an  office  "  of  this 
state,"  and  is  embraced  in  the  terms  of  the  act  of  Feb.  3d,  1849,  which  pro- 
vides for  appointment  by  the  governor  "  whenever  vacancies  shall  exist," 
*     *     "in  any  of  the  offices  of  this  state,"  &c.,  &c. 


316  NEW- YORK  PRACTICE  REPORTS. 

In  the  matter,  &c.,  of  Conover  agt.  Devlin. 

Although  it  is  a  city  office,  within  the  meaning  of  that  term  used  in  the  consti- 
tution of  1846,  as  distinguished  from  county,  town  and  village  offices,  still  it 
is,  within  the  meaning  of  the  act  of  1649,  "  an  office  of  this  state." 

The  offices  called  city,  county,  town  and  village  offices,  to  distinguish  them 
from  each  other  in  the  constitution,  are  offices  of  this  state,  and  within  the 
meaning  of  the  act  of  1849. 

New-York  Special  Term,  July,  1857. 

A  MOTION  is  made  by  the  applicant  for  an  order  compelling 
the  respondent  to  deliver  him  the  books  and  papers  appertain- 
ing to  the  office  of  street  commissioner  of  the  city  of  New- 
York. 

The  motion  is  made  under  1  Rev.  Stat.  p.  125,  §  56,  which 
provides  that  when  a  person,  appointed  or  elected  to  an  office, 
shall  die,  and  any  books  or  papers  appertaining  to  such  office 
shall  come  to  the  hands  of  any  person,  the  successor  to  such 
office  may  demand  them;  and,  on  their  being  withheld,  an  or- 
der may  be  obtained  on  application  to  a  justice  of  the  supreme 
court  for  their  delivery ;  and  on  the  omission  of  the  person  to 
deliver  them,  a  warrant  may  be  issued,  and  the  property  de- 
livered to  the  successor. 

D.  D.  FIELD,  D.  FIELD  and  W.  C.  NOYES,  for  motion. 
J.  T.  BRADY,  R.  BUSTEED  and  A.  J.  WILLARD,  opposed. 

PEABODY,  Justice.  The  facts  appear  to  be,  that  Joseph  S. 
Taylor,  the  late  incumbent  of  the  office,  was  elected  in  Nov., 
1855,  for  the  term  of  three  years  from  the  first  day  of  January 
following,  [1856. J  He  entered,  and  continued  in  the  office 
until  the  9ih  day  of  June,  1857,  when  he  died. 

On  the  12th  day  of  June,  Daniel  D.  Conover  was  appointed 
by  the  governor,  in  due  form,  to  fill  the  place.  On  the  13th  of 
June  h2  took  the  oath  of  office  required  by  law,  and  filed  it  with 
the  proper  officer.  He  also  executed,  on  the  same  day,  and 
filed  with  the  proper  officer,  an  official  bond,  with  two  sureties, 
in  the  penal  sum  of  $10,000. 

He  then  proceeded  to  the  rooms  belonging  to  the  city,  occu- 
pied as  the  office  or  place  of  business  of  the  street  commissioner, 
entered  them,  claimed  that  he  was  street  commissioner,  exhib- 
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ited  his  commission  to  the  employees,  and  asserted  authority 
over  them  and  the  business  of  the  office,  and,  locating  himself 
at  a  desk,  offered  to  perform,  and  did,  in  one  instance  at  least, 
perform  official  business  as  street  commissioner.  He  remained 
there,  claiming  to  be  in  possession  of  the  place  and  business, 
by  virtue  of  his  office,  until  the  usual  hour  of  closing  the  place 
for  the  day,  when  he  left,  as  the  place  was  closed. 

The  next  day  he  returned,  resumed  his  place  and  official  po- 
sition, and  remained  some  time  there  at  his  desk,  at  the  place 
properly  occupied  by  the  head  of  the  department,  as  he  claimed 
to  be.  In  the  course  of  the  dny  he  was  removed  forcibly  from 
the  rooms.  He  returned  next  day,  and  was  again  removed  by 
the  same  person.  On  these  occasions  his  removal  was  without 
violence,  but  it  wras  open  and  forcible,  and  with  an  expressed 
determination  not  to  tolerate  his  presence  there. 

The  deputy  street  commissioner,  who  was  rightfully  in  pos- 
session of  the  books  and  papers,  and  in  charge  of  the  business 
while  the  vacancy  in  the  superior  office  continued,  refused 
throughout  the  time  of  the  applicant's  presence,  to  recognize 
his  claims  to  official  character,  and  withheld  from  him  the  man- 
ual control  of  the  books  and  papers  belonging  to  the  office. 

On  the  16th  of  June,  and  after  Conover's  last  removal  from 
the  premises,  the  respondent  having  received  the  appointment 
of  the  mayor,  with  the  consent  of  the  board  of  aldermen,  filed,  in 
the  proper  place,  his  official  oath  and  bond  duly  approved,  and 
entered  the  rooms  and  took  possession  of  the  books  and  papers, 
claiming  to  be  street  commissioner  by  virtue  of  his  appointment, 
and  thence  hitherto  has  so  continued. 

On  this  state  of  facts  the  applicant  demands  an  order  from 
me,  and  a  warrant  by  which  he  shall  be  put  in  possession  of 
the  books  and  papers  appertaining  to  the  office. 

The  exact  function  devolved  on  me  by  the  statute  under 
which  I  am  called  to  act  being  ascertained,  much  of  the  diffi- 
culty of  deciding  the  case  before  me  will,  I  think,  be  overcome. 
To  this  inquiry,  then,  I  will  direct  my  attention  first. 

The  section  of  the  statute  (1  R.  S.  125,  §  56,)  provides,  in 
effect,  that  if  a  person,  elected  to  an  office,  die,  and  any  books 


818  NEW-YORK  PRACTICE  REPORTS. 

In  the  matter,  &c.,  of  Conover  agt.  Devlin. 

or  papers,  appertaining  to  the  office,  shall  come  to  the  hands  of 
any  person,  the  successor  to  the  office  may  adopt  this  proceed- 
ing to  get  possession  of  those  books  and  papers.  This  is  a 
very  brief  statement  of  the  substance  of  that  section  as  far  as  it 
is  applicable  <o  this  case. 

A  person  has  been  elected  to  the  office  of  street  commis- 
sioner of  the  city  of  New- York.  That  person  has  died,  and 
books  and  papers  belonging  or  appertaining  to  that  office  have 
come  to  the  hands  of  a  person,  [the  respondent.]  Thus  far  the 
case  before  me  comes  within  the  statute. 

These  facts  are  not  seriously  controverted,  and  these  having 
occurred,  a  certain  person,  or  rather  a  person  sustaining  a  cer- 
tain character,  is  authorized  to  adopt  this  proceeding  before  me. 
"  The  successor  to  such  office  may,"  and  he  alone  of  all  the 
world  may,  through  this  statute,  invoke  my  aid  in  this  proceed- 
ing to  obtain  possession  of  such  books  or  papers.  The  appli- 
cant says  he  is  the  successor  of  the  deceased  to  that  office,  and 
he  produces  what  he  claims  is  evidence  of  his  title — to  wit,  a 
commission  showing  his  appointment  to  the  office  by  the  gov- 
ernor of  the  state.  The  effect  of  this  is  a  matter  of  contro- 
versy between  the  parties. 

The  applicant  asserts  that  it  confers  on  him  the  office,  and 
the  respondent  denies  that  it  does  this,  and  the  power  of  the 
governor  to  fill  the  office  by  appointment  is  at  once  in  issue 
between  the  parties.  On  the  decision  of  that  question  must  the 
ultimate  rights  of  the  parties  to  this  proceeding  mainly  depend. 

The  respondent  claims  the  office  by  virtue  of  an  appointment 
from  a  different  source — the  mayor,  with  the  consent  of  the  board 
of  aldermen  ;  but  this  title  is  not  necessarily  to  be  examined 
here  ;  for  if  the  applicant's  claim  is  good,  the  respondent's  is,  of 
course,  bad,  and  if  the  applicant's  is  bad,  it  is  not  important  to 
examine  that  of  the  respondent,  for  this  proceeding  can  only  be 
maintained  on  the  strength  of  the  applicant's  claim. 

If,  therefore,  the  applicant's  claim  be  not  well  founded,  he 
must  fail,  and  the  relief  sought  here  must  be  denied,  even 
though  the  claim  of  the  respondent  should  seem  to  be  equally 
defective. 


NEW-YORK  PRACTICE  REPORTS.  319 

In  the  matter,  &c.,  of  Conover  agt.  Devlin. 

The  only  question,  then,  of  all  those  raised  and  discussed  on 
the  argument  of  this  case,  which  I  need  to  decide,  is,  whether 
the  applicant  is  the  successor  to  the  office  of  street  commis- 
sioner'? The  power  of  the  governor  to  make  the  appointment 
depends  entirely  on  the  act  of  February  3,  1849,  which  pro- 
vides, that  "whenever  vacancies  shall  exist,  or  shall  occur  in 
any  of  the  offices  of  this  state,  where  no  provision  is  now  made 
by  law  for  filling  the  same,  the  governor  shall  appoint  some 
suitable  person,  who  may  be  eligible  to  the  office  so  vacant,  or 
to  become  vacant,  until  the  commencement  of  the  political  year 
next  succeeding  the  first  annual  election  after  the  happening  of 
the  vacancy  at  which  such  .officer  could  be  by  law  elected." 

An  objection  was  made  on  the  argument  that  this  statute  did 
not  apply  to  this  office,  this  being  a  city  and  not  a  state  office. 
I  think  it  is  a  city  office ;  that  is,  that  it  belongs  to  the  class 
called  city,  as  distinguished  from  the  classes  called  county, 
town,  village,  or  state  offices  ;  but  these  denominations  are  used 
to  distinguish  the  several  classes  of  offices  from  each  other,  for 
purposes  of  convenience  chiefly,  and  perhaps  wholly :  and 
the  fact  that  an  office  comes  within  the  class  denominated 
county,  village,  or  city  offices,  as  distinguished  from  those  usu- 
ally known  by  the  more  generic  name  of  state  offices,  does  not 
prove,  or  tend  to  prove,  that  it  is  not,  in  fact,  a  state  office,  or, 
in  the  language  of  the  act,  not  one  "  of  the  offices  of  this  state." 
On  the  contrary,  city,  county,  town  and  village  offices  are  all  of 
them  offices  of  this  state,  in  the  more  general  and  comprehen- 
sive sense  in  which  the  language  of  this  statute  is  evidently 
used  ;  and  this,  though  a  city  office,  is  nevertheless  an  "  office 
of  this  state,"  and  embraced  in  the  terms  of  this  statute. 

This  statute  was  passed  to  carry  out  a  provision  of  the  con- 
stitution, (Art.  10,  §  5,)  which  directs,  in  most  general  terms, 
that  "  the  legislature  shall  provide  for  filling  vacancies  in  office," 
and  neither  the  constitution,  in  using  the  terms  "vacancies  in 
office,"  nor  the  statute,  in  using  the  terms  "  vacancies  in  any 
of  the  offices  of  this  state,"  seems  to  look  to  a  provision  for 
vacancies  in  a  particular  class  of  offices — quite  the  reverse. 

This  statute  provides  for  filling  this  office,  if  no  other  provi- 
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sion  was  then  ["is  now"]  made  by  law  for  filling  it.  To  the 
application  of  this  statute  to  this  case  several  other  objections 
besides  this  are  made  by  the  respondent. 

First.  That  if  it  applies  to  city  offices,  it  is,  in  a  certain  as- 
pect, repugnant  to  the  constitution,  (Art.  10,  §  2,)  which  pro- 
vides that  all  city  officers,  whose  appointment  is  not  provided 
for  by  that  constitution,  shall  be  elected  by  the  electors  of  such 
cities,  or  appointed  by  such  authorities  thereof  as  the  legisla- 
ture shall  designate  for  that  purpose. 

Second.  That  the  act  of  February  3,  1849,  cannot,  from  its 
nature,  be  applied  to  this  office,  it  being  not  elective.  That 
act  provides  that  the  appointee  of  the  governor  shall  hold 
"until  the  commencement  of  the  political  year  next  succeed- 
ing the  first  annual  election  at  which  such  officer  could  be  by 
law  elected,"  and,  as  this  office  is  not  elective,  no  such  elec- 
tion can  ever  occur,  and  hence  the  term  of  office  of  the  ap- 
pointee would  never  expire. 

Third.  That  the  charter  of  1857,  (§  32,)  in  continuing  in  force 
all  the  ordinances  relative  to  the  departments,  continued  in  force 
the  ordinance  of  1849,  which  gave  the  power  to  the  mayor;  and 
in  effect,  by  continuing  the  ordinance  in  express  terms,  perhaps 
enacted  it  as  a  statute,  and  gave  it  an  effect  greater  than  it 
would  have  had  as  an  ordinance  merely. 

Fourth.  That  the  power  to  appoint  to  sucn  an  office  inheres 
in  the  city,  by  virtue  of  its  general  powers,  without  express 
provisions  on  the  subject. 

Fifth.  That  there  was  no  actual  vacancy  to  be  filled,  Turner, 
the  deputy,  being  the  incumbent,  by  virtue  of  the  ordinance  to 
that  effect,  on  the  death  of  the  former  incumbent. 

I  do  not  attempt  to  enumerate  all  the  objections  raised  by 
the  respondent.  Some  of  them  certainly  do  great  credit  to  the 
ingenuity  and  skill  of  counsel,  as  do  the  arguments  on  both 
sides  of  this  case  to  those  who  participated  in  them  respect- 
ively. I  merely  state  some  of  the  points,  to  show  that  there  is 
a  question  to  be  tried,  and  although  it  may  seem  to  me  not  dif- 
ficult to  decide  where  the  appointing  power  is  by  law  vested, 
I  think  that  a  reasonable  question  of  title  to  the  office  exists, 
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and  that  such  a  question  is  not  proper  to  be  tried  in  this  pro- 
ceeding. 

It  was  never  intended  by  the  legislature  to  authorize  a  jus- 
tice of  this  court  sitting  here  to  decide,  in  effect,  the  title  to  an 
office.  If  there  is  a  reasonable  doubt  as  to  who  is  entitled,  it 
should  be  decided  in  a  direct  proceeding  for  the  purpose — an 
action  of  quo  warranto,  which  is  with  us  the  substitute  for  the 
old  writ  of  that  name. 

This  is  a  proceeding  to  get  present  possession  merely  of  the 
books  and  papers  incident  to  an  office,  not  of  the  office  itself; 
and  it  should  not  be  allowed  to  answer  that  end  practically, 
which  it  would  do  if  the  books  and  papers  necessary  to  the 
functions  of  an  office  are  to  be  awarded  a  party  on  his  merely 
showing  a  title  to  the  office  itself.  In  these  views  I  find  my- 
self sustained  by  authority,  and  among  others  by  the  case  of 
The  People  agt.  Stevens,  (5  Hill,  616,)  and  the  opinion  of  Judge 
KENT,  reported  at  page  631  of  the  same  volume,  and  that  of 
Justice  EDMONDS  In  the  matter  of  Whiting,  (2  Barb.  513.) 

I  am  inclined,  however,  to  go  further  than  these  cases,  and 
to  limit  the  application  of  this  proceeding  to  cases  of  possession 
merely.  My  own  view  of  this  statute  is,  that  the  question  of 
title  to  the  office  should  not  be  allowed  to  be  tried  in  it  at  all; 
that  the  abstract  right  of  an  applicant  is  unimportant,  where 
possession  with  color  of  title  is  clearly  shown;  that  it  should 
not  be  inquired  into  at  all,  further  than,  perhaps,  to  see,  if  in 
possession,  that  he  has  color  of  title ;  that  being  in  the  office, 
under  color  of  right,  he  should  have  this  proceeding  to  get  the 
books  and  papers ;  and,  on  the  other  hand,  that  having  the  best 
possible  right  to  an  office,  one  should  not  have  the  possession 
of  the  books  and  papers  by  this  proceeding,  while,  it  is  appar- 
ent, he  is  not  in  the  occupancy  of  the  office,  and  not  in  a  situa- 
tion to  exercise  the  functions  of  it. 

This  whole  proceeding  is  on  the  idea  that  the  applicant  has 
succeeded  to  the  office;  that  he  is,  in  fact,  "the  successor  to 
such  office  ;"  that  he  is  in  the  office,  and  needs  the  books  and 
papers  as  means  or  instruments  with  which  to  perform  the 
duties  of  it.  They  are  incident  to  the  office,  and  should  attend 
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it  ever — should  attend  the  possession  and  exercise  of  it,  not  the 
mere  right  to  it,  however  clear,  if  it  appear  that  the  right  is  not 
accompanied  by  actual  incumbency  of  it,  -and  that,  therefore, 
the  possession  of  them  would  not  enable  him  to  discharge  the 
duties  of  the  office. 

The  possession  of  them  as  the  means  of  exercising  the  func- 
tions of  the  office  is  indispensable  to  the  officer  and  the  public  ; 
and  the  object  of  this  statute  is  to  put  them  into  possession  of 
the  actual  incumbent  for  actual  use  for  the  time  being,  not  to 
decide  who,  in  the  abstract,  is  entitled  to  them  because  he  is 
entitled  to  the  office  to  which  they  pertain.  The  title  to  them 
must  ultimately  depend  on  the  title  to  the  office ;  and  so  I  think 
should  the  right  to  present  possession  depend  on  the  fact  of 
present  possession  of  the  office  to  which  they  are  appurtenant. 
I  doubt  much  whether  a  party  not  in  possession  of  an  office, 
and  therefore  not  in  a  condition  to  exercise  the  functions, 
should,  in  any  case,  have  the  possession  of  the  books  and  pa- 
pers of  it  awarded  to  him  in  this  summary  manner,  even  if  his 
title  to  it  were  perfect ;  and  I  am  inclined  to  think,  on  the 
other  hand,  that  a  party  in  an  office  with  color  of  title,  and 
performing  the  duties  of  it,  should  have  them.  The  acts  of  an 
officer  de  facto  are  valid  in  law,  and  the  policy  of  the  law  is, 
that  the  actual  incumbent  of  an  office  shall  perform  the  duties 
of  it  for  the  time  being ;  that  the  functions  of  an  office  shall 
not  ci-ase  or  be  suspended  because  of  a  doubt  about  the  title  of 
an  incumbent;  and  hence  it  is  the  policy  of  the  law,  and  of 
this  statute  as  a  part  of  the  system,  that  the  incumbent  shall 
have  at  all  times  the  means  of  performing  these  duties — the 
books  and  papers  as  well  as  the  other  means. 

Thi.s  statute  is  for  the  actual  incumbent,  the  actual  "succes- 
sor to  such  office,"  rather  than  the  person  entitled  to  succeed 
to  it.  It  is  apparent  to  my  mind  that  it  is  not  intended  for  the 
party  entitled,  merely  because  he  is  so  entitled.  The  only 
proper  mode  for  a  person  entitled  to  an  office,  but  not  in  pos- 
session of  it,  to  assert  his  title,  is  by  the  action  of  quo  warrarito. 
In  that  action  his  title  may  be  established  judicially,  and  pos- 
session acquired ;  and  that  being  done,  he  is  in  a  condition  to 
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avail  himself  of  this  proceeding  to  get  possession  of  the  books 
and  papers  incident  to  the  office.  He  is  in  a  condition  to  use 
them,  and  his  adversary  (being  ousted)  is  not  in  such  a  condi- 
tion. They  in  that  case  accompany,  as  I  think  they  should 
always,  the  possession  and  user  of  the  franchise. 

From  what  has  been  said  above,  it  is  apparent  that  the  result 
of  this  proceeding  with  me  must  depend  chiefly  on  the  question 
of  possession  of  the  office  by  the  applicant.  Was  he  ever  in 
possession  of  if?  What  is  the  evidence  on  that  subject1?  It 
is  proved  that  he  received  a  commission;  that  he  made  and 
filed  with  the  proper  officer  the  oath  of  office  ;  that  he  made  the 
proper  bond  and  filed  it  with  the  proper  officer;  that  he  went 
into  the  department  devoted  to  the  transaction  of  the  business  of 
the  office,  containing  the  books,  papers  and  paraphernalia  of 
the  office,  claiming  to  be  the  street  commissioner  and  the  head 
of  the  office,  exhibited  his  commission  and  proofs  of  his  title, 
asserted  his  title  and  authority  over  the  business,  clerks  and 
employees  of  the  establishment,  assumed  for  himself  a  seat  and 
desk  for  the  transaction  of  business,  and  announced  himself 
ready  for  official  business,  and  actually  performed  an  official  act 
in  granting  a  permit  for  some  purpose.  He  remained  there 
through  the  day  to  the  hour  of  closing  the  office,  and  returned 
thither  the  next  morning,  renewing  all  his  claims,  and  resum- 
ing his  place  at  his  desk  for  the  transaction  of  business,  and 
continued  to  occupy  the  place  under  his  claim  of  office  until 
removed  thence  by  force  late  in  that  day.  The  next  day  he 
returned  and  repeated  all  his  claims  in  language  and  acts,  and 
remained  again  until  he  was  again  ejected  by  force,  and  assured 
by  the  man  taking  the  lead  in  his  expulsion,  that  his  presence 
there  would  not  be  tolerated,  and  that  all  efforts  to  remain 
there  would  therefore  be  unavailing.  He  did  all  he  could  do 
towards  assuming  possession  of  the  office,  and  claimed  to  be  in 
it  by  virtue  of  his  appointment.  To  be  sure,  Turner,  the  dep- 
uty commissioner,  did  not  yield  to  him  possession  of  the  books 
and  papers,  but  refused  to  do  so  under  the  instructions  of  the 
mayor  to  that  effect,  and  continued  himself  to  transact  the  busi- 
ness of  the  office  as  such  deputy ;  and  Bennett,  by  force,  ejected 
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him  from  the  apartments:  but  neither  of  these  acts  of  the 
mayor,  Turner,  or  Bennett  can  affect  the  rights  of  the  appli- 
cant. They  had  no  office  to  dispense,  no  judgment  to  pro- 
nounce on  the  claim  of  the  applicant;  had  no  power  in  the 
premises,  by  doing'  or  withholding  any  action  to  create  or 
change  any  rights  of  the  applicant;  and  their  withholding  or 
yielding  their  recognition  or  assent  to  his  claims  could  not 
affect  any  increase  or  diminution  of  those  rights.  The  office 
was  vacant  from  the  death  of  Taylor :  Turner  merely  had 
power  to  act  as  street  commissioner  in  case  of  a  vacancy. 
(Corp.  Ord.,  ed.  c/1856,  p.  52,  §  234.)  "  In  case  of  vacancy, 
*  *  *  the  deputy  shall  act  as  street  commissioner  until  the 
vacancy  shall  be  supplied  by  a  new  appointment."  This  did 
not  make  him  street  commissioner.  It  certainly  did  not  fill  the 
office,  so  that  no  vacancy  remained  to  be  filled.  There  is  no 
foundation  for  such  a  claim.  If  he  (as  the  argument  was)  filled 
the  vacancy,  what  vacancy,  in  the  language  of  the  ordinance, 
remained  to  "  be  supplied  by  a  new  appointment?"  There  is 
nothing  to  suggest  such  an  idea,  and  the  very  language  of  the 
ordinance  under  which  the  claim  is  made,  so  far  from  author- 
izing, excludes  it.  The  possession  of  this  property  of  the 
office,  thus  withheld  from  him,  was  not  at  all  essential  to  his 
possession  of  the  office  or  franchise  itself;  and  whether  this  as- 
sertion of  authority  over  it,  which  he  lacked  the  physical  force 
to  maintain,  be  deemed  in  law  as  amounting  to  possession  or 
not,  is  not  important.  He  was  not  the  more  street  commis- 
sioner if  he  had,  or  the  less  so  if  he  had  not,  that  possession  of 
the  property. 

It  seems  hardly  necessary  to  add  that,  whatever  were  his 
relations  or  rights  to  the  office,  or  the  property  pertaining  to  it, 
the  forcible  removal  of  him  against  his  will  from  the  rooms  oc- 
cupied for  the  transaction  of  the  business  of  this  office,  and 
from  the  presence  of  the  property  pertaining  to  it,  cannot  affect 
them.  His  rights  are  the  same  as  if  he  had  remained  undis- 
turbed, and  had  continued  without  interruption  the  course  he 
attempted  to  pursue.  The  office  was  vacant,  and  he,  with 
claim  and  color  of  title,  entered  it  and  assumed  the  franchise. 
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There  is  no  pretence  that  he  has  resigned  or  forfeited  any  right 
he  thus  acquired.  It  follows  that  he  is  now  in  possession  of 
those  rights.  He  is  therefore  now  street  commissioner  de  facto. 
His  title  to  the  office  may  be  tested  in  the  proper  proceeding; 
but,  as  was  strenuously  insisted  by  the  respondent  on  the  argu- 
ment, the  title  of  one  in  possession  under  color  of  title  cannot 
be  tried  here.  For  the  purpose  of  this  proceeding,  possession 
•with  color  of  title  is  sufficient. 

It  is  said  that  he  was  not  in  the  office,  because  his  bond  was 
not  approved  by  the  mayor.  This  is  one  of  the  questions  to 
be  tried  in  the  suit  for  testing  the  title  to  the  office,  and  must 
be  referred  to  that  forum.  It  is  replied  to  this  question  among 
other  things— 

1.  That  no  bond  is  required  by  law. 

2.  That  the  approval,  being  merely  a  mode  of  determining 
its  sufficiency,  is  not  indispensable — the  sufficiency  being  shown 
Otherwise. 

3.  That  the  efforts  of  the  applicant  to  get  the  approval  of 
the  mayor,  and  his  refusal  to  attend  to  it,  excuse  the  omission, 
even  if  it  were  otherwise  necessary. 

4.  That  if  an  approval  was  necessary,  and  nothing  had  been 
done  to  excuse  the  want  of  it,  still  the  applicant  was  in  posses- 
sion, even  if  the  entry  without  the  approval  was  wrongful. 

Here  are  several  grave  questions  arising,  by  no  means  free 
from  difficulty,  and  not  at  all  proper  to  be  tried  here.  He 
claimed  to  be  in  the  office.  He  claimed  also  to  have  complied 
with  all  the  legal  conditions  of  the  appointment,  and  for  this 
he  shows  ample  color.  What  these  conditions  were,  and 
whether  they  were  precedent  or  not,  and  whether  they  had 
been  fulfilled,  and  if  not,  whether  the  fulfillment  is  excused  by 
the  facts  urged  to  that  end,  and  if  not  excused,  what  the  effect 
of  non-fulfillment  is  to  be,  are  all  questions  fairly  arising  on  the 
facts  in  this  case,  and  to  be  considered  whenever  the  question 
of  title  shall  be  fundamentally  decided.  They  cannot  be  prop- 
erly examined  in  this  informal  and  summary  proceeding.  The 
fact  of  actual  possession  does  not  necessarily  depend  on  the 
decision  of  that ;  and,  as  I  have  before  intimated,  wherever  the 
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fact  of  the  possession  of  an  office  can  be  discerned,  as  in  some 
cases  it  can  easily,  and  in  others,  like  this,  only  with  great  dif- 
ficulty and  very  indistinctly,  this  fact,  fortified  by  color  of  title, 
should  direct  the  course  of  the  books  and  papers. 

At  the  time  he  assumed  the  office  the  vacancy  in  it  was  un- 
disputed. No  one  even  claimed  to  be  in  it.  The  title  of  Mr. 
Devlin,  whatever  it  may  be  confessedly,  had  its  origin  some 
days  afterwards.  His  appointment  bears  date  several  days  after 
that  on  which  the  applicant  assumed  possession  by  virtue  of 
his  appointment,  and  after  his  removal  by  force,  not  from  the 
office — for  unauthorized  force  could  not  divest  him  of  posses- 
sion of  the  franchise — but  from  the  rooms  and  property  dedi- 
cated to  the  uses  of  it  in  the  discharge  of  its  functions  by  the 
incumbent. 

The  rights  of  Conover,  acquired  by  prior  possession,  can 
only  be  divested  by  legal  measures  :  these  measures  have  not 
been  applied,  and  his  rights  remain.  Being  in  possession,  he 
was  the  officer  de  facto,  and  will  continue  to  be  until  ejected, 
which  can  only  be  done  by  process  of  law.  He  has  all  the 
rights  incident  to  possession,  and  with  color  of  title. 

My  conclusions  are,  that  Conover  entered  the  office  and  took 
possession ;  that  he  has  not  been  removed  by  legal  warrant  or 
authority,  or  left  it  himself,  and  consequently  that  he  is  still  in 
and,  for  this  purpose,  entitled  to  possession;  and  consequently 
that  the  respondent,  as  the  office  can  have  but  one  incumbent, 
is  not  legally  in  possession.  It  follows  that  Conover  is  entitled 
to  possession  of  the  books  and  papers,  and  to  have  them  de- 
livered to  him  under  this  proceeding. 
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SUPREME  COURT. 
EDWARD  WORDEN  agt.  JACOB  B.  BROWN. 

Courts  of  justices  of  the  peace  are  courts  of  special  and  limited  jurisdiction; 
they  can  exercise  no  jurisdiction  except  where  it  is  distinctly  and  expressly 
conferred. 

The  Code  (§  53)  specifies  distinctly  the  causes  of  action  and  particular  cases  of 
which,  justices  of  the  peace  shall  have  jurisdiction,  and  confers  and  defines 
their  jurisdiction.  There  are  no  general  words  or  terms,  like  trespass,  as- 
sumpsit,  or  trespass  on  the  case,  within  which  othsr  causes  of  action  may  be 
embraced. 

Whether,  in  the  framing  and  passage  of  the  Code,  it  was  a  predetermination  at 
all  hazards  not  to  use  the  name  of  an  old  common-law  action,  or  from  an  over- 
sight, it  seems  that  quite  a  class  of  cases  is  omitted,  in  which  justices  of  the 
peace  formerly  had  jurisdiction,  under  the  comprehensive  description  of  ac- 
tions on  the  case  ;  such,  for  instance,  as  an  action  against  a  justice  for  a  false 
return. 

Of  course,  such  an  action  is  necessarily  brought  in  the  supreme  court ;  but  if 
the  plaintiff  does  not  recover  $50  he  cannot  recover  costs,  because  §  304  only 
gives  costs  of  course  to  the  plaintiff  in  the  actions  specified  in  §  54  of  the  Code, 
where  a  justice  of  the  peace  has  no  jurisdiction,  and  this  action  is  not  there 
specified,  and  there  are  no  other  provisions  to  cover  it. 

In  most  such  cases,  therefore,  as  in  this,  the  result  will  be  a  drawn  battle.  The 
plaintiff  will  whip  the  justice,  for  making  a  false  return,  to  the  extent  of  some 
$33,  and  the  defendant  will  turn  around  and  whip  the  costs  out  of  the  plaintiff 
sufficient  to  pay  it. 

Monroe  Special  Term,  July,  1857. 

THIS  was  an  action  brought  against  the  defendant,  a  justice 
of  the  peace,  for  a  false  return.  The  cause  was  tried  at  the 
last  April  circuit  in  Monroe  county,  when  the  plaintiff  obtained 
a  verdict  against  defendant  for  thirty-three  dollars  and  sixteen 
cents. 

The  plaintiff's  attorney  served  the  usual  notice  of  taxation 
of  costs  and  disbursements  before  the  clerk  of  Monroe  county, 
insisting  that  he  was  entitled  to  costs. 

The  defendant's  attorney  appeared  before  the  clerk,  and 
there  insisted  that  the  defendant  was  entitled  to  costs,  and  pre- 
sented the  same  for  adjustment. 
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The  clerk  held  that  the  plaintiff  was  entitled  to  costs,  and 
taxed  the  same  at  $135.55. 

From  his  decision  and  taxation  the  defendant  appealed  to 
the  special  term. 

GEO.  P.  TOWNSEND,  for  appellant. 
JNO,  C.  CHUMASERO,  for  respondent. 

E.  DARWIN  SMITH,  Justice.  The  plaintiff  claims  to  recover 
costs  in  this  action  on  the  ground  that  the  suit  was  necessarily 
brought  in  this  court. 

Section  304  of  the  Code  gives  costs  of  course  to  the  plaintiff 
upon  a  recovery — 1st.  In  actions  for  the  recovery  of  real  prop- 
erty, or  when  a  claim  of  title  to  real  estate  comes  in  question. 
2d.  In  an  action  to  recover  possession  of  personal  property. 
3d.  In  actions  of  which,  according  to  §  54,  a  court  of  a  justice 
of  the  peace  has  no  jurisdiction.  4th.  In  actions  for  the  re- 
covery of  money,  when  the  recovery  is  $50,  or  more. 

But  in  actions  of  assault,  battery,  false  imprisonment,  libel, 
slander,  malicious  prosecution,  criminal  conversation  or  seduc- 
tion, if  the  plaintiff  recover  less  than  $50,  he  shall  recover  no 
more  costs  than  damages. 

This  case  does  not  come  within  the  specification  of  this  last 
subdivision,  or  within  either  of  the  other  subdivisions,  un- 
less it  may  be  the  third.  That  subdivision  gives  costs  in  all 
cases  where  the  justices  of  the  peace  have  no  jurisdiction  un- 
der §  54. 

Section  54  is  as  follows  : — "  But  no  justice  of  the  peace  shall 
have  cognizance  of  a  civil  action — 

"  1st.  In  which  the  people  of  this  state  are  a  party,  except 
for  penalties  not  exceeding  $100. 

"  2d.  Nor  where  the  title  to  real  property  shall  come  in  ques- 
tion, as  provided  in  §§  55  to  62  inclusive. 

"  3.  Nor  of  a  civil  action  for  an  assault  and  battery,  false 
imprisonment,  libel,  slander,  malicious  prosecution,  criminal 
conversation,  or  seduction. 

"4.  Nor  of  a  matter  of  account,  where  the  sum  total  of  the 
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accounts  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice, shall  exceed  $400. 

"5.  Nor  of  an  action  against  an  executor  or  administrator, 
as  such." 

Clearly  this  action  does  not  come  within  any  of  the  specifi- 
cations of  this  section.  But  it  is  claimed,,  by  counsel  for  the 
plaintiff,  that  §§  53  and  54  are  to  be  construed  together,  to 
show  what  jurisdiction  is  possessed  by  justices  of  the  peace; 
and  as  it  is  clear  that  this  action  could  not,  within  the  jurisdic- 
tion conferred  in  these  two  sections,  have  been  brought  in  a 
justice's  court,  that  the  equity  of  the  provision  in  §  304  in  re- 
spect to  costs,  where  the  justice  has  not  jurisdiction,  applies, 
and  that  costs  should  therefore  be  allowed. 

Section  53  confers  and  defines  the  jurisdiction  of  justices  of 
the  peace.  It  specifies  in  nine  subdivisions  the  particular  cases 
in  which  justices  of  the  peace  shall  have  jurisdiction. 

As  the  courts  of  justices  of  the  peace  are  courts  of  special 
and  limited  jurisdiction,  they  can  exercise  no  jurisdiction  ex- 
cept where  it  is  distinctly  and  expressly  conferred. 

The  specifications  or  subdivisions  of  this  section  53  confer  no 
authority  upon  a  justice  of  the  peace  to  try  an  action  for  a  false 
return.  Discarding,  as  the  codifiers  did,  the  common-law  names 
of  actions,  they  were  driven  to  the  necessity  of  specifying  dis- 
tinctly the  causes  of  action  of  which  justices  of  the  peace 
should  have  jurisdiction,  and  have  omitted  quite  a  class  in 
which  they  formerly  had  jurisdiction,  under  the  comprehensive 
description  of  actions  on  the  case. 

The  causes  of  action,  of  which  justices  may  take  jurisdiction, 
are  very  explicitly  defined  or  specified  in  this  section,  and 
there  are  no  general  words,  or  terms,  like  trespass,  assumpsit, 
or  trespass  on  the  case,  within  which  other  causes  of  action  may 
be  embraced. 

Justices  of  the  peace  clearly  have  no  jurisdiction  of  such  an 
action  as  this.  But  there  is  no  general  provision  giving  costs 
in  cases  where  justices  of  the  peace  have  not  jurisdiction.  The 
provision  in  §  304  is  all  the  provision  in  the  Code  on  the  sub- 
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ject,  and  that  is  expressly  limited  to  the  causes  of  action  speci- 
fied in  §  54,  and  cannot  be  extended. 

Costs  must  be  expressly  given  by  some  statute,  to  be  re- 
covered. 

The  plaintiff  could  only  sue  in  this  court,  but  the  legislature 
has  made  no  provision  for  costs  in  such  a  case,  unless  the  party 
recovers  $50.  The  case  was,  doubtless,  overlooked  by  the 
codifiers.  It  is  a  casus  omissus;  but  the  legislature  alone  can 
supply  the  remedy. 

The  plaintiff,  not  having  recovered  $50,  cannot  recover  costs, 
but  is  liable  to  pay  costs  to  the  defendant,  under  §  305  of  the 
Code. 

The  decision  of  the  clerk  allowing  costs  to  the  plaintiff  must 
be  reversed,  and  the  clerk  must  adjust  the  defendant's  bill,  and 
insert  the  sum  in  the  judgment. 

Neither  party  to  have  costs  upon  this  appeal,  as  it  is  a  new 
question,  and  it  is  not  usual  to  give  costs  in  this  class  of 
motions. 


SUPERIOR  COURT. 

JUSTUS  EARL  agt.  JOHN  CAMPBELL. 

An  action  brought  against  a  seller  and  purchaser  (vendor  and  vendee)  of  real 
estate,  to  impeach  the  conveyance  on  the  ground  of  fraud  as  to  ihe  plaintiff, 
and  subsequently,  without  bringing  the  cause  to  trial,  an  order  is  entered  dis- 
continuing or  dismissing  the  action  as  to  the  purchaser,  such  discontinuance 
or  dismissal  does  not  bar  a  new  suit  against  him  for  the  same  cause. 

A  party  who  has  entered  into  a  contract  of  sale,  through  an  agent,  for  the  pur- 
chase of  real  estate,  and  made  the  customary  deposit,  (ten  per  cent.,)  is  not 
compelled  to  accept  a  deed  where  a  notice  of  Us  pendens  is  filed,  and  actual 
notice  given  him  of  it,  impeaching  the  vendor's  title,  before  he  has  proceeded 
further  with  his  bargain. 

Where  the  vendor  is  fully  bound,  by  his  contract  of  sale,  and  chargeable  within 
the  statute,  the  vendee  is  also  bound,  although  he  has  not  signed  any  writing 
personally,  or  by  an  authorized  agent. 
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JWio-For/c  Special  Term,  June,  1857. 

JOSIAH  SUTHERLAND,  for  plaintiff. 
SAMUEL  J.  TILDEN,/OT-  defendant. 

HOFFMAN,  Justice.  The  action  is  to  enforce  the  specific 
execution  of  a  contract  for  the  purchase  of  certain  premises, 
known  as  No  17,  West  Thirty-first  street,  in  New-York.  The 
plaintiff  was  to  give  a  good  and  sufficient  title,  and  the  defend- 
ant to  pay  the  consideration  money  of  $13,000,  viz.,  $1,300  in 
cash,  and  the  balance  in  the  manner  set  forth  in  the  complaint. 

The  memorandum,  or  contract  of  sale  is  as  follows : 

"  Receipt  for  deposit,  $1,300. 

"  New- York,  March  23,  1857. 

"  Received  from  John  Campbell,  Esq.,  $1,300,  being  ten  per 
cent,  of  the  amount  of  his  purchase  at  private  sale  this  day,  of 
Baker  &  Weeks,  of  house  and  lot  No.  17,  West  31st  street,  for 
the  sum  of  $13,000,  for  which  good  and  sufficient  title  is  to  be 
given  by  the  vendor,  Justus  Earl. 

"  This  payment  is  made  and  received  in  reference  to  the  con- 
ditions announced  at  the  sale,  and  payable  to  the  seller  on  the 
return  of  this  receipt  to  us,  indorsed  by  the  purchaser.  Balance 
payable  on  the  1st  of  May,  1857. 

"  BAKER  &  WEEKS,  Auctioneers. 

"  Terms — 10  per  cent,  down  ;  $6,000  can  remain  on  mortgage 
for  five  years,  at  7  per  cent,  half  yearly ;  the  balance  on  or  be- 
fore the  first  of  May,  1857,  when  possession  will  be  given." 

On  the  27th  of  July,  1854,  a  suit  was  commenced  by  the 
Harlem  railroad  company  against  Alexander  Kyle  and  Justus 
Earl,  the  present  plaintiff,  impeaching  a  conveyance  from  the 
former  to  the  latter  of  the  premises  in  question,  on  the  ground 
of  fraud  as  against  the  company.  A  notice  of  lis  pendens  was 
duly  filed. 

On  the  9th  of  April,  1857,  an  order  or  judgment  was  made 
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in  that  action,  whereby  it  was  declared  that,  by  virtue  of  the 
separate  judgment  taken  against  Kyle,  and  other  matters  re- 
cited, the  suit  had  become  discontinued  as  to  the  defendant 
Earl,  and  was  at  an  end  as  to  such  defendant. 

On  the  30th  of  April,  1857,  another  action  was  commenced 
against  Earl,  the  present  plaintiff,  and  a  lis  pendens  duly  filed. 
It  is  to  set  aside  the  same  deed. 

1st.  The  former  action  was  not  brought  to  a  trial  against 
Earl,  and  I  am  of  opinion  that  the  dismissal  or  discontinuance 
as  to  him  does  not  bar  a  new  suit. 

2d.  Then  the  most  favorable  manner,  for  the  plaintiff,  in 
which  the  case  can  be  presented  is  to  consider  it  as  if  a  notice 
of  lis  pendens  had  for  the  first  time  been  filed  on  the  30th  of 
April,  1857.  The  contract  had  been  entered  into  on  the  23d 
of  March,  185",  and  the  ten  per  cent,  then  deposited  with  the 
auctioneer.  It  was  to  be  completed  on  the  1st  of  May  ensu- 
ing. Nothing  else  had  been  done  towards  the  consummation 
of  the  agreement. 

The  question,  then,  is,  whether  a  party  who  has  entered  into 
a  contract  of  sale  through  an  agent,  and  made  the  customary 
deposit,  and  is  to  have  a  perfect  title,  is  compellable  to  accept 
a  deed  when  a  notice  of  lis  pendens  is  filed,  and  ac,tual  notice  given 
him  of  it,  impeaching  the  vendor's  title,  before  he  has  proceeded 
further  with  his  bargain.  I  do  not  think  that  Parks  agt.  Jack- 
son, (11  Wend.  443,)  strong  as  it  is,  decides  the  case.  That 
was  the  case  of  the  ordinary  contracts  of  sale  of  unimproved 
country  lands,  of  possession  actually  taken,  of  improvements 
made;  and  the  case  arose  before  the  act  of  1823,  as  to  filing 
notices  in  the  clerk's  office. 

The  supreme  court,  and  the  chancellor  in  the  court  of  errors, 
had  held  the  case  to  be  within  the  general  rule  as  to  the  effect 
of  a  chancery  lis  pendens.  But  the  contrary  decision  of  the 
court  above  does  not  involve  a  case  like  the  present,  where 
there  is  nothing  but  an  executory  contract  to  purchase,  with 
the  usual  deposit. 

The  case,  and  the  reasons  of  the  case,  prove  that  the  prin- 
ciple was  the  protection  of  honest  purchasers,  who  would  other- 
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wise  lose  their  lands  and  improvements.  But  a  purchaser  who 
is  reluctant  to  run  the  least  risk  in  completing  his  purchase,  is 
in  a  different  situation.  +. 

It  would  be  manifest  injustice  to  allow  the  alleged  fraudulent 
vendor  to  take  the  purchase  money,  and  the  purchaser  to  hold 
the  land  clear.  Then  if  it  is  said,  the  purchaser  can  be  made 
a  party,  and  the  money  secured  until  the  event  of  the  suit,  the 
answer  is,  that  the  party  impeaching  the  sale  is  not  a  party  to 
the  contract,  and  may  be  totally  dissatisfied  with  its  terms,  and 
prefer  the  land  which  he  seeks  to  recover. 

It  deserves  notice,  also,  that  by  the  rule  of  the  court  of  chan- 
cery, a  plea  ot  a  purchase  for  valuable  consideration,  without 
notice,  to  protect  a  purchaser,  was  only  available  when  he  had 
fully  completed  a  contract  of  sale  before  such  notice.  (Lord 
Redes.  Treat.  223 ;  Beames  on  Pleas,  238.) 

3d.  It  is  insisted  by  the  defendant  that  the  memorandum  of 
sale  is  not  sufficient  to  charge  him  within  \he  statute. 

The  law  appears  to  be,  that  if  a  vendor  is  fully  bound  within 
the  act,  the  vendee  is  so,  although  he  has  not  signed  any  writ- 
ing, personally  or  b)  an  authorized  agent.  (Worrall  agt.  Munn, 
1  Seld.  244  ;  M'  Crea  agt.  P  armor  t,  10  Wend.  460  ;  M'Whorter 
agt.  M'Mahan,  10  Paige,  392;  Coles  agt.  Brown,  id.  496; 
Townsend  agt.  Hubbard,  1  Hill's  Rep.  351 ;  Jenks  agt.  Stewart, 
5  Sand.  101.) 

The  provision  of  the  statute  of  1813  was,  that  the  contract 
was  void  unless  signed  by  the  party  to  be  charged.  Hence  an 
action  for  specific  performance  would  lie  against  a  vendor,  upon 
his  sole  signature  to  a  paper  writing,  and  against  a  vendee 
under  like  circumstances. 

The  Revised  Statutes  (2  R.  S.  135,  §  8,)  changed  the  rule 
so  as  to  require  a  subscription  to  a  memorandum,  or  contract, 
by  the  party  by  whom  the  sale  is  to  be  made,  or  his  authorized 
agent.  When  this  is  sufficient,  the  vendee  appears  to  be  bound 
substantially  as  by  a  parol  contract.  In  truth,  the  doctrine  of 
Bollard  agt.  Walker  (3  John.  Ca.  60)  appears  to  be  adopted  as 
the  law.  In  the  present  instance,  the  receipt  states  the  deposit 
to  have  been  received  from  the  defendant. 
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The  question,  then,  is,  whether  Earl  could  have  been  com- 
pelled to  execute  the  contract? 

His  name  appears  in  the  written  paper  as  the  vendor ;  and 
had  Baker  &  Weeks  signed  as  agents,  I  apprehend  the  statute 
would  be  complied  with.  (Townsend  agt.  Hubbard,  1  Hill,  357; 
Williams  agt.  Christie,  4  Duer,  29.)  If  the  name  of  the  princi- 
pal appears,  so  that  the  contract  is  explicitly  shown  to  be  with 
him,  and  the  signature  is  as  his  agent  it  is  enough. 

And,  in  my  opinion,  the  signature  of  Baker  &  Weeks,  as 
auctioneers,  is  equivalent  to  one  as  agents. 

For  the  reason,  however,  before  stated,  the  complaint  must 
be  dismissed. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  GERRITT  SMITH  agt.  KING  ALLEN  and 
four  others. 

The  person  making  the  verification  of  a  pleading  (when  not  the  party)  should 
specifically  set  forth  therein  his  knowledge  of  each  material  fact  stated  in  the 
pleading,  or  the  grounds  of  his  belief  of  the  truth  of  the  allegations  of  the  same, 
and  so  far  as  he  speaks  of  his  own  knowledge,  he  must  state  what  knowledge 
he  has;  and  when  he  speaks  of  his  belief,  he  must  state  the  sources  of  his  in- 
formation as  well  as  the  grounds  of  his  belief. 

The  usual  affidavit  that  the  pleading  is  true,  &c.,  in  the  language  of  the  Code, 
although  no  allegation  is  stated  in  the  pleading  on  information  and  belief,  is 
not  a  compliance  with  the  157th  section. 

Essex  Special  Term,  Sept,  1856. 

MOTION  by  defendants  Russell  and  Eastwood  to  set  aside 
judgment  entered  against  the  defendants. 

The  complaint  was  verified  by  the  attorney  of  the  relator ; 
the  attorney  of  the  defendants  Russell  and  Eastwood,  deeming 
the  verification  defective,  put  in  an  answer  without  a  verification. 
The  plaintiffs'  attorney  returned  the  answer,  and  entered  judg- 
ment against  all  the  defendants.  The  verification  by  the  attor- 
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ney  of  the  relator  stated  that  the  action  was  founded  upon  the 
official  bond  of  the  defendant  King  Allen,  as  sheriff,  &c. ;  lhat 
a  certified  copy  thereof  was  in  the  possession  of  his  attorney, 
together  with  the  order  of  the  supreme  court,  made  in  the  ac- 
tion, and  the  affidavits  on  which  such  order  was  granted  ;  that 
the  said  relator  was  not  within  the  county  in  which  the  depo- 
nent resides,  but  resided  in  the  county  of  Madison,  and  was  not 
capable  of  making  the  affidavit  of  verification  of  the  complaint ; 
that  he,  the  deponent,  had  read  the  complaint,  and  knew  the 
contents  thereof,  and  that  the  same  was  true  of  his  own  knowl- 
edge, except  as  to  the  matters  which  are  therein  stated  on  his 
information  and  belief,  and  as  to  those  matters  he  believed  it 
to  be  true.  The  defendants'  affidavits  showed  that  they  had  a 
defence  on  the  merits  to  the  plaintiffs'  action. 

R.  S.  HALE,  for  defendants  Russell  and  Eastwood. 
A.  C.  HAND,  for  plaintiffs. 

PAIGE,  Justice.  The  provisions  in  relation  to  the  verifica- 
tion of  a  pleading  are  to  be  found  in  §  157  of  the  Code.  In 
the  more  recent  decisions  it  has  been  held  that  a  pleading  may 
in  all  cases  be  verified  by  the  attorney,  where  the  party  is  not 
within  the  county  where  the  attorney  resides,  or  is  incapable  of 
making  the  affidavit;  and  that  it  may  also  be  verified  by  the 
attorney,  whether  the  party  is  within  the  county  or  not,  when 
the  action  or  defence  is  founded  upon  a  written  instrument  for 
the  payment  of  money  only,  and  such  instrument  is  in  the  pos- 
session of  the  attorney,  or  when  all  the  material  allegations  of 
the  pleading  are  within  the  persona]  knowledge  of  the  attorney. 
This  construction  was  given  to  this  section  of  the  Code  by  Jus- 
tice PARKER  in  Standard  agt.  Mattice,  (7  How.  4  ;)  by  Justice 
BARCULO  in  Roscoe  agt.  Mason,  (7  How.  121  ;)  by  Judge  DUER 
in  Le  Fevre  agt.  Latson,  (5  Sand.  R.  650  ;)  and  by  Justice  HAR- 
RIS in  Treadwell  agt.  Fassett,  (10  How.  184.)  Justice  HAND 
gave  a  different  construction  to  the  157th  section  in  Hunt  agt. 
Meacham,  (6  How.  400.) 

I   am,  on   reflection,  inclined   to  concur  in  the  construction 
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— , 

given  to  this  section  by  Justices  PARKER,  BARCULO  and  HARRIS, 
and  by  Judge  DUER,  although  the  language  of  the  section  would 
seem,  on  the  first  view,  not  to  justify  it.  The  construction  in 
which  I  concur  is  called  for  by  the  apparent  intention  of  the 
legislature  ;  and  I  think  it  is  necessary  to  give  effect  to  all  parts 
of  the  section.  But  the  157th  section  requires,  when  a  plead- 
ing is  verified  by  any  other  person  than  the  party,  that  the  per- 
son making  the  verification  shall  set  forth,  in  the  affidavit,  his 
knowledge,  or  the  grounds  of  his  belief  on  the  subject.  This 
provision  of  the  section  is  not  sufficiently  complied  with  in  the 
affidavit  of  the  attorney  of  the  relator.  The  attorney  should 
have  set  forth  in  his  affidavit,  specifically,  his  knowledge  of 
each  of  the  facts  stated  in  the  complaint,  or  the  grounds  of  his 
belief  on  the  subject.  The  usual  affidavit,  that  the  pleading  is 
true,  &c.,  in  the  language  of  the  Code,  although  no  allegation 
is  stated  in  the  pleading  on  information  and  belief,  is  not,  in 
Yny  judgment,  a  compliance  with  the  157th  section.  The  per- 
son making  the  verification  (when  not  the  party)  should  specifi- 
cally set  forth  therein  his  knowledge  of  each  material  fact 
stated  in  the  pleading  verified,  or  the  grounds  of  his  belief  of 
the  truth  of  the  allegation  of  the  same,  and  so  far  as  he  speaks 
of  his  own  knowledge,  he  must  state  what  knowledge  he  has ; 
and  when  he  speaks  of  his  belief,  he  must  state  the  sources  of 
his  information,  as  well  as  the  grounds  of  his  belief.  (11  How. 
Pr.  R.  149;  5  id.  237;  10  id.  184.)  This  was  not  done  by 
the  plaintiffs'  attorney  in  this  case.  The  affidavit  of  verifica- 
tion of  the  complaint  being  defective,  the  defendants  Russell 
and  Eastwood  had  a  right  to  put  in  their  answer  without  a  veri- 
fication. (8  How.  212.)  The  judgment  entered  against  them 
must,  therefore,  be  set  aside,  and  the  answer  served  by  them 
must  stand  as  the  answer  to  the  complaint. 

As  there  is  some  reason  for  doubt  in  respect  to  the  extent  of 
the  requirements  of  the  157th  section  of  the  Code,  I  will  grant 
the  motion  to  set  aside  the  judgment  without  costs. 

The  affidavit  of  the  defendant  Eastwood,  shows  that  the  ac- 
tion should  have  been  brought  upon  the  second  bond  given  by 
the  sheriff,  and  not  upon  the  one  on  which  the  action  was  actu- 
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ally  brought.  The  defendants  Russell  and  Eastwood  are  there- 
fore, at  all  events,  entitled  to  have  the  judgment  set  aside  on 
the  payment  of  costs. 


SUPREME  COURT. 

JUSTUS  H.  AKIN  agt.  THE  ALBANY  NORTHERN  RAILROAD 
COMPANY,  CHAUNCEY  VIBBARD  and  others. 

Where  the  plaintiff  commenced  his  action  for  a  specific  performance  against  one 
of  the  defendants,  who  appeared  and  answered,  and  after  joining  issue,  and 
before  the  trial  which  had  been  noticed,  the  plaintiff,  upon  application  to  the 
court  upon  notice,  obtained  an  order  adding  three  other  persons  as  parties  de- 
fendants, and  that  the  pleadings  and  proceedings  be  amended  by  adding  said 
three  persons  as  parties  defendants,  and  that  the  plaintiff  have  liberty  to  amend 
his  complaint  by  inserting  therein  the  necessary  allegations  to  connect  the 
said  parties  defendants  with  the  cause  of  action,  and  without  service  of  a  copy 
of  the  order,  or  of  a  copy  of  the  summons,  or  complaint,  or  without  further 
notice  to  the  defendants,  the  plaintiff  obtained  judgment  against  all  the  de- 
fendants by  default, 

Held,  that  the  plaintiff's  proceedings  and  judgment  should  be  set  aside  with 
costs  —  he  was  all  wrong.  There  is  no  way  of  bringing  a  party  into  court,  and 
within  its  jurisdiction,  against  his  will,  but  by  the  service  of  process. 


Jilbany  Special  Term,  Jlug.,  1856. 

MOTION  to  set  aside  judgment  for  irregularity. 

The  action  was  brought  to  obtain  a  specific  performance. 
The  suit  was  originally  commenced  against  the  Albany  North- 
ern Railroad  Company  as  sole  defendant.  The  plaintiff  alleged 
in  his  complaint  that,  on  the  23d  of  July,  1852,  he  conveyed 
to  the  defendant  a  right  of  way  over  his  land  for  the  track  of 
its  road  ;  and  that,  in  and  by  the  conveyance,  the  defendant 
covenanted  and  agreed  to  construct  and  maintain,  over  its  road, 
certain  crossings  for  the  use  of  the  plaintiff;  and,  although  the 
defendant  had  accepted  the  conveyance  and  taken  possession 
of  the  road,  the  crossings  had  not  been  constructed.  The  de- 

VOL.  XIV.  22 
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fendant  appeared  and  put  in  an  answer,  and  on  the  25th  of 
March,  the  issue  was  noticed  for  trial  at  a  special  term  to  be 
held  on  the  14th  of  April.  On  ihe  first  of  April  the  plaintiff, 
upon  due  notice,  obtained  an  order  that  Chauncey  Vibbard, 
John  L.  Schoolcraft  and  Andrew  White,  who  had  been  ap- 
pointed receivers  of  the  Albany  Northern  Railroad  Company, 
be  added  as  parties  defendants,  and  that  the  pleadings  and  pro- 
ceedings be  amended  by  adding  said  receivers  as  parties,  and 
that  the  plaintiff  have  liberty  to  amend  his  complaint  by  insert- 
ing therein  the  necessary  allegations  to  connect  the  said  parties 
defendants  with  the  cause  of  action  set  forth  in  the  complaint. 
The  receivers  were  not  served  with  a  copy  of  the  order,  or  with 
a  summons  or  complaint,  but  without  further  notice  the  plain- 
tiff proceeded,  on  the  25th  of  April,  to  take  judgment  against 
all  the  defendants  by  default. 

The  judgment  requires  the  Northern  Railroad  Company  to 
construct  the  specified  crossings  within  sixty  days  after  being 
served  with  a  copy  of  the  judgment,  and  also  requires  the  de- 
fendants Chauncey  Vibbard  and  others  to  pay  to  the  plaintiff 
$250  damages,  and  $123.96  costs,  out  of  any  moneys  that  may 
have  come  to  their  hands,  or  might  thereafter  come  to  their 
hands,  as  receivers  of  the  Northern  Railroad  Company. 

A  copy  of  this  judgment  was  served  upon  all  the  parties. 

The  defendants  moved  to  set  aside  the  judgment.  All  the 
defendants  joined  in  the  motion.  The  plaintiff  also  moved  at 
the  same  time  for  a  writ  of  assistance,  or  such  other  order,  writ 
or  process  as  the  court  might  see  fit  to  grant,  to  compel  the  de- 
fendants to  execute  the  judgment. 

G.  VAN  SANTVOORD,  for  plaintiff. 

JOHN  H.  REYNOLDS  and  0.  MEADS,  for  defendants. 

HARRIS,  Justice.  "  Civil  actions,  in  the  courts  of  record  of 
this  state,  shall  be  commenced  by  the  service  of  a  summons." 
This  is  the  mandate  of  the  legislature  ;  and  I  know  of  no  other 
mode  of  bringing  a  party  into  court  against  his  will.  Until 
served  with  process,  the  court  has  no  jurisdiction  over  him : 
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and  yet,  in  this  case,  we  have  three  persons  made  defendants 
in  an  action,  and  that  action  brought  to  trial,  and  final  judgment 
rendered  against  them,  without  service  of  process,  or  any  other 
notice  except  that  an  application  would  be  made  for  leave  to 
sue  them. 

The  record  of  the  judgment  presents  the  anomaly  of  a  suit 
commenced  against  one  defendant,  a  complaint  against  the 
same  defendant,  and  then  a  final  judgment  against  three  per- 
sons who  are  strangers  to  the  pleadings :  their  names  appear 
for  the  first  time  in  the  judgment.  It  needs  but  to  state  the 
facts  to  show  that  the  proceedings  cannot  be  upheld. 

Nor  was  the  plaintiff  in  a  situation  to  proceed  to  trial  upon 
the  issue  already  joined.  Having  obtained  leave  to  amend  the 
complaint,  he  was  required  to  serve  a  copy  of  the  amended  com- 
plaint upon  all  the  defendants.  The  effect  of  amending  was, 
to  strike  out  the  issue  that  had  been  joined.  It  was  the  right 
of  the  defendant,  who  had  already  answered,  to  put  in  a  new 
answer  to  the  amended  complaint.  (See  Ward  agt.  Dewey,  12 
How.  193.) 

The  motion  to  set  aside  the  judgment  must  be  granted,  and 
the  plaintiff's  motion  denied.  The  plaintiff  should  be  charged 
with  the  costs  of  one  motion. 


SUPREME  COURT. 

JOHN  RANKIN,  JR.,  receiver,  &c.,  respondent,  agt.  HENRY  H. 
ELLIOTT,  appellant. 

The  10th  section  of  the  general  railroad  act  of  1850  (Sess.  Laws  o/lS-'tO,  chap. 
140,  p.  211,)  declares  that  each  stockholder  shall  be  individually  liable  to  the 
creditors  of  the  company,  to  an  amount  equal  to  the  amount  unpaid  on  the 
stock  held  by  him,  for  all  the  debts  and  liabilities  of  the  company,  until  the 
whole  amount  of  the  capital  stock  so  held  by  him  shall  have  been  paid  to  the 
company.  The  same  section  also  makes  the  stock  hold  is  jointly  and  severally 


340  NEW-YORK  PRACTICE  REPORTS. 

Rankin,  jr.,  agt.  Elliott. 

liable  to  the  laborers  and  servants  of  the  company  for  services  performed,  &c. 
It  then  provides  that  the  stockholders  shall  not  be  liable  to  an  action  therefor 
before  an  execution  shall  be  returned  unsatisfied  against  the  corporation. 

Admitting  that  this  last  portion  of  the  section  applies  to  the  creditors  generally, 
equally  with  the  laborers  and  servants  of  the  company,  (of  which  there  is  no 
doubt,)  the  question  is, 

Has  a  general  creditor  of  the  company  by  a  prior  judgment,  with  an  execution 
thereon  returned  unsatisfied,  a  lien  or  prior  claim  upon  these  demands  for  un- 
paid subscriptions  for  stock,  in  preference  to  other  subsequent  or  junior  gen- 
eral judgment  creditors  of  the  company,  who  have  in  like  manner  exhausted 
their  legal  remedies  against  the  corporation  ?  Held,  that  he  has  not. 

Where  such  subsequent  or  junior  judgment  creditors  have  proceeded  by  action 
against  the  railroad  company  in  behalf  of  themselves  and  all  the  other  credit- 
ors of  the  corporation,  and  obtained  an  injunction  order  restraining  the  com- 
pany from  disposing  of  or  parting  with  their  effects,  &c.,  also  an  order  of  se- 
questration against  the  company,  an  order  of  reference,  and  an  order  restrain- 
ing proceedings  at  law  by  all  the  creditors  of  the  company,  and  directing  the 
creditors  to  exhibit  their  claims  before  the  referee,  &c.,  and  an  order  appoint- 
ing a  receiver,  an  action  brought  subsequently  thereto  by  such  prior  judgment 
creditor  against  the  stockholders  to  recover  and  apply  the  amount  of  their  un- 
paid subscriptions  to  the  payment  of  his  judgment,  will  be  restrained  by  the 
court  from  further  prosecution. 

Whatever  preference  the  commencement  of  an  action  by  one  creditor  may  give 
over  another  creditor  who  brings  a  subsequent  action  against  the  same  stock- 
holder, under  the  section  referred  to,  it  settles  nothing  in  respect  to  proceed- 
ings previously  commenced  under  the  Revised  Statutes  with  a  view  to  a  se- 
questration of  the  effects  of  the  corporation  for  the  benefit  of  the  creditors 
generally. 

By  force  of  the  proceedings  in  the  action  for  sequestration  and  for  a  receiver, 
&c.,  all  the  stock,  property,  things  in  action  and  effects  of  the  company  are 
placed  in  the  hands  of  the  court,  and  beyond  the  reach  of  any  particular  cred- 
itor, except  by  coming  in  under  those  proceedings  for  a  rateable  share  upon  an 
equitable  distribution  of  the  effects. 

Cayuga  General  Term,  June,  1856. 

T.  R.  STRONG,  WELLES  and  SMITH,  Justices. 

APPEAL  from  an  order  at  special  term  enjoining  defendant, 
Elliott,  against  the  further  prosecution  of  four  several  actions 
against  John  S.  King,  Alexander  S.  Diven,  Eben  Smith  and 
Franklin  E.  Smith  respectively,  &c 

S.  A.  FOOT,  for  appellant. 

H.  0.  CHESEBRO,  for  respondent. 
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By  the  court — WELLES,  Justice.  On  the  14th  day  of  Sep- 
tember, 1854,  Morse,  Pierson  and  Phelps  recovered  judgment 
in  this  court  against  the  Canandaigua  and  Niagara  Falls  Rail- 
road Company  for  $901.70,  which  was  docketed  on  that  day  in 
the  office  of  the  clerk  of  Ontario  county.  After  an  execution 
issued  upon  that  judgment  was  returned  unsatisfied,  and  on  the 
19th  day  of  December,  1854,  the  plaintiffs  therein  commenced 
an  action  in  this  court,  in  behalf  of  themselves  and  all  other 
creditors  of  the  company,  and  obtained  an  injunction  order 
against  the  company,  restraining  the  company  from  disposing 
of,  or  parting  with  their  effects,  &c. 

Afterwards,  and  on  the  2d  day  of  January,  1855,  the  plain- 
tiffs in  that  action  obtained  an  order  of  sequestration  against 
the  company,  and  an  order  referring  it  to  a  referee  to  appoint 
a  receiver,  and  for  other  purposes,  which  resulted  in  the  ap- 
pointment of  the  plaintiff  in  this  action  as  such  receiver,  who 
filed  his  bond  on  the  18th  day  of  January,  1855. 

On  the  same  day  that  the  order  was  made  referring  it  to  a 
referee  to  appoint  a  receiver,  and  at  the  same  term  of  the  court, 
another  order  was  made  in  the  same  action  restraining  proceed- 
ings at  law  by  all  the  creditors  of  the  company,  and  directing 
the  creditors  to  exhibit  their  claims  before  the  referee,  and  be- 
come parties  to  the  action,  in  six  months  from  the  first  publica- 
tion of  the  order,  and  in  default  thereof  to  be  precluded,  &c., 
and  directing  the  order  to  be  published  once  a  week  for  six 
weeks  in  the  state  paper,  and  in  several  other  papers  indicated 
in  the  order. 

The  summons  and  complaint  in  the  action  in  which  the  fore- 
going orders  were  made,  were  filed  in  the  office  of  the  clerk  of 
Ontario  county  on  or  before  the  4th  day  of  January,  1855,  that 
being  the  county  designated  as  the  place  of  trial. 

On  the  4th  day  of  August,  1854,  the  defendant  in  this  action 
obtained  a  judgment  against  the  railroad  company  for  $3,035. 
43,  which  was  docketed  in  Ontario  county  on  the  5th  of  the 
same  month.  After  execution  on  this  judgment  was  returned 
unsatisfied,  and  on  the  6th  day  of  January,  1855,  summonses 
and  complaints  were  made  out  in  favor  of  the  defendant  in  this 
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action  against  King,  Diven  and  the  two  Smiths  respectively,, 
and  were  served  upon  them  as  follows  :  on  King,  January  13th, 
1855;  on  Diven,  January  15th,  1855,  and  on  E.  and  F.  E. 
Smith,  January  8th,  1855. 

These  actions  were  severally  brought  under  the  tenth  section 
of  the  general  railroad  act  of  1850,  (Sess.  Laws  0/1850,  ch.  140, 
p.  211,)  against  the  defendants  therein  respectively  as  stock- 
holders, to  recover  unpaid  subscriptions  to  the  capital  stock  of 
the  company.  The  defendants  have  all  appeared  and  answered 
the  complaints,  and  the  actions  have  been  several  times  noticed 
for  trial,  but  have  not  been  tried,  and  are  still  pending  in  this 
court. 

The  same  order  for  the  appointment  of  a  receiver,  made  Jan- 
uary 2d,  1855,  among  other  things,  directs  the  receiver  to  pro- 
ceed to  collect  the  moneys  due  the  corporation  ;  and  he  has 
commenced  actions  against  King,  Diven  and  the  Smiths,  to  re- 
cover the  amounts  due  from  them  respectively  for  the  same  un- 
paid subscriptions  to  the  capital  stock  of  the  company,  for 
which  the  actions  were  brought  against  them  by  the  defendant, 
Elliott,  as  above  stated. 

The  aggregate  amount  of  unpaid  judgments  against  the  com- 
pany exceeds  $40,000,  of  which  rising  of  $20,000  have  been 
established  by  plaintiffs,  and  persons  holding  them,  before  the 
referee,  in  pursuance  of  the  orders  appointing  the  referee,  and 
directing  the  creditors  to  exhibit  their  claims  before  the  receiver, 
&c.,  as  before  stated. 

The  complaint  in  this  action,  which  was  verified  February 
6th,  1856,  among  other  things,  prays  that  the  defendant,  Elli- 
ott, be  restrained  from  the  further  prosecution  of  the  actions 
brought  by  him  against  King,  Diven  and  the  Smiths,  or  from 
collecting  or  receiving,  or  endeavoring  to  collect  or  receive, 
from  the  defendants  in  those  actions,  any  of  the  unpaid  sub- 
scriptions by  them  to  the  capital  stock  of  the  company. 

The  defendant's  answer  in  this  action,  which  was  verified 
March  20th,  1856,  admits  the  matters  of  fact  stated  in  the  com- 
plaint. 

At  a  special  term  held  at  Uanandaigua  in  April,  1856,  an 
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order  was  made,  upon  due  notice,  and  after  hearing  of  the  par- 
ties, enjoining  the  defendant  from  the  further  prosecution  of  the 
actions  so  brought  by  him  against  King,  Diven  and  the  Smiths, 
and  from  collecting  or  receiving  from  them  any  part  of  their 
unpaid  subscriptions  to  the  said  capital  stock,  &c. 

From  that  order  this  appeal  is  brought. 

At  the  time  the  action  was  commenced  by  Morse,  Pierson 
and  Phelps  against  the  railroad  company,  in  behalf  of  them- 
selves and  the  other  creditors — particularly  upon  the  making  of 
the  orders  in  that  action  on  the  2d  of  January,  1855 — all  the 
effects  of  the  company,  including  its  claims  against  King,  Diven 
and  the  Smiths,  for  unpaid  subscriptions  for  stock,  were  taken 
possession  of  by  the  court  for  the  benefit  of  the  creditors  of  the 
company  generally,  and  thereby  became  placed  in  the  custody 
of  the  law.  The  section  of  the  railroad  act,  which  the  defend- 
ant claims  entitles  him  to  sustain  his  action  against  the  delin- 
quent stockholders,  applies  equally  to  all  creditors  who  have 
exhausted  their  remedy  at  law  against  the  company. 

The  defendant  claims  that  he  has  obtained  a  lien  upon  these 
demands  for  unpaid  subscriptions  for  stock,  in  preference  to 
other  creditors  of  the  corporation,  which  claim  is  founded  upon 
the  fact  that  he  has  asserted  his  right  by  bringing  an  action 
therefor  before  any  other  creditor. 

At  the  time  the  order  of  sequestration  was  made  in  this  case, 
the  defendant  occupied  the  position  of  a  general  creditor  of  the 
railroad  company  by  judgment,  with  an  execution  thereon  re- 
turned unsatisfied.  This  judgment  was  prior  in  time  to  that  of 
the  creditor  upon  whose  application  the  sequestration  was  or- 
dered. But  it  is  not  perceived  how  that  fact  alone  could  create 
a  lien  or  preference  over  subsequent  judgment  creditors,  who 
had  in  like  manner  exhausted  their  legal  remedies  against  the 
corporation.  The  statute  referred  to  certainly  gives  no  such 
preference.  The  tenth  section  merely  declares  that  each  stock- 
holder shall  be  individually  liable  to  the  creditors  of  the  com- 
pany to  an  amount  equal  to  the  amount  unpaid  on  the  stock 
held  by  him,  for  all  the  debts  and  liabilities  of  the  company, 
until  the  whole  amount  of  the  capital  stock  so  held  by  him 
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shall  have  been  paid  to  the  company.  The  same  section  also 
makes  the  stockholders  jointly  and  severally  liable  to  the  labor- 
ers and  servants  of  the  company,  for  services  performed,  &c. 
It  then  provides  that  the  stockholders  shall  not  be  liable  to  an 
action  therefor  before  an  execution  shall  be  returned  unsatisfied 
against  the  corporation. 

Admitting  that  this  last  portion  of  the  section  applies  to  the 
creditors  generally,  equally  with  the  laborers  and  servants  of 
the  company,  which  I  think  cannot  be  doubted,  still  the  section 
leaves  judgment  creditors,  whose  judgments  were  not  recovered 
for  services  rendered,  upon  an  equal  footing,  without  any  dis- 
crimination in  respect  to  the  times  the  debts  were  contracted, 
or  the  judgments  therefor  recovered. 

Whatever  preference  the  commencement  of  an  action  by 
one  creditor  may  give  over  another  creditor,  who  brings  a  sub- 
sequent action  against  the  same  stockholder,  under  the  section 
referred  to,  it  settles  nothing  in  respect  to  proceedings  pre- 
viously commenced  under  the  Revised  Statutes  with  a  view  to 
a  sequestration  of  the  effects  of  the  corporation  for  the  benefit 
of  its  creditors  generally. 

It  is  not  necessary  here  to  inquire  whether  one  such  creditor 
might  not  sustain  an  action  under  the  above  tenth  section  of  the 
railroad  act,  against  one  among  a  number  of  stockholders  who 
were  equally  delinquent,  and  compel  him  singly  to  satisfy  the 
creditor,  and  the  others  to  remain  undisturbed  in  their  delin- 
quency :  or  whether  one  out  of  a  number  of  such  creditors 
could  maintain  actions  against  all  the  delinquent  stockholders, 
the  result  of  which  might  be  the  appropriation  to  the  single 
creditor  of  the  whole  available  effects  of  the  company,  to  the 
exclusion  of  all  other  creditors  equally  entitled — provided  no 
proceedings  have  been  instituted  on  behalf  of  the  creditors  gen- 
erally, with  a  view  to  an  equitable  rateable  assessment  upon 
the  delinquent  stockholders,  and  distribution  among  the  credit- 
ors; or  whether  the  section  referred  to  does  not  rather  contem- 
plate such  equitable  proceeding  in  the  first  instance.  But  after 
such  proceedings  have  been  instituted  and  progressed  to  the 
extent  that  they  have  gone  in  this  case,  it  seems  to  me  to  be 
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within  the  acknowledged  power  of  the  court,  and  according  to 
the  most  obvious  principles  of  equity,  that  a  single  creditor, 
aiming  at  an  appropriation  of  the  whole  effects  of  the  company, 
to  the  exclusion  of  other  creditors  equally  entitled,  should  not 
afterwards  be  permitted  to  use  the  court  and  its  process  for  the 
purpose  of  promoting  such  aims. 

When  the  court,  in  a  proceeding  within  its  jurisdiction,  has 
regularly  sequestered  the  estate  and  effects  of  a  debtor  for  the 
benefit  of  creditors  generally,  it  will  not  afterwards  permit  an 
individual  creditor  to  use  its  process  to  defeat  or  impair  such 
proceeding,  without  a  prior  legal  or  equitable  lien  upon  the 
property  or  effects  which  he  is  seeking  to  reach.  If  he  attempts 
to  do  so,  after  notice  of  the  other  proceedings,  I  do  not  perceive 
why  he  is  not  in  contempt;  and  it  seems  to  me  that  nothing 
but  the  want  of  such  notice  should  shield  him  from  the  conse- 
quences of  being  adjudged  in  contempt.  But  whether  he  has 
notice  or  not,  I  entertain  no  doubt  of  the  power  and  duty  of 
the  court  to  restrain  him  whenever  the  case  is  properly  brought 
to  its  notice.  (Paxton  agt.  Douglass,  8  Ves.  Jur.  520 — Sum- 
ner's  ed.  and  notes.} 

It  is  quite  immaterial,  in  view  of  the  question  to  be  decided 
in  this  case,  whether  the  receiver  was  appointed  under  the  36th 
section  of  title  4,  (2  R.  S.  463,)  or  under  any  other  law.  There 
can  be  no  doubt,  I  apprehend,  that  a  receiver  under  that  section 
may  sustain  an  action  against  a  debtor  of  the  corporation.  He 
would  have  to  obtain  directions,  or  permission  of  the  court  to 
prosecute ;  and  if  he  commenced  an  action  without  such  per- 
mission, his  proceedings  would  probably  be  set  aside  on  motion. 

In  this  case  the  receiver  was  directed,  in  the  order  for  his 
appointment,  to  collect  all  moneys  due  the  corporation. 

The  section  provides  in  terms  for  sequestrating  the  stock, 
property,  things  in  action  and  effects  of  the  corporation,  and  for 
the  appointment  of  a  receiver ;  and  one  of  the  orders  of  the  2J 
of  January  follows  the  language  of  the  section.  The  terms 
"things  in  action  and  effects,"  clearly  embrace  these  claims 
against  the  delinquent  stockholders. 

By  force  of  the  proceedings  in  the  action  in  which  those 
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orders  were  made,  all  the  stock,  property,  things  in  action  and 
effects  of  the  company,  were  placed  in  the  hands  of  the  court, 
and  beyond  the  reach  of  any  particular  creditor,  except  by  com- 
ing in  under  those  proceedings  for  a  rateable  share  upon  an 
equitable  distribution  of  the  effects. 

The  defendant  cannot  proceed  with  his  actions  to  judgment 
and  execution  without  involving  a  direct  conflict  with  the  ac- 
tion previously  commenced  in  behalf  of  the  creditors  gener- 
ally, and  thwarting  the  benign  and  equitable  provisions  of  the 
statute. 

For  these  reasons  the  order  appealed  from  should  be  affirmed. 


SUPREME  COURT. 

OSCAR  F.  DAVIS  agt.  GEORGE  W.  AINSWORTH  and  SEYMOUR 
AINSWORTH. 

Where  an  attachment  against  the  property  of  an  absent  debtor  is  issued,  under 
the  Code,  in  an  action  pending  in  this  court,  by  a  justice  of  this  court,  and  hia 
term  of  office  expires  pending  the  proceedings,  an  application  thereafter  re- 
quiring the  sheriff  to  sell  the  perishable  property  attached,  is  properly  made  in 
this  court.  The  judge  who  granted  the  attachment  did  not  act  as  a  commis- 
sioner under  the  Revised  Statutes,  but  as  one  of  the  judges  of  the  court,  and 
the  proceedings  did  not  die  with  his  term  of  office. 

Where  a  portion  of  the  property  attached  is  regarded  as  perishable,  the  sheriff 
will  be  authorized  to  sell  the  same  at  public  auction,  and  to  retain  the  pro- 
ceeds to  be  disposed  of  in  the  same  manner  as  the  property,  if  it  had  remained 
unsold. 

Washington  Special  Term,  Jan.,  1856. 

MOTION  for  an  order  authorizing  the  sheriff  of  the  county  of 
Saratoga  to  sell  property,  alleged  to  be  perishable,  attached  by 
him  under  and  by  virtue  of  an  attachment  issued  by  Justice 
BOCKES  in  the  above  action  against  the  property  of  the  defend- 
ant Geo.  W.  Ainsworth,  as  an  absconding  or  concealed  debtor, 
under  the  fourth  chapter  of  article  seven  of  the  Code. 

The  attachment  was  issued  on  the  20th  Nov.,  1855,  and  was 
executed  on  the  same  day.  The  sheriff  and  the  appraisers  on 
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the  inventory  of  the  property  attached  made  by  them,  certified 
that  the  potatoes  therein  mentioned  were  perishable  property ; 
and  this  was  the  only  property  they  did  certify  to  be  perishable. 
The  inventory  consists  principally  of  the  enumeration  of  gro- 
ceries— such  as  sugar,  molasses,  tea,  &c.,  and  of  dry  goods. 

On  the  15th  of  November,  1855,  George  W.  Ainsworth  made 
a  general  assignment  of  his  property  to  John  C.  Hurlburt  and 
the  defendant  Seymour  Ainsworth,  in  trust  for  his  creditors. 
These  assignees,  on  the  3d  of  January,  1856,  claimed  from  the 
sheriff  the  property  attached  by  him  as  their  property :  and 
they,  as  well  as  the  debtor  George  W.  Ainsworth,  oppose  the 
motion  for  the  sale  of  the  attached  property,  as  perishable  ;  and 
they  present  an  affidavit  of  W.  C.  Barrett,  stating  that  none  of 
the  property  attached  is  perishable,  except  the  potatoes. 

H.  GIBSON,  for  plaintiff  and  sheriff. 

J.  C.  HURLBURT,  for  defendants,  and  in  person. 

PAIGE,  Justice.  The  motion  is  properly  made  to  the  court. 
The  attachment  was  issued  by  Justice  BOCKES  in  an  action 
pending  in  the  supreme  court,  as  one  of  its  judges,  and  not  as 
a  commissioner  acting  under  the  Revised  Statutes.  (2  Wendell, 
298.)  The  proceeding,  therefore,  did  not  die  when  his  term  of 
office  expired.  The  provisions  of  the  Revised  Statutes,  in  re- 
lation to  attachments  against  absent  debtors,  are  made  applica- 
ble to  the  manner  of  executing  the  warrant  of  attachment  issued 
under  the  Code,  by  third  persons,  of  the  property  attached, 
and  to  claims  by  virtue  of  such  warrant,  and  to  proceedings  in 
case  such  property,  or  a  part  thereof,  is  perishable.  (§§  232  and 
233  of  the  Code.} 

I  think,  from  the  evidence,  that  the  only  portion  of  the  at- 
tached property  which  I  can  regard  as  perishable  is  the  pota- 
toes. An  order  may  be  entered  authorizing  the  sheriff  to  sell 
them  at  public  auction :  the  proceeds,  deducting  the  expenses 
of  the  sale,  must  be  retained  in  his  hands,  to  be  disposed  of 
in  the  same  manner  as  the  potatoes  would  have  been  had  they 
remained  unsold.  (2  R.  S.  p.  4,  §  9,  1st  ed.) 
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SUPREME  COURT. 

In  the  matter^of  the  application  of  DANIEL  D.  CONOVER  agt. 
CHARLES  DEVLIN. 

A  common  law  certiorari  stays  the  proceedings  of  the  court  to  which  it  is  ad- 
dressed. 

In  proceedings  under  1  jR.  S.  p.  125,  §  56,  by  a  party  succeeding  to  an  office,  to 
get  possession  of  books  and  papers  appertaining  to  it,  the  issuing  of  the  war- 
rants, after  the  magistrate  has  decided  that  the  applicant  is  entitled  to  them, 
is  a  ministerial  and  not  a  judicial  act. 

A  common  law  cerfiorari,  served  after  the  decision  and  before  issuing  the  war- 
rants, suspends  the  powers  of  the  magistrate  at  that  point. 

It  may  not  suspend  them  in  the  midst  of  a  trial,  but  at  the  end  of  it — its  opera- 
tion is  to  suspend  them  at  once. 

If  served  at  any  time  before  execution,  or  process  in  the  nature  of  execution,  is 
issued,  it  stays  the  issuing. 

An  order  by  the  court  allowing  the  writ,  that  it  shall  not  be  deemed  to  operate 
as  a  stay,  does  not  alter  or  modify  the  operation  of  it  in  that  respect,  especially 
if  made  after  the  writ  is  allowed  and  served. 

If  a  conditional  or  partial  allowance  of  the  writ,  so  that  it  shall  not  stay  proceed- 
ings, can  be  made  in  any  case.  Quere — probably  not. 

Where  application  for  the  writ  was  accompanied  with  an  application  for  a  stay 
of  proceedings,  which  was  refused,  held,  that  the  intention  of  the  court,  as 
shown  by  refusing  the  stay,  did  not  change  the  effect  of  the  writ. 

New-York  Special  Term,  July,  1857. 

D.  D.  FIELD,  W.  C.  NOYES  and  D.  FIELD,  for  motion. 
J.  T.  BRADY,  R.  BUSTEED  and  D.  E.  SICKLES,  opposed. 

PKABODY,  Justice.  Proceedings  having  been  instituted  be- 
fore me,  under  1  R.  S.  p.  125,  §  56,  to  compel  Mr.  Devlin  to 
deliver  to  Mr.  Conover  the  books  and  papers  pertaining  to  the 
office  of  street  commissioner  of  the  city  of  New- York,  on  the 
ground  that  the  applicant  was  the  successor  of  the  late  incum- 
bent to  the  office  to  which  they  appertain,  and  the  parties  hav- 
ing been  heard  from  day  to  day  until  the  8th  of  July,  1857,  and 
my  decision  having  been  announced  on  that  day,  that  the  ap- 
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plicant  was  such  successor,  and  as  such  was  entitled  to  the  re- 
lief asked — that  is,  to  the  warrants  provided  for  in  that  section; 
one  that  the  respondent  be  committed  to  the  jail  of  the  county 
until  he  should  deliver  them;  and  the  other,  that  the  sheriff 
search  for  said  property  and  seize  it,  that  it  might  be  delivered 
to  the  applicant,  as  therein  provided :  an  order  to  that  effect 
was  accordingly  made,  reduced  to  writing,  and  signed  by  me 
on  the  10th  day  of  said  July. 

That  order  was  immediately  served  on  the  respondent,  and 
delivery  of  the  papers  in  compliance  with  it  demanded,  which 
was  refused. 

This  refusal  was  followed  by  an  immediate  application  for 
the  warrants  contemplated  by  the  act,  to  which,  by  my  decision 
embodied  in  the  order,  I  had  determined  he  was  entitled. 

Pending  this  application,  and  while  a  discussion  respecting 
the  effect  of  an  injunction  then  in  force,  restraining  the  appli- 
cant from  taking  into  his  possession  the  books  and  papers,  was 
in  progress,  a  writ  of  certiorari  from  the  supreme  court  was 
served  on  me,  commanding  me  to  certify  to  that  court  my  pro- 
ceedings in  the  premises.  The  injunction  has  since  been  dis- 
solved, and  I  am  now  asked  to  issue  the  warrants,  notwith- 
standing the  certiorari. 

The  fact  that  this  writ,  from  its  operation,  suspends  the 
power  of  the  officer  to  whom  it  is  addressed,  is  not  denied  by 
the  applicant,  but  on  the  contrary  it  is  admitted  as  a  general 
proposition,  but  that  such  is  not  the  effect  in  this  particular 
case,  is  insisted  on  several  grounds,  some  of  which  seem  to  ar- 
range themselves  under  the  following  heads,  and  which  I  will 
proceed  to  consider  : — 

1.  It  is  said  that  this  proceeding  in  its  nature  being  summary, 
and  intended  to  confer  present  possession  merely,  not  to  deter- 
mine the  ultimate  rights  of  the  parties,  is  not  subject  to  the 
operation  of  this  writ.  And  there  is  much  of  good  sense  in  the 
suggestion,  that  such  a  proceeding  should  not  be  liable  to  be 
suspended  in  this  manner.  It  does  not  determine  the  ultimate 
rights  of  the  parties,  but  leaves  them  to  be  determined  in  a 
•more  grave  and  formal  proceeding.  They  depend  on  the  right 
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to  the  office,  for  ascertaining  which,  ample  provision  was  made 
before. 

The  ancient  prerogative  writ  of  quo  warranto  gave  contesting 
claimants  a  mode  of  determining  controversies  respecting  office, 
conclusive  in  its  nature  on  all  the  parties  interested.  In  that 
writ,  in  its  day,  as  since  in  the  action  of  the  same  name,  the 
sovereign  was  the  nominal  and  real  plaintiff,  while  the  person 
asserting  his  rights  to  the  office,  if  there  were  such  a  claimant, 
was  made  a  party  incidentally  under  the  title  of  relator,  and  in 
fact  was  and  is  practically  plaintiff,  so  far  as  the  assertion  and 
protection  of  his  own  rights  is  concerned  ;  and  the  defendant, 
who  was  called  on  by  the  proceeding  to  show  by  what  authority 
he  held  the  office,  if  unable  to  show  sufficient  warrant  in  law, 
and  found  not  entitled  to  it,  was,  in  obedience  to  the  rights  of 
the  plaintiff  (and  the  quasi  plaintiff,  if  he  was  deemed  entitled) 
ousted.  The  state  was  thus  freed  from  the  evil  of  an  unlawful 
exercise  of  its  franchise  by  an  intruder,  and  a  vacancy  was  made 
into  which  the  quasi  plaintiff  or  relator  was  inducted,  if  his  title 
was  approved  ;  and  if  not,  the  office  remained  vacant,  and  ready 
for  the  occupation  of  the  person  who  should  be  duly  selected 
and  qualified  to  fill  it.  The  right  to  the  office  being  thus  de- 
termined, the  right  to  the  books  and  papers  appertaining  to  it 
followed  it  as  a  necessary  and  inevitable  consequence  ;  and  thus 
in  a  grave  and  dignified  manner  the  rights  of  the  parties  were 
ascertained  and  declared,  and  subsequently  by  adequate  process 
enforced. 

This  proceeding,  however,  was  not  thought  sufficiently  speedy 
to  answer  all  purposes,  and  accordingly,  to  supply  immediate 
and  urgent  necessities,  the  statute  under  which  I  am  acting  is 
made  applicable,  by  which,  in  a  brief  and  summary  manner,  on 
a  decision  of  the  question  of  succession,  in  fact  merely,  may 
the  incumbent  be  put  into  possession  of  the  books  and  papers 
for  the  time  being.  Thus,  until  the  title  can  be  ultimately  as- 
certained by  the  only  conclusive  adjudication,  the  person  ap- 
parently in  the  possession  and  use  of  the  franchise,  with  color 
of  title,  may  be  placed  in  possession  of  the  books  and  papers 
incident  to  its  use. 
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In  a  case  like  the  present,  where  the  title  to  the  office  is  in 
doubt,  effect  cannot  otherwise  be  given  to  this  statute,  without 
actually  deciding  the  question  of  title,  which  I  am  confident, 
and  all  seem  to  agree,  cannot  have  been  the  intent  of  the  legis- 
lature. To  transfer  to  a  person  not  actually  the  incumbent  of 
an  office  at  the  time,  the  books  and  papers  incident  to  it,  which 
are  often,  as  in  this  case,  indispensable  to  its  use,  would  be  not 
only  to  adjudge  his  title  in  the  abstract,  but  moreover  for  prac- 
tical purposes  to  oust  the  incumbent,  and  induct  the  claimant, 
and  actually  to  invest  him  with  the  office  ;  and  thus  it  would 
perform  the  functions  of  a  quo  warranto  and  more.  It  would 
be  to  decide  the  question  of  title  to  the  office  incidentally  to 
the  question  of  the  right  to  present  possession  of  the  books 
and  papers. 

Properly  applied  in  thrs  case,  this  statute  enables  a  person 
in  and  occupying  an  office,  to  get  possession  of  the  books  and 
papers  incident  to  it,  as  the  means  of  performing  the  duties  of 
the  place  until  the  one  actually  entitled  should  be  judicially 
ascertained.  There  would,  therefore,  seem  to  be  propriety  in 
limiting  the  decision  of  this  question,  in  most  cases,  to  the 
magistrate  before  whom  it  should  originate,  and  be  heard  in 
the  first  instance,  or  at  least  allowing  the  matter  before  him  to 
proceed  to  its  conclusion  before  a  review  should  be  allowed  ; 
and  that  was,  doubtless,  the  intention  of  the  legislature  in  cases 
ordinarily  arising,  that  a  vacuum,  said  to  be  abhorrent  in  nature, 
should  not  occur  in  the  administration  of  the  duties  of  govern- 
ment. 

The  question  of  temporary  possession  of  books,  &c.,  neces- 
sary to  the  performance  of  the  duties  of  an  office  until  the  title 
can  be  determined,  would  seem  to  be  a  very  suitable  one  to  be 
determined  very  speedily,  and  so  this  act  seems  to  contemplate 
that  it  shall  be,  and  such  is  the  course  in  practice.  But  that  no 
error,  however  palpable,  no  injustice,  however  gross,  should  be 
corrected  by  a  revisory  tribunal  in  any  case,  does  not  seem  ne- 
cessary, nor  is  there  any  evidence  to  show  it  to  have  been  the 
intent  of  the  legislature.  All  the  usual  means  of  procrastination 
are  excluded.  The  time  for  appearing  after  service  of  process, 
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the  delays  incident  to  formal  pleadings,  to  formal  trials  in  term 
time,  indeed  all  formalities  are  dispensed  with  for  the  sake  of 
speed  in  arriving  at  the  result.  But  one  single  mode  of  review- 
ing and  correcting  errors  is  left,  and  that  by  aid  of  the  common- 
law  writ  of  certiorari — the  venerable,  hoary  writ,  as  it  was  styled 
on  the  argument.  This  Writ,  even,  is  not  a  matter  of  strict  right, 
but  is  always  in  the  discretion  of  the  court,  and  is  only  to  be  al- 
lowed in  cases  of  a  public  nature,  where  the  court  sees  that  there 
is  probably  error,  and  that  to  review  in  this  manner  will,  on  the 
whole,  be  likely  to  conduce  to  substantial  justice  between  the 
parties ;  and  further,  that  it  will  do  no  harm  to  the  public. 
This  is  the  rule,  and  where  it  appears  that  injustice  has  proba- 
bly been  done,  and  that  the  error  can  be  corrected  on  certiorari, 
without  hardship  to  the  party  against  whom  the  writ  is  asked, 
or  detriment  to  the  public,  it  should  be  granted,  and  in  these 
cases  only  should  it  be  granted,  say  the  authorities  in  effect. 

Our  reports  abound  in  cases  where,  after  solemn  argument, 
and  grave  deliberation,  the  writ  has  been  refused,  and  others, 
in  which,  after  having  been  granted,  it  has  been  quashed  by  the 
ablest  judges,  on  the  ground  that  general  justice  and  the  public 
interest  did  not  call  for  it,  or  perhaps  seemed  opposed  to  it. 
Such  is  the  case  of  the  People  ex  rel.  Church  agt.  The  Supervi- 
sors of  Jlllegany  County,  (15  Wend.  198;)  and  numerous  other 
cases  are  there  cited  to  the  same  end.     Throughout  the  opinion 
in  that  case,  the  learned  judge  (BRONSON)  treats  it  as  a  writ,  only 
to  be  allowed  on  special  cause  shown ;  and  when,  in  the  dis- 
cretion of  the  court,  it  appears  that  substantial  justice  between 
the  parties  requires,  and  the  public  interest  at  least  permits  it. 
That  was  a  motion  to  quash  a  writ  already  granted,  and  the 
court  allowed  the  motion  entirely  on  the  ground  that,  on  the 
whole,  it  ought  not  to  have  been  granted,  the  public  interest 
seeming  inconsistent  with  it,  whether  the  relator  had  sustained 
an  injury  or  not.     He  expressly  excludes  all  inquiry  into  that, 
and  virtually,  for  the  purpose  of  the  argument,  assumes  that  he 
might  have,  and  that  there  might  be  no  other  remedy  for  him. 
He  says,  "  Whether  the  relator  has,  in  truth,  sustained  an  in- 
jury, 1  do  not  think  it  necessary  to  inquire  ;  nor  do  I  feel  called 
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upon  to  point  out  a  remedy."  Of  this  writ  he  says,  it  does  not 
issue  ex  debito  justitia,  "but  only  on  application  to  the  court, 
and  on  special  cause  shown." 

From  what  I  have  said,  it  appears,  I  think,  that  this  remedy 
by  certiorari  is  pretty  well  hedged  about  with  safeguards. 
First,  that  it  should  appear  probable  that  wrong  has  been  done ; 
and,  second,  that  the  error  is  of  such  a  nature  that  it  can  be 
corrected  on  certiorari,  and,  third,  that  the  writ  will  not  operate 
oppressively ;  and  that  all  these  should  be  determined  by  the 
court  before  the  writ  should  be  allowed  ;  and,  indeed,  that  it 
should  be.  quashed  after  it  is  allowed,  if  it  do  not  appear  that  all 
the  requisites  occur  in  the  case.  (15  Wend.  198.) 

This  seems  to  me  to  answer  the  argument  ab  inconvenienti — 
that  the  writ  should  not  apply  to  proceedings  like  this,  because 
of  the  danger  that  it  would  defeat  the  end  designed  by  the  pro- 
ceeding itself.  If  the  judgment  sought  to  be  reviewed,  after 
careful  examination,  seems  to  be  wrong,  and  it  also  seems, 
after  like  careful  examination,  that  no  harm  can  be  done  by  al- 
lowing the  writ  to  take  its  course,  (questions  with  the  decision 
of  which  I  have  nothing  to  do,  but  both  of  which  the  court 
granting  it  is  bound  to  decide  in  favor  of  the  applicant  before  it 
allows  it,)  the  application  of  the  writ  would  seem  not  only  not 
inconsistent  with  this  remedy,  but  there  would  seem  to  be  no 
good  ground  to  object  to  the  practice  on  principle  or  in  policy. 
The  case  of  Lynde  agt  Noble,  (20  John.  R.  80,)  only  decides 
that  a  certiorari,  issued  before  trial  to  a  justice  in  proceedings 
under  the  "  Act  to  Amend  the  Act  concerning  Distresses  for 
Rent,  and  for  other  purposes,"  passed  April  17,  1820,  should 
be  quashed,  as  being  improvidently  issued  at  that  stage  of  the 
case.  It  is  far  from  deciding  that  while  the  certiorari  was  al- 
lowed to  stand,  the  officer  to  whom  it  wa(.  issued  might  disre- 
regard  it.  In  that  case  it  was  prematurely  issued,  being  before 
the  trial,  the  court  seem  to  say ;  and  the  officer  did  disregard  it 
so  far  as  to  finish  the  trial,  to  be  sure.,  but  no  action  was  taken 
to  determine  the  effect  of  his  acts,  either  as  to  himself  or  third 
persons,  and  therefore  nothing  is  decided  on  that  subject ;  and 
even  he  refused  what  I  am  asked  to  do — to  issue  his  warrant — 
VOL.  XIV.  23 
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until  the  certiorari  was  quashed.  So  that  the  case  does  not 
establish  the  propriety  of  the  course  pursued  by  the  magistrate 
there  even ;  and  if  it  did,  it  would  be  no  authority  for  the  act  I  am 
asked  to  perform.  Indeed,  it  seems  to  be  assumed  throughout 
the  opinion,  that  the  writ  did  operate  to  suspend  the  powers  of 
the  officer  after  he  had  made  his  decision,  and  thereby  termi- 
nated his  judicial  functions,  leaving  to  be  done  only  the  minis- 
terial act  of  issuing  his  warrant,  which  is  exactly  the  condition 
of  this  case. 

It  is  said  that  the  order  made  by  the  court  the  day  after  the 
certiorari  was  issued  and  served,  to  the  effect  that  said  writ 
should  not  be  deemed  to  operate  as  a  stay  of  proceedings,  or 
to  interfere  in  any  manner  with  the  proceedings  before  me, 
prevents  it  having  any  such  effect.  But  if  the  certiorari  the 
day  before  suspended  my  powers  and  functions,  it  is  not  easy 
to  see  how  an  order  of  this  kind  could  restore  them — the  writ 
being  still  in  existence.  The  writ  itself,  of  its  own  force,  (ex- 
propio  vigorej)  when  allowed  and  served,  terminated  my  powers, 
if  it  had  any  application  to  disturb  the  proceeding  at  all,  and 
while  it  remains  unrevoked*and  in  force  as  a  writ,  1  doubt  very 
much  if  its  legitimate  effect  could  be  thus  modified  by  an  order 
of  the  court  itself.  My  powers  are  suspended,  if  at  all,  by  a 
transfer  of  the  proceedings  from  me  to  the  supreme  court,  and 
a  necessary  consequence  of  this  would  seem  to  be  that  I  am  not 
in  possession  of  the  case,  and  can  take  no  steps  in  it. 

The  allowance  of  the  writ  was  unconditional,  and  this  order, 
if  it  have  any  effect,  must  have  the  effect  to  modify  or  revoke 
some  part  of  it,  or  render  it  conditional,  while,  by  its  terms,  it 
would  seem  not  so  much  designed  to  revoke  or  qualify  the  allow- 
ance as  to  explain  it,  and  declare  or  order,  (to  quote  its  lan- 
guage,) "that  the  writ  shall  not  be  deemed  or  taken  to  have  a  cer- 
tain effect,"  supposed  to  follow  as  a  legal  consequence  from  it. 

What  the  effects  of  a  certiorari  are  is  a  question  of  law,  not 
usually  to  be  determined  by  declarations,  even  of  the  court  al- 
lowing it.  It  was  urged  on  the  argument,  and  not  denied,  and 
perhaps  I  am  at  liberty  to  assume  that  the  court,  when  it  al- 
lowed the  writ,  refused  to  allow  a  stay  of  proceedings 'in  addi- 
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tion  to  it.  That  would  not  alter  the  effect  of  the  writ  in  that 
respect,-  and  it  seems  it  necessarily  operated  of  itself  as  a  stay. 
The  mere  saying  that  a  writ  of  certiorari  or  habeas  corpus,  or 
other  process,  shall  not  perform  the  functions  assigned  to  it  by 
law,  or  that  one  of  these  writs  shall  have  the  effect  of  the  other 
in  a  particular  case,  cannot  make  such  a  writ  operate  as  it  is 
declared  to,  differently  from  its  legal  province.  The  chief,  and 
perhaps  the  only  direct  effect  of  this  writ,  is  to  remove  the  pro- 
ceeding from  before  the  officer  to  whom  it  is  issued  to  the  su- 
preme court.  Can  an  order  to  the  effect  that  notwithstanding 
it  is  removed  from  before  him  to  the  supreme  court,  still  it  re- 
mains, and  shall  be  deemed  to  remain,  before  the  officer  from 
whom  it  is  taken,  have  that  effect  and  make  it  ubiquitous  to 
that  extent1? 

The  case  of  Patchin  agt.  The  Mayor  of  Brooklyn,  in  some  of 
its  obiter  dicta  and  head  notes,  seems  to  conflict  somewhat  with 
some  of  these  views,  I  am  aware,  but  I  think  that  nothing  de- 
cided in  that  case  does  conflict  materially  with  them. 

The  fatal  effects  of  the  writ  to  this  proceeding,  the  fact  that 
it  terminates  and,  for  all  practical  purposes,  annihilates  the 
whole  matter,  would  be  excellent  ground  for  an  argument  to 
the  legislature  to  show  the  necessity  of  a  modification  of  the 
law,  perhaps,  and  could  perhaps  have  been  properly  addressed 
to  the  court  in  opposition  to  the  allowance  of  this  writ  in  the 
first  instance,  and  it  may  be  of  service  on  the  motion  to  quash 
it,  if  such  a  motion  should  ever  be  made;  but  it  can  have  but 
little  weight  with  me  in  determining  what  are  the  legal  conse- 
quences of  the  writ  when  allowed  and  in  force. 

That  the  court  misunderstood  the  situation  of  the  proceeding 
at  the  time  of  the  allowance  of  the  writ,  and  would  not  have 
allowed  it  if  it  had  correctly  understood  it,  may  also  be  a  good 
argument  on  a  motion  to  the  same  court  to  quash  it ;  but  I  can- 
not know  the  fact,  and  if  I  could,  such  knowledge  would  not 
properly  be  the  basis  of  action  by  me.  I  am  to  obey  the  writ 
as  it  is,  so  long  as  it  continues  to  stand,  not  to  indulge  in  spec- 
ulations as  to  what  might  or  would  have  been  done  by  the  court 
under  other  circumstances.  My  duties  depend  on  what  the 
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writ  is,  not  at  all  on  what  it  might  have  been,  or  what  was  the 
intent  of  the  court  at  the  time,  even  if  I  could  know  that  intent, 
except  as  it  is  expressed  by  the  fact  of  allowing  it.  The  fact 
that  the  court  refused  to  grant  a  stay  of  the  proceedings  asked 
in  connection  with  it,  and  the  fact  that  the  same  court  which 
made  the  allowance  has  since  made  the  order  above  referred  to, 
seems  to  show,  by  double  proof,  that  it  was  not  the  intention 
of  the  court  that  anything  having  the  effect  of  a  stay  should 
receive  its  sanction,  and  this  fact  would  probably  control  on  an 
application  to  that  court,  in  which  alone  the  impediment  com- 
plained of  can  be  removed. 

It  was  urged,  also,  that  the  signing  and  delivery  of  these 
warrants  were  judicial  acts,  and  that  therefore  they  were  not 
restrained  by  the  certiorari.  But  my  judgment  has  not  only 
been  announced  orally,  but  reduced  to  writing  in  the  form  of  an 
order,  and  signed  by  me  and  delivered  to  the  applicant.  I 
have  there  decided  that  the  applicant  was  entitled  to  the  relief 
asked, — that  he  should  have  the  warrants.  Is  it  possible  that 
the  writing  of  these  papers,  and  signing  and  delivering  them, 
are  judicial  acts?  And  even  if  they  were,  they  are  so  far 
separate  acts,  distinct  from  the  previous  proceedings  at  the 
trial,  that  the  principle  which  authorizes  the  completion  of  a 
trial  because  it  is  begun,  (as  in  the  case  where  the  venire  had 
been  awarded, — 1  Bac.  JLbr.  tit.  Certiorari,  560-562,  and  2 
Hawk.  P.  C.  chap.  27,  §  30,)  would  not  apply  here  to  justify 
me  in  proceeding.  But  it  seems  to  me  that  it  certainly  is  not 
a  judicial,  but  a  ministerial  act,  and  that  therefore  I  am  bound 
to  refrain. 

Finally,  I  see  no  mode  of  escape  from  the  restraining  influ- 
ence of  this  writ  while  it  remains  in  force.  The  only  way  of 
escape  for  the  applicant  seems  to  be  through  the  court  granting 
it,  and  to  that  court  I  must  commend  him.  My  hands  are  cer- 
tainly bound,  and  I  see  no  hope  of  disenthralment  save  by  the 
removal  of  the  bonds,  by  the  revocation  or  supersedeas  of  the 
writ  itself. 

I  am,  accordingly,  constrained  to  suspend  my  proceedings, 
and  decline  for  the  present  to  issue  the  warrants. 
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SUPREME  COURT. 
JUSTUS  TORRY  agt.  DANIEL  HADLEY. 

It  is  the  duty  of  the  clerk,  in  adjusting  costs,  to  tax  them  under  the  statute  in 
force  at  the  time  the  right  to  costs  accrued. 

The  right  to  costs  does  not  accrue  on  the  signing  and  delivery  of  the  referees' 
report  to  the  successful  party.  The  report  does  not  become  a  decision  or 
judgment  hy  the  court  until  filed  with  the  clerk,  and  thus  made  a  record  of  the 
court.  (This  is  adverse  to  Hunt  agt.  JUiddlebrook,  ante  page  300.) 

Niagara  Special  Term,  June,  1857. 

MOTION  for  re-adjustment  of  costs 

The  issue  in  this  action  was  tried  before  a  referee.  The 
trial  commenced  in  February,  1857,  and  terminated  in  March 
following.  The  referees'  report  was  signed  on  the  4th  day  of 
May  last,  and  was  filed  at  the  time  of  entering  judgment,  which 
was  on  the  21st  day  of  May.  The  amendments  to  the  Code, 
enacted  by  the  late  legislature,  took  effect  on  the  7th  day  of 
May.  On  entering  judgment,  the  plaintiff  insisted  that  the  costs 
to  be  adjusted  and  inserted  by  the  clerk  should  be  in  conformity 
to  the  amended  Code.  The  clerk,  however,  decided  otherwise, 
and  allowed  the  items  before  and  after  notice  of  trial,  and  for 
the  trial  as  prescribed  by  the  Code  before  the  amendments  took 
effect.  The  plaintiff  moves  for  a  re-adjustment. 

J.  A.  ALLEN,  for  plaintiff. 
E.  F.  WARREN,  for  defendant. 

DAVIS,  Justice.  The  311th  section  of  the  Code,  as  amended 
and  in  force  at  the  time  of  the  adjustment  of  the  costs  in  this 
action,  directed  the  clerk  to  insert  in  the  entry  of  judgment  the 
items  of  costs  allowed  by  §  307,  as  also  amended.  It  was  the 
duty  of  the  clerk  to  look  only  to  the  law  as  it  stood  at  the  time 
he  was  called  upon  to  act.  The  amended  sections  had  super- 
seded the  former  provisions,  and  of  course  the  power  of  the 
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clerk  to  act  under  the  superseded  or  repealed  sections  had 
ceased. 

The  items,  as  claimed  by  the  plaintiff,  should  therefore  have 
been  allowed  and  inserted  in  the  judgment.  The  cases  neem 
to  have  settled  this  question  very  clearly  for  the  plaintiff,  al- 
though some  doubt  is  raised  upon  the  peculiar  phraseology  used 
by  the  courts. 

In  The  Supervisors  of  Onondaga  agt.  Briggs,  (3  Denio,  173,) 
JEWETT,  J.,  says,  "  The  right  to  costs  is  created  by  statute,  and 
wholly  dependent  on  it;  and  the  right  does  not  become  fixed 
until  the  termination  of  the  suit.  The  recovery  of  costs  must 
be  controlled  as  to  items,  and  the  rate  of  compensation  at  the 
time  the  right  to  coats  accrues,  or  at  the  time  of  taxation ." 

In  this  case  it  is  insisted  that  the  right  to  costs  accrued  on 
the  signing  and  delivery  of  the  referees'  report  to  the  success- 
ful party.  I  am  of  opinion,  however,  that  the  report  of  a  ref- 
eree, although  by  the  Code  it  "  stands  as  the  decision  of  the 
court,  and  judgment  may  be  entered  thereon  in  the  same  manner 
as  if  the  action  had  been  tried  by  the  court,"  (§  272,)  does  not 
become  a  decision  or  judgment  by  the  court  until  filed  with  the 
clerk,  and  thus  made  a  record  of  the  court.  (See  Code,  §  267.) 
In  this  case  the  report  was  not  filed  until  the  21st  day  of  May. 
It  is  unnecessary,  therefore,  to  decide  what  would  have  been 
the  effect  had  the  report  been  filed  so  as  to  become  the  decision 
or  judgment  of  the  court  before  the  amendments  to  the  Code 
took  effect. 

In  this  view  the  cases  cited  are  reconcilable  with  each  other, 
and  all  seem  in  point  for  the  plaintiff.  (See  Truscott  agt.  King^ 
4  How.  Pr.  R.  173 ;  1  Duer,  618;  4  Wena.  210.) 

The  clerk  of  Chautauque  county  will,  therefore,  re-adjust  the 
costs  in  this  action,  and  allow  to  the  plaintiff  the  items  claimed, 
to  wit,  for  proceedings  before  notice  of  trial  $10,  after  notice 
$10— for  trial  $20. 
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SUPREME  COURT. 
E.  L.  H.  MOELLER  agt.  ROBERT  BAILEY. 


A  defendant  cannot  now  move  for  judgment  as  in  case  of  nonsuit,  or  a  dismissal 
of  the  complain',  merely  because  the  plaintiff  has  failed  to  notice  the  cause 
for  trial,  an4  later  issues  have  been  tried  at  the  circuit. 

When  the  plaintiff  has  proceeded  to  get  the  cause  in  readiness  for  trial,  the 
proper  mode  of  proceeding  for  the  defendant,  if  he  would  expedite  the  deter- 
mination, is,  to  set  it  down  for  trial  upon  his  own  notice;  then  if  the  plaintiff 
does  not  choose  to  try  it,  he  may  move  for  a  dismissal. 

Albany  Special  Term,  Oct.,  1855. 

MOTION  to  dismiss  complaint. 

Issue  was  joined  in  the  action  on  the  20th  of  February,  1855. 
The  venue  is  in  Schoharie.  Circuits  were  held  in  that  county 
on  the  third  Monday  of  May  and  the  third  Monday  of  Septem- 
ber, at  the  latter  of  which  issues  of  a  later  date  than  that  in  this 
cause  were,  upon  a  regular  call  of  the  calendar,  tried.  This 
cause  was  not  noticed  for  trial  at  either  of  said  circuits.  Upon 
an  affidavit  showing  these  facts,  the  defendant  moved  to  dismiss 
the  complaint  for  not  bringing  the  action  to  trial.  On  the  part 
of  the  plaintiff,  an  affidavit  was  read  tending  to  show  that  the 
cause  could  not  have  been  tried,  if  it  had  been  on  the  calendar 
at  the  September  circuit. 

W.  C.  LAMONT,  for  plaintiff. 
R.  C.  MARTIN,  for  defendant. 

HARRIS,  Justice.  By  the  23d  rule  of  this  court,  adopted  in 
1849,  it  was  provided  that  when  an  issue  of  fact  should  be 
joined  in  any  action,  and  the  plaintiff  therein  should  fail  to 
bring  the  same  to  trial,  according  to  the  course  and  practice  of 
the  court,  the  defendant  might  move  for  the  dismissal  of  the 
complaint,  with  costs.  This  rule  continued  in  force  until  the 
revision,  which  took  place  in  1854,  when  it  was  abolished. 
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It  was  thought  that,  since  the  Code  had  authorized  a  defend- 
ant, as  well  as  the  plaintiff,  to  notice  the  issue  for  trial,  the 
practice  of  moving  to  dismiss  the  complaint  for  not  bringing 
the  cause  to  trial,  in  analogy  to  the  motion  for  judgment  as  in 
case  of  nonsuit  uritler  the  common-law  practice,  was  both  un- 
necessary and  inconvenient. 

The  practice,  as  it  now  exists,  is  substantially  the  same  as  it 
was  in  the  court  of  chancery.  By  the  last  clause  of  the  274th 
section  of  the  Code,  a  defendant  may  move  for  a  dismissal  of 
the  complaint  on  the  ground  of  unreasonable  neglect  in  the 
prosecution  of  the  suit;  but  when  the  plaintiff  has  proceeded 
to  get  the  cause  in  readiness  for  trial,  the  proper  mode  of  pro- 
ceeding on  the  part  of  the  defendant,  if  he  would  expedite  its 
determination,  is  to  set  it  down  for  trial  upon  his  own  notice. 
Then,  if  the  plaintiff  does  not  choose  to  try  it,  he  may  move 
for  a  dismissal. 

This  motion  must  be  denied,  but  without  costs. 


SUPREME    COURT. 


PATRICK  BOINGTON  agt.  ELBRIDGE  G.  LAPHAM  and  JAMES  L. 
MUNSON,  executors,  &c. 

The  summons  is  the  first  in  the  order  of  proceeding,  and  upon  it  the  defendant 
is  brought  into  court.  All  subsequent  proceedings  are  supposed  to  be  based 
upon  it.  If,  therefore,  the  complaint  does  not  conform,  in  regard  to  the  nature 
of  the  action,  with  the  summons,  the  complaint,  and  not  the  summons,  is 
irregular.  ( This  agrees  with  Ridder  agt.  Whitlock,  12  How.  Pr.  R.  208 ; 
and  is  adverse  to  Voorhies  agt  Scoficld,  1  id.  51.) 

Where  the  defendant,  in  such  case,  moves  to  set  aside  the  summons  for  irregu- 
larity, (instead  of  the  complaint,)  and  in  his  notice  of  motion  specifies  the  ir- 
regularity, and  also  asks  for  such  other  and  further  relief,  &c.,  he  will  be 
allowed  an  order  setting  aside  the  complaint.  (See  Mien  agt.  Allen,  ante 
page  248.) 
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Cayuga  Special  Term  and  Circuit,  Jan.,  1857. 

THIS  action  was  commenced  on  the  5th  day  of  January,  1857, 
by  the  service  of  a  summons  upon  the  defendants  personally. 
The  notice  in  the  summons  was,  that  if  the  defendants  should 
fail  to  answer  the  complaint,  &c.,  the  plaintiff  would  apply  to 
the  court  for  the  relief  demanded  in  the  complaint.  A  copy  of 
the  complaint  was  served  upon  the  defendants  with  the  sum- 
mons, and  the  cause  of  action  set  forth  in  it,  is  upon  contract 
for  the  recovery  of  money  only. 

The  affidavit  of  one  of  the  defendants  shows  that,  previous 
to  the  commencement  of  the  action,  the  demand  upon  which 
the  action  is  brought  was  presented  to  the  defendants  as  ex- 
ecutors, &c.,  on  behalf  of  the  plaintiff,  which  was  rejected  by 
the  defendants ;  and  that  while  a  negotiation  between  the  de- 
fendants and  the  plaintiff  for  a  reference  was  pending,  the  ac- 
tion was  commenced. 

The  motion  is  for  an  order  to  set  aside  the  summons  for 
irregularity.  The  notice  of  motion  stating  the  irregularity  to 
be,  that  the  complaint  is  upon  contract  to  recover  money  only, 
and  the  summons  states  that  the  plaintiff,  in  case  of  the  defend- 
ant's failure  to  answer,  will  apply  to  the  court  for  the  relief 
demanded  in  the  complaint.  The  notice  of  motion  also  states 
the  defendants  will  apply  for  such  further  and  such  other  order 
as  the  court  shall  think  proper  to  grant. 

JAMES  C.  SMITH,  for  defendants. 
D.  W.  MARKHAM,  for  plaintiff'. 

WELLES,  Justice.  By  §  127  of  the  Code,  all  civil  actions 
in  courts  of  record  are  to  be  commenced  by  the  service  of  a 
summons.  The  next  section  provides  the  form  and  requisites 
of  the  summons;  and  the  next  directs  that  the  plaintiff  shall 
insert  in  the  summons  a  notice  specifying  the  kind  thereof, 
where  the  action  is  upon  contract  for  the  recovery  of  money 
only,  and  what  kind  in  other  actions.  In  the  former  case  the 
notice  must  state  that  he  will  take  judgment  for  a  sum  specified 
therein,  if  the  defendant  fails  to  answer  the  complaint  in  twenty 
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days,  &c.,  and  in  the  latter,  in  case  of  like  failure  to  answer, 
he  will  apply  to  the  court  for  the  relief  demanded  in  the  com- 
plaint. 

The  object  of  these  provisions  is,  that  the  summons  shall  in- 
dicate the  general  character  of  the  action,  and  what  course  the 
plaintiff  will  pursue  in  case  the  defendant  neglects  to  answer. 

It  may  be  of  consequence  for  the  defendant  to  be  thus  ad- 
vised of  the  nature  of  the  action  brought  against  him,  as  it  may 
determine  the  question  with  him  whether  or  not  to  interpose 
a  defence,  especially  if  the  complaint  accompanies  the  sum- 
mons. If  he  is  actually  indebted  to  the  plaintiff  in  the  amount 
specified  in  the  summons,  for  the  cause  set  forth  in  the  com- 
plaint, he  would  be  safe  in  letting  judgment  pass  against  him 
as  for  want  of  an  answer.  But  if  the  notice  in  the  summons  is 
for  relief,  &c.,  he  would,  in  most  cases,  choose  to  answer  and 
defend. 

But  the  plaintiff  has  his  election  which  form  of  notice  to  in- 
sert in  the  summons,  and  either  is  entirely  regular.  Does  a 
want  of  conformity  of  the  complaint  with  the  summons  in  this' re- 
spect render  the  latter  irregular?  It  seems  to  me  not,  but  that 
the  irregularity,  in  such  case,  is  in  the  complaint.  The  action 
is  commenced  by  the  service  of  the  summons,  and  is  regularly 
commenced  by  such  service,  with  either  form  of  notice  pre- 
scribed by  §  129. 

The  summons  is  first  in  the  order  of  proceeding,  and  upon  it 
the  defendant  is  brought  into  court.  All  subsequent  proceed- 
ings are  supposed  to  be  based  upon  it.  If,  therefore,  the  com- 
plaint does  not  conform,  in  regard  to  the  nature  of  the  action, 
with  the  summons,  the  former,  and  not  the  latter,  is  irregular. 

I  am  aware  that  a  different  view  was  entertained  in  Voorhies 
agt.  Scofdd,  (7  How.  Pr.  R.  51 ;)  but  in  Ridder  and  others  agt. 
Whitlock,  (12  id.  208,)  BALCOM,  Justice,  lays  down  the  rule, 
that  the  summons  must  control  the  complaint,  as  to  the  nature 
of  the  action  brought.  I  think  the  latter  of  these  cases  con- 
tains the  true  doctrine  on  the  subject. 

It  is,  however,  of  not  much  importance,  so  far  as  the  deci- 
sion cf  this  case  is  concerned,  for  the  notice  of  motion  contains 
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the  usual  clause  for  other  relief,  &c.,  and  the  irregularity  is 
distinctly  pointed  out  in  the  notice.  The  irregularity  com- 
plained of  is  established  by  the  papers.  The  defendants  ask, 
it  is  true,  for  what  they  are  not  entitled  to,  but  they  also  ask 
generally  for  such  order  as  the  facts  established  do  entitle  them 
to  ;  and  that  is,  that  the  complaint  be  set  aside  for  not  conform- 
ing to  the  summons. 

I  think,  under  the  notice  of  motion,  they  are  entitled  to  such 
order,  with  leave  to  the  plaintiff  to  serve  a  new  or  amended 
complaint  in  twenty  days  after  service  of  a  copy  of  the  order. 

No  costs  are  allowed  to  either  party,  for  the  reason  that  the 
practice  in  such  cases  has  been  heretofore,  to  some  extent,  un- 
settled upon  the  subject. 


SUPERIOR  COURT. 

ROBERT  L.  TILTON  agt.  THE  HAMILTON  FIRE  INSURANCE 
COMPANY. 

An  insurance  company,  insuring  against  fire,  is  responsible  for  the  loss  of  goods 
stolen  during  the  fire. 

General  Term,  June,  1857. 

DUER,  Ch.  J.,  BOSWORTH,  HOFFMAN,  SLOSSON  and  WOOD- 
RUFF, Justices. 

THIS  action  was  brought  upon  a  policy  of  insurance  made  by 
the  defendants,  to  recover  from  them  their  proportion  of  the 
loss  and  damage  sustained  by  the  plaintiff  by  the  destruction  or 
damage  of  the  property  insured,  by  a  fire  which  occurred  on  the 
morning  of  the  5th  of  February,  1855. 

By  the  pleadings  in  the  action,  the  making  of  the  policy  and 
the  occurrence  of  the  fire  were  admitted ;  and  also  that  the  goods 
of  the  plaintiff  saved  from  the  fire  were  damaged  to  the  extent 
of  nine  hundred  dollars.  In  addition  to  this,  the  plaintiff 
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claimed  that  there  was  a  total  loss  of  goods  to  the  amount  of 
$3,459.35,  covered  by  the  policy. 

The  defendants  denied  the  total  loss  of  any  goods,  and 
claimed  that  the  plaintiff,  on  presenting  his  claim  to  the  de- 
fendants, had  made  false  statements  as  to  the  amount  of  his 
loss,  whereby,  under  the  terms  of  the  policy,  he  had  forfeited 
his  claim  to  the  amount  of  damage  admitted  to  have  been  suf- 
fered. 

The  action  came  on  to  be  tried  before  DUER,  J.,  and  a  jury, 
on  the  21st  April,  1856. 

Upon  the  trial  the  plaintiff  read  in  evidence  the  policy  of  in- 
surance, bearing  date  June  1st,  1854,  whereby  the  defendants 
insured  the  plaintiff  against  loss  or  damage  by  fire,  to  the 
amount  of  $1,500,  on  his  stock  of  ready-made  clothing,  con- 
tained in  the  building  No.  140  Fulton-street,  New- York ;  also, 
$400  additional  on  the  store  fixtures,  furniture,  &c.,  for  the 
term  of  one  year  thereafter. 

The  plaintiff  then  offered  evidence  tending  to  show  that  on 
Saturday,  the  3d  day  of  February,  1855,  the  store  was  closed 
at  the  usual  hour  in  the  evening,  and  that  neither  the  plaintiff 
nor  any  of  his  clerks  again  entered  it.  That  on  Monday  morn- 
ing, the  5th  of  February,  1855,  when  the  plaintiff  and  his  clerks 
came  to  the  store,  they  found  the  building  entirely  destroyed. 
That  neither  the  plaintiff  nor  any  of  his  clerks  were  present  at 
the  fire.  That  in  the  morning  after  the  fire,  the  plaintiff  was 
notified  by  the  agents  of  the  defendants,  that  they  had  removed 
his  goods  from  the  store,  and  that  they  were  stored  in  the  base- 
ment of  the  Sun  Building;  and  soon  afterwards,  the  plaintiff 
having  hired  the  store  No.  194  Fulton-street,  the  defendants 
delivered  to  him  the  goods  saved,  which  were  taken  from  the 
basement  of  the  Sun  Building  to  the  store  No.  194  Fulton- 
street,  where  an  inventory  was  taken  of  the  same.  That  by 
this  inventory  it  appeared  that  the  value  of  the  goods  saved 
amounted  to  $9,488.66. 

Evidence  was  also  offered  by  the  plaintiff,  tending  to  show 
that  on  the  night  previous  to  the  fire,  when  the  store  was  closed, 
there  was  a  stock  of  goods  on  hand  of  the  value  of  $12,948.01. 
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That  many  goods,  which  were  in  the  store  on  the  evening  pre- 
vious to  the  fire,  were  not  among  the  goods  delivered  to  the 
plaintiff  after  the  fire.  That  the  fixtures,  &c.,  covered  by  the 
policy  to  the  value  of  $400,  were,  together  with  the  building, 
totally  destroyed  by  the  fire  in  question. 

The  defendants  gave  evidence  tending  to  show  that  in 
making  up  the  account  of  the  goods  saved  from  the  fire,  the 
plaintiff  had  fraudulently  undervalued  the  goods,  so  as  to  in- 
crease the  apparent  amount  of  his  total  loss.  The  plaintiff 
offered  counter  evidence  on  this  point,  tending  to  show  that 
the  accounts  were,  in  all  respects,  just  and  true. 

The  defendants  then  offered  evidence  tending  to  show  that 
the  fire  in  question  was  discovered  about  midnight,  in  the  third 
story  of  the  building  No.  140  Fulton-street ;  that  a  few  minutes 
thereafter  the  insurance  watch  arrived,  broke  open  the  doors, 
took  possession  of  the  store,  and  commenced  moving  the  goods 
across  the  street ;  that  the  police  formed  lines  across  the  street, 
about  midway  of  the  block  above  and  below  the  fire,  to  prevent 
persons  approaching  the  fire ;  that  all  the  goods  were  removed 
from  the  store  before  the  fire  reached  that  portion  of  the  build- 
ing occupied  by  the  plaintiff,  and  were  taken  across  the  street, 
and  piled  up  on  the  sidewalk,  extending  from  the  curbstone 
back  against  the  door  of  a  hotel  then  open ;  that  the  goods  were 
covered  by  oilcloths,  and  policemen  were  stationed  in  charge 
to  watch  them ;  that  after  all  the  goods  had  been  removed 
across  the  street,  they  were  taken  to  the  Sun  Building,  a  hun- 
dred feet  distant,  and  stored  in  the  basement,  which  \vas  locked 
up,  and  the  key  retained  by  one  of  the  insurance  agents  until 
delivered  to  the  plaintiff  the  next  morning ;  that  all  the  goods 
stored  in  the  Sun  Building  were  delivered  to  the  plaintiff  the 
next  morning. 

The  plaintiff  gave  evidence  tending  to  show  that  a  large 
number  of  persons  were  admitted  inside  the  lines  formed  by  the 
police  ;  that  persons  passed  them  freely  ;  that  there  were  sev- 
eral hundred  persons  assisting  in  removing  the  goods,  including 
policemen,  insurance  watch  and  others ;  that  there  was  a  great 
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deal  of  confusion ;  and  that  goods  n.ight  have  been  stolen  and 
carried  away  without  being  noiiced. 

The  court  thereupon  charged  the  jury,  amongst  other  mat- 
ters .as  follows : — 

That,  if  the  witnesses  on  the  part  of  the  plaintiff  are  to  be 
believed,  the  plaintiff  had  in  his  store,  on  the  night  of  the  fire, 
goods  to  the  value  of  $12,948.01,  while  the  goods  saved  by  the 
defendants,  and  delivered  to  the  plaintiff  at  the  Sun  Buildings, 
on  the  morning  after  the  fire,  only  amounted  to  $9,488.66, 
leaving  a  deficiency  of  $3,459.35,  which  the  plaintiff  claims 
were  lost  or  destroyed  by  the  fire.  In  opposition  to  this,  we 
have  the  testimony  on  the  part  of  the  defendants,  that  all  the 
plaintiff's  goods  were  removed  by  them  from  the  store  before 
the  fire  reached  that  portion  of  the  building.  None  of  the  wit- 
nesses, however,  can  testify  that  all  the  goods  removed  from 
the  store  were  taken  to  the  Sun  Building,  and  these  statements 
can  only  be  reconciled  upon  the  supposition  that  a  portion  of 
the  goods  were  abstracted  during  the  fire.  Although  it  is  a 
serious  question,  and  in  my  judgment  a  very  doubtful  one, 
whether  the  insurers,  insuring  against  fire  alone,  are  bound  to 
make  good  any  loss  resulting  from  stealing  the  goods  by  per- 
sons at  the  fire,  yet,  for  the  purposes  of  this  trial,  I  shall  charge 
you  that  it  is  immaterial  whether  the  goods  were  actually 
burned,  or  were  abstracted  or  stolen  by  persons  at  the  fire.  If 
you  are  satisfied  that  the  plaintiff  was  not  guilty  of  any  fraud 
in  making  the  statement  as  to  the  amount  of  his  loss,  he  is  en- 
titled to  your  verdict  for  the  sum  of  $400  insured  upon  the  fix- 
tures, and  also  for  three  twenty-eighths  of  that  portion  (if  any) 
of  the  goods  in  the  store  on  the  night  of  the  fire,  which  were 
either  burned  or  abstracted  by  persons  at  the  fire.  If  you  find 
for  the  plaintiff  for  the  full  amount  claimed,  your  verdict  will 
be  for  $900. 

The  counsel  for  the  defendants  thereupon  excepted  to  that 
portion  of  the  charge  in  which  his  honor  charged  the  jury  that 
the  defendants  were  liable  for  goods  stolen  at  the  fire. 

The  jury  thereupon  returned  a  verdict  in  favor  of  the  plain- 
tiff for  nine  hundred  dollars,  which  was  directed  by  the  court 
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to  be  entered,  subject  to  the  opinion  of  the  court  upon  the  ques- 
tion as  to  the  liability  of  the  defendants  for  goods  stolen  ;  to  be 
heard  in  the  first  instance  at  the  general  term,  on  a  case  to  be 
made,  with  leave  to  either  party  to  turn  the  same  into  a  bill  of 
exceptions. 

The  case  was  argued  at  the  February  general  term,  1857, 
before  BOSWORTH  and  HOFFMAN,  Justices.  Judge  BOSWORTH 
wrote  an  opinion  in  favor  of  the  plaintiff,  that  he  have  judg- 
ment on  the  verdict,  to  which  Judge  HOFFMAN  dissented.  A 
re-argument  was,  therefore,  ordered  before  the  full  bench. 

STILLWELL  &  SWAIN  and  D.  D.  FIELD,  for  plaintiff. 
WAKEMAN,  LATTING  &  PHELPS,  and  E.  W.  STOUGHTON, 
for  defendants. 

By  the  court — DUER,  Chief  Justice.  The  judge,  upon  the 
trial,  charged  the  jury  that  if  they  were  satisfied  that  the  plain- 
tiff had  sustained  the  loss  that  was  claimed,  he  was  entitled  to 
recover,  as  well  for  the  goods  abstracted  or  stolen  as  for  those, 
if  any,  destroyed  by  fire.  To  this  part  of  the  charge  the  coun- 
sel for  the  defendant  excepted  ;  and  whether  this  exception  is 
well  taken  is  the  single  question  that  we  are  now  required  to 
determine.  In  words  less  technical,  the  question  is,  whether, 
as  fire  is  the  only  risk  mentioned  in  the  policy,  the  defendants 
are  answerable  for  the  loss  of  goods  that,  during  the  course  of, 
or  subsequent  to,  their  removal  from  the  building  on  fire,  and 
before  any  part  of  them  had  been  restored  to  the  possession  of 
the  assured,  had  been  abstracted  or  stolen? 

The  determination  of  this  question  evidently  depends  upon 
the  true  interpretation  and  just  application  of  the  established 
maxim,  that,  in  determining  the  character  of  a  loss  lor  which 
an  indemnity  is  claimed  under  a  contract  of  insurance,  \\.s  prox- 
imate cause  is  alone  to  be  regarded  ;  so  that,  when  it  appears 
that  this  proximate  cause  was  a  peril  not  covered  by  the  policy, 
the  insurers  are  discharged  from  all  liability.  The  well-known 
maxim  of  Lord  BACON,  ("  In  jure,  causa  proxima,  non  rcmota, 
spec latur."}  it  is  admitted,  furnishes,  in  all  cases  the  controlling 
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rule.  Strictly  speaking,  the  proximate  cause  is  that  which  im- 
mediately precedes  and  directly  occasions  a  loss ;  and  hence, 
if  the  maxim  is  to  be  understood  in  this  limited  sense,  it  is 
plain  that  the  defendants  are  not  answerable  for  the  loss  that  is 
claimed,  since  its  proximate  cause,  in  this  sense,  was  not  fire, 
but  theft — a  risk  which  the  language  of  the  policy  does  not 
embrace,  and  against  which  no  indemnity  in  terms  is  promised. 
It  is  not  pretended,  however,  that  the  maxim,  in  its  applica- 
tion to  the  contract  of  insurance,  has  ever  been  understood,  or, 
without  an  entire  disregard  of  prior  decisions,  can  now  be  un- 
derstood, in  this  strict  and  limited  sense — a  sense  that,  if 
adopted,  would  confine  the  liability  of  insurers  to  losses  pro- 
duced solely  by  the  direct  agency  of  a  peril  insured  against, 
upon  the  property  insured.  It  is  not  denied  that,  in  numerous 
cases,  where  the  property  has  not  been  at  all  injured  or  affected 
by  the  direct  action  of  the  peril,  the  insurers  have  been  held 
responsible  for  a  subsequent  loss,  even  when  its  immediate 
cause  has  been  an  act  or  event  not  mentioned  in  the  policy. 
Nor  is  it  denied  that,  in  all  such  cases,  the  law  attributes  the 
loss  to  the  original  peril,  as  its  proximate  cause.  Thus,  to 
select  a  frequent  and  familiar  instance,  where  goods  insured 
only  against  fire,  and  contained  in  a  building  actually  on  fire, 
are  neither  touched  by  the  flames  nor  affected  by  the  heat,  but 
are  saturated  by  the  water  used  to  extinguish  the  fire,  and  are 
thereby  damaged  or  rendered  worthless,  it  has  never  been 
doubted  that  the  insurers  are  bound  by  their  contract  to  satisfy 
the  loss ;  nor  that  it  is  recoverable  as  a  loss  occasioned  by  fire, 
although  the  voluntary  application  of  water  was,  in  reality,  its 
sole  immediate  cause.  And  this  single  example  is  sufficient  to 
prove  that  the  maxim,  "  causa  proximo,  non  remota  spectatur," 
is  not  to  be  strictly  and  literally  construed,  but,  by  its  received 
interpretation,  embraces  consequential  or  incidental  losses,  as 
well  as  those  which  are  direct  and  immediate.  To  enable  us, 
therefore,  to  answer  the  novel  question  now  before  us,  it  will 
be  necessary  to  define  the  consequential  losses  that  the  maxim 
by  which  we  must  be  governed  has  been  held  to  embrace,  and 
carefully  to  distinguish  them  from  those,  the  recovery  of  which 
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it  has  been  held  to  preclude.  We  must  ascertain,  if  possible, 
the  principle  or  grounds  upon  which  each  class  of  cases  may 
justly  be  said  to  rest,  that  we  may  determine  to  which  class 
that  which  is  before  us,  by  a  parity  of  reasoning,  ought  to  be 
referred  ;  and  this  we  shall  now  endeavor  to  do,  by  referring 
to  a  few  of  the  cases  belonging  to  each  class. 

There  are  some  losses,  not  produced  by  any  direct  action  of 
a  peril  insured  against  upon  the  property  insured,  and  therefore 
strictly  consequential,  which  it  is  admitted  by  all  that  the  in- 
surers are  bound  to  make  good.  They  are  responsible  for 
every  loss  which  is,  physically,  a  necessary  consequence  of  the 
peril ;  that  is,  for  every  loss  that,  from  the  nature  of  the  peril, 
and  of  the  subject  insured,  when  the  peril  occurs,  must  inevit- 
ably follow. 

The  modern  case  of  Montoza  agt.  The  London  Assurance 
Company  (6  Exchg.  Rep.  451,  S.  C.,  4  E.  Law  and  Eq.  R.  800,) 
supplies  an  excellent  illustration. 

The  insurance  was  on  tobacco,  forming  part  of  a  cargo  con- 
sisting of  hides  and  tobacco.  The  vessel,  in  stress  of  weather, 
shipped  a  quantity  of  sea-water,  by  which  the  hides,  upon  the 
top  of  which  the  packages  of  tobacco  were  stowed,  were 
thoroughly  wetted;  but  the  tobacco  was  never  in  contact  with 
the  water,  and  sustained  no  damage  directly  from  that  cause. 
The  hides,  however,  in  consequence  of  the  wet,  became  putrid, 
and  emitted  a  fetid  odor,  which,  pervading  the  tobacco  and  de- 
stroying its  flavor,  rendered  it  unmerchantable,  and  the  court  of 
exchequer  held  that  the  defendants  were  bound  to  satisfy  the 
loss,  as  'a  loss  from  the  perils  of  the  sea.  Here  the  effluvium 
arising  from  the  hides — a  risk  not  mentioned  in  the  policy — 
was  the  immediate  cause  of  the  damage  to  the  tobacco ;  but  as 
this  was  a  necessary  consequence  of  the  damaged  condition  of 
the  hides,  and  therefore  of  the  perils  of  the  sea,  the  entire  loss 
was  justly  attributed  to  those  perils  as  its  proximate  cause. 

But  although  insurers,  by  force  of  their  contract,  are  liable 
for  every  loss  which  is  a  necessary  result  of  a  specified  peril,  it 
is  certain  that  they  are  not  liable  for  every  loss  that  may  justly 
be  deemed  a  consepuence  of  such  a  peril ;  that  is,  for  every 
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loss  that,  but /or  the  happening  of  the  peril,  would  not  have  oc- 
curred. And,  on  the  other  hand,  it  is  equally  certain  that  their 
liability  is  not  confined  to  consequential  losses,  that  may  prop- 
erly be  deemed  necessary  and  inevitable. 

In  the  case  that  I  shall  first  cite,  the  claim  of  the  assured  for 
a  consequential  loss  was  rejected,  upon  the  ground  that  the  loss, 
although  consequential,  could  not  be  justly  attributed  to  the 
peril  which  preceded  as  its  proximate  cause. 

In  the  case  of  Levie  agt.  Jansen,  in  the  king's  bench,  (12  East 
Rep.  648,)  the  ship  insured,  which  was  "warranted  free  from 
American  condemnation,"  was  driven  ashore  by  the  perils  of 
the  sea,  and  while  in  that  position  was  seized  and  condemned 
by  our  government ;  but  the  vessel,  although  stranded,  might 
have  been  got  off;  so  that,  but  for  the  seizure  that  followed,  a 
partial  loss  only  would  have  been  sustained.  The  loss  claimed 
was  a  total  loss  from  the  perils  of  the  sea.  The  court,  how- 
ever, held,  not  only  that  the  partial  loss  from  sea  damage  was 
merged  in  the  substantive  total  loss  that  followed,  but  that  this 
total  loss  was  imputable  solely  to  the  capture  and  condemna- 
tion, and  not  to  the  stranding  as  a  peril  of  the  sea,  and  conse- 
quently that  the  assured  was  not  entitled  to  recover.  Lord 
ELLENBOROUGH,  in  delivering  his  judgment,  said,  by  way  of 
illustration,  "  If  a  ship  meet  with  sea-damage  which  checks  her 
rate  of  sailing,  so  that  she  is  taken  by  an  enemy,  from  whom 
she  would  otherwise  have  escaped — though  but  for  the  sea- 
damage  she  would  have  arrived  safe — the  loss  is  to  be  ascribed 
to  the  capture,  and  not  to  the  sea-damage,  upon  the  principle 
that  '  causa  proximo,  non  remota  spectatur.' ' 

In  the  case  of  Price  agt.  Homer,  (12  Mass.  Rep.  230,)  this 
decision  was  followed  by  the  supreme  court  of  Massachusetts, 
and  the  loss  of  a  vessel,  which  was  captured  after  being  dam- 
aged by  the  perils  of  the  sea,  was  imputed  to  the  capture  as  its 
proximate  cause;  and  as,  by  the  terms  of  the  policy,  the  in- 
surers were  exempted  from  a  loss  by  capture,  it  was  held  that 
the  assured  were  not  entitled  to  recover. 

In  an  early  case  in  our  own  supreme  court,  (Patrick  ngt. 
Com.  Insurance  Co.,  11  Johns.  Rep.  14,)  the  insurance  was  on 
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the  cargo  of  the  ship  Thomas  Jefferson,  and  the  policy  con- 
tained a  clause  exempting  the  insurers  from  "any  risk  in  port 
but  sea-risk."  The  ship,  with  the  cargo  insured  on  board,  was 
in  the  bay  of  Cadiz,  which  was  then  besieged  by  the  French, 
and,  in  a  violent  storm,  she  broke  from  her  moorings,  and  was 
driven  on  shore  ;  and,  after  remaining  in  that  situation  for  some 
days,  some  French  soldiers  came  on  board,  and  destroyed,  by 
fire,  both  vessel  and  cargo.  The  judge,  upon  the  trial,  sub- 
mitted to  the  jury  the  question  whether  the  loss  was  occasioned 
by  sea-risk,  and  the  jury  found  a  verdict  for  the  plaintiff  for  a 
total  loss.  The  court,  however,  set  aside  this  verdict  as  con- 
trary to  law  and  evidence,  and  in  delivering  their  judgment, 
KENT,  Chief  Justice,  said  that,  "as  the  cargo  was  not  injured 
by  the  stranding,  and  no  effort  to  remove  it  was  made,  and  as 
the  means  of  removing  it  from  the  vessel  across  the  bay  of  Ca- 
diz to  the  city  might  easily  have  been  procured,  it  was  evident 
that  the  loss  of  the  cargo  must  be  imputed  wholly  to  the  act  of 
the  French.  The  stranding  undoubtedly  led  to  this  unhappy 
result,  but  that  the  court  must  place  the  loss  to  this  result,  and 
not  to  the  stranding,  upon  the  maxim  that  '  causa  proxima  non 
remold  spedatur."1 ' 

The  insurance  in  the  case  of  Obillia  agt.  Tfie  Jitte.gany  Co. 
Mutual  Insurance  Company ,  (3  Barr  Rep.  p.  470,)  in  the  supreme 
court  of  Pennsylvania,  was  upon  goods  against  fire,  and  the  loss 
claimed  was  for  the  damage  which  the  goods  had  suffered  in  the 
course  of  their  removal  from  the  building  in  which  they  were 
stored.  This  building  was  not  on  fire,  but  was  very  near  to 
another  which  the  flames  had  seized,  and  the  removal  of  the 
goods  was  judged  to  be  necessary  to  their  preservation.  The 
court  held,  that  as  the  fire  did  not  reach  the  building  in  which 
the  goods  were  contained,  and  the  goods,  but  for  their  unneces- 
sary removal,  would  not  have  been  injured,  the  insurers  were 
not  responsible  for  a  loss  which  was  occasioned  merely  by  an 
apprehension  of  the  peril  insured  against,  and  not  by  the  peril 
itself. 

My  observation  upon  the  cases  that  have  been  cited  is,  that 
it  cannot  be  denied  that  in  each  of  them  the  loss  for  which  an 


372  NEW-YORK  PRACTICE  REPORTS. 

Tilton  agt.  The  Hamilton  Fire  Insurance  Co. 

indemnity  was  claimed,  was,  in  one  sense,  a  consequence  of 
the  peril  insured  against,  since  in  each  it  was  certain  that  but 
for  the  happening  of  the  peril — the  sea-peril  in  the  first  case, 
the  fire  in  the  last — no  loss,  or  a  loss  only  partial,  would  have 
occurred  ;  but  as  in  each  case  the  property  insured  would  have 
been  saved,  in  whole  or  in  part,  but  for  the  happening  of  a  sub- 
sequent event  or  risk,  this  subsequent  risk,  as  it  was  the  only 
efficient,  was  properly  held  to  be  the  proximate  cause  of  the 
loss,  and  as  it  was  not  covered  by  the  terms  of  the  policy,  the 
insurers  were,  necessarily,  discharged  from  its  payment.  In 
each  case,  the  peril  insured  against  was  merely  the  occasion, 
and  not,  in  any  legal  sense,  the  cause  of  the  loss. 

From  these,  therefore,  and  many  other  cases  in  which  the 
insurers  have  been  exonerated  from  consequential  losses,  it  may 
be  safely  deduced,  as  a  general  rule,  that  insurers,  whether  on 
a  marine  or  fire  policy,  are  never  liable  for  consequential  losses, 
other  than  such  as  are  physically  or  legally  necessary,  unless 
it  appears  that  not  only  the  property  insured  was  involved  in  a 
peril  insured  against,  but  that  it  must  have  perished  from  that 
cause  had  the  peril  continued  to  operate.  In  fewer  words,  un- 
less it  appears  that  the  loss,  had  it  not  been  consequential, 
would  have  been  immediate  and  total. 

When  this  necessary  condition  of  the  liability  of  the  insurers 
is  proved  to  have  existed,  the  consequential  losses  for  which 
they  have  been  held  to  be  answerable,  may  be  divided  into  two 
classes ;  and  if  the  loss  now  claimed  can  with  propriety  be  re- 
ferred to  either  of  these  classes,  the  plaintiff  will  be  entitled  to 
our  judgment;  otherwise,  the  verdict  in  his  favor  must  be  set 
aside,  and  a  new  trial  be  granted. 

First :  The  insurer  must  satisfy  every  loss  which  is  shown  to 
have  been,  although  not  a  necessary^  a  natural  consequence  of 
the  peril  insured  against ;  and  by  natural  is  evidently  meant  a 
usual  and  probable  consequence,  and  such,  therefore,  as  it  is 
reasonable  to  believe,  was  in  the  contemplation  of  the  parties 
when  the  insurance  was  effected.  Hence  the  insurers  are  bound 
to  indemnify  the  assured  against  every  loss  that  may  be  ex- 
pected to  follow  from  the  means  usually  employed  to  avert  or 
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diminish  the  peril,  and  save,  the  property  insured  from  the  de- 
struction in  which  it  would  otherwise  be  involved ;  and  it  can 
hardly  be  said  that  their  liability  for  consequential  losses,  that 
may  with  certainty  be  referred  to  this  class,  has  ever  been 
doubted  or  denied. 

The  examples  that  most  readily  occur  are,  under  a  marine 
policy,  jettison  of  goods,  or  the  cutting  away  of  a  mast  during 
a  storm  ;  and,  under  a  fire,  the  damage  to  the  goods  from  water, 
and  the  injuries  which  they  suffer  from  haste  and  negligence  in 
the  course  of  their  removal  from  a  building  actually  on  fire. 

The  second  class  of  consequential  losses  for  which  the  in- 
surers are  undoubtedly  liable,  as  referable  to  the  peril  insured 
against  as  their  proximate  cause,  embraces  the  cases  in  which 
the  property  insured  is  extricated  from  the  peril  that  otherwise 
would  have  led  to  its  destruction,  by  means  that  could  not  have 
been  anticipated  by  the  parties,  but  by  which  it  is  taken  from 
and  never  again  restored  to  the  possession  of  the  assured,  so  that 
to  him  the  loss  is  exactly  the  same  that  it  would  have  been  had 
the  peril  continued  to  operate. 

The  case  of  Bondrett  agt.  Hentigg  (1  Holt's  JV.  P.  Rep.  149; 
2  Arnold  on  Insurance,  1005)  was  cited  by  the  counsel  for  the 
plaintiff,  as  an  example  of  this  class  of  consequential  losses. 
The  vessel  containing  the  goods  was  wrecked  on  the  coast  of 
the  Isle  of  France,  and  the  goods  were  plundered  by  the  na 
tives  on  shore,  and  Sir  VICARY  GIBBS  held,  that  the  loss  was  a 
consequence  of  the  wreck,  and,  therefore,  recoverable  as  a  loss 
by  the  perils  of  the  sea.  He  said  that  no  abandonment  was 
necessary,  since  the  goods  which  were  saved  from  the  wreck, 
though  got  on  shore,  never  came  again  into  the  hands  of  the 
owners.  As  to  them,  therefore,  the  loss  was  total. 

This,  although  a  wm  prius  decision,  is  cited  with  approbation 
by  the  text  writers,  but  the  cases  to  which  I  shall  next  refer 
were  decided  by  the  court  in  term,  and  not  only  carry  with 
them  a  greater  weight  of  authority,  but  are  more  closely  ap- 
plicable to  the  question  before  us. 

The  first  is  Hahn  agt.  Corbett,  (2  Bing.  Rep.  268.)  The 
loss  claimed  was  upon  goods  insured  on  a  voyage  from  London 
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to  Maracaibo,  which,  by  a  clause  in  the  policy,  were  warranted 
"free  from  capture  and  seizure."  The  ship  containing  the 
goods,  when  she  had  nearly  reached  her  port  of  destination, 
was  driven  in  a  storm  upon  a  sand  bank,  and  totally  disabled; 
and,  while  thus  situated,  the  goods,  that  otherwise  would  have 
perished  from  the  peril  in  which  they  were  involved,  were 
st-ized  and  carried  on  shore  by  Spanish  royalists,  who  had 
shortly  before  recovered  the  possession  of  the  town  and  port  of 
Maracaibo.  The  assured,  notwithstanding  the  warranty  in  the 
policy  against  seizure,  claimed  that  they  were  entitled  to  re- 
cover a  total  loss,  upon  the  ground  that  the  seizure,  although 
the  immediate  cause  of  the  loss,  was  itself  a  consequence  of  the 
stranding  and  wreck  of  the  vessel,  and  that  the  loss  ought, 
therefore,  to  be  attributed  to  the  perils  of  the  sea  as  its  proxi- 
mate cause.  The  court  sustained  the  claim  of  the  assured,  and 
held  that  the  loss  was  properly  described  in  the  declaration  as 
a  loss  by  the  perils  of  the  sea,  since  it  was  certain  that  those 
perils  wrere  its  main  conducing  cause.  It  was  by  their  agency 
(it  was  said)  that  the  ship  was  reduced  to  a  wreck,  and  it  was 
by  the  same  agency  that  the  goods,  had  they  not  been  seized, 
would  have  been  destroyed.  And  in  reading  the  opinion  of 
the  judges,  it  is  manifest  that  the  certain  destruction  of  the 
goods  by  the  perils  insured  against,  had  they  not  been  seized, 
was  the  main  ground  of  the  decision.  It  was  for  this  reason 
alone  that  those  perils  were  held  to  be  the  proximate  cause  of 
the  loss.  Indeed,  the  only  distinction  that  can  be  stated  be- 
tween this  case  and  those  of  Levie  agt.  Ja?isen,  and  Patrick  agt. 
The  Com.  Insu.  Co.,  before  cited,  consists  in  the  fact,  that  in 
those  the  property  insured,  but  for  a  subsequent  event,  might 
have  been  saved,  while  in  this  it  must  have  been  destroyed  had 
the  peril  continued  to  operate. 

The  most  recent  case  that  I  have  found  was  decided  by  the 
present  court  of  queen's  bench,  and  in  its  material  circumstan- 
ces it  not  only  bears  a  close  analogy  to  the  present,  but  fur- 
nishes a  satisfactory  answer  to  an  argument  that  was  much  in- 
sisted on  by  one  of  the  learned  counsel  for  the  defendants, 
namely,  that  the  goods  upon  which  the  loss  is  claimed  were  not 
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only  saved  from  the  peril  insured  against,  but  in  judgment  of 
law  never  ceased  to  be  in  the  possession  of  the  plaintiff. 

Dean  and  another  agt.  Hornby ,  (23  L.  Journ.  R.  N.  S.  129; 
24  Laru  and  Eq.  Rep.  85,)  is  ihe  case  to  which  I  refer.  The 
insurance  was  a  time  policy  upon  a  ship  which,  during  the  con- 
tinuance of  the  risk,  was  seized  by  pirates  in  the  straits  of  Ma- 
gellan, but  was  recaptured  by  an  English  ship  of  war,  and  taken 
to  Valparaiso.  At  Valparaiso  a  prize-master  and  crew  were 
put  on  board,  and  the  ship  was  sent  to  England  for  adjudica- 
tion in  the  court  of  admiralty.  It  was  while  the  ship  was  in 
the  prosecution  of  this  voyage  that  the  plaintiffs  abandoned  to 
the  underwriters;  and  it  was  agreed  that  their  right  to  recover 
a  total  loss  was  to  be  determined  by  the  facts  that  existed  at 
the  time  of  the  abandonment.  It  is  needless,  therefore,  to  take 
any  notice  of  those  that  subsequently  occurred. 

It  was  insisted,  on  the  part  of  the  defendants,  that  there  was 
no  total  loss  when  notice  of  abandonment  was  given.  That, 
although  there  was  a  constructive  total  loss  when  the  ship  was 
seized  by  the  pirates,  the  property  was  not  changed  by  the 
seizure,  and,  upon  the  recapture,  remained  in  the  owners,  and 
that  the  recaptors,  although  they  had  a  lien  to  the  extent  of  the 
salvage  to  which  they  were  entitled,  yet,  subject  to  that  lien, 
held  possession  for  the  owners.  Consequently,  so  far  from  there 
being  a  total  loss,  both  the  property  and  the  possession  of  the 
ship  were  in  the  assured  when  they  abandoned.  Lord  CAMP- 
BELL and  his  brethren  were,  however,  of  a  different  opinion. 
They  held  that  the  constructive  total  loss  created  by  the  pirat- 
ical seizure,  at  the  time  of  the  abandonment,  had  not  ceased  to 
exist,  since,  although  the  ship  before  that  time  had  been  re- 
captured, yet  the  possession  had  not  been  restored  to  the  as- 
sured, nor  had  they  then  the  means  of  obtaining  the  possession. 
It  was  true,  the  property  remained  in  them,  but  the  recaptors 
had  the  sole  possession  and  control.  Judgment  for  a  total  loss 
was,  therefore,  given  for  the  plaintiff. 

The  principle  of  this  decision  evidently  is,  that  when  circum- 
stances that,  by  their  continuance,  would  create  a  total  loss, 
have  once  existed,  the  loss  continues  total,  although  those  cir- 
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cumstances  may  have  wholly  changed,  so  hng  as  the  property  is 
not  beneficially  restored  to  the  possession  of  the  assured. 

I  have  already  said,  that  although  the  loss  now  claimed  is 
consequential,  yet  if  it  fall  within  either  of  the  classes  that  have 
now  been  stated  and  explained,  it  is  recoverable  under  the 
policy,  as  a  loss  by  fire,  and  that  it  falls  within  both  classes,  is 
the  conclusion  to  which  we  have  all  of  us  come,  with  the  ex- 
ception of  my  brother  HOFFMAN.  We  think  that  this  conclu- 
sion is  fully  justified  by  the  decisions  to  which  I  have  referred, 
and  which  we  are  not  aware  are  contradicted  or  shaken  by  any 
Other  authorities. 

It  cannot  be  denied,  that  the  facts  which  I  have  stated  to  be 
the  necessary  condition  of  the  liability  of  insurers  for  conse- 
quential losses,  other  than  such  as  are  inevitable,  were  in  this 
case  proved  to  exist.  The  goods  were  removed  from  a  build- 
ing actual!}1  on  fire,  and  which  was  destroyed  by  the  fire  ;  had 
they  remained  their  destruction  was  certain.  Under  these  cir- 
cumstances, we  think  the  loss  as  claimed  was  as  a  natural  con- 
sequence of  the  peril  insured  against. 

When  the  doors  of  a  warehouse  or  store  on  fire  are  broken 
or  thrown  open,  in  order  that  the  goods  within,  by  their  re- 
moval, may  be  saved  from  the  peril,  a  loss  of  a  portion  of  them 
by  plunder,  we  cannot  but  think,  is  just  as  certainly  a  natural 
consequence  of  the  attempt  to  preserve  them,  as  the  damage 
which  they  suffer  from  the  negligence  or  recklessness  of  those 
engaged  in  their  removal.  It  is  a  consequence  that,  from  the 
frequency  of  its  occurrence,  may  be  expected  to  follow;  and 
which  it  is  therefore  reasonable  to  believe  was  in  the  contem- 
plation of  the  parties  when  they  made  their  contract. 

It  is  a  public  and  notorious  fact,  which,  as  such,  we  may  ju- 
dicially notice,  that  in  this  city,  and  indeed  in  all  crowded 
cities,  losses  from  this  cause  constantly  happen ;  and  that  from 
the  temptation  and  facilities  that  a  fire  creates,  it  would  be  dif- 
ficult, and  almost  impossible  to  prevent  them.  And  when  we 
call  to  mind  the  hurry,  confusion  and  disorder  that  usually  pre- 
vail, and  the  habits  and  character  of  those  who  form  a  large 
portion  of  the  crowd  that  usually  assemble  at  a  fire,  it  would 
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be  a  matter  of  great  surprise  if  losses  of  this  description  were 
not  as  frequent  as  experience  almost  daily  attests  they  are. 

It  was  admitted  by  one  of  the  learned  counsel  of  the  defend- 
ants, that  as  petty  losses  by  theft  not  unfrequently  happen,  it 
might  not  be  unreasonable  to  hold  that,  for  such  the  insurers  are 
liable,  as  a  natural  consequence  of  the  peril  insured  against; 
but  he  contended  that,  as  a  loss  by  theft  of  the  magnitude  of 
that  which  is  now  claimed,  very  rarely  occurs,  it  would  be  un- 
just to  hold  that  the  defendants  evei  meant  to  assume  the  risk, 
since  it  cannot  be  thought  that  such  a  loss  was  in  the  contem- 
plation of  the  parties  when  they  made  the  contract. 

The  argument  is  plausible,  but  it  implies  a  distinction  for 
which  there  is  no  warrant  or  precedent,  and  to  which  we  can- 
not assent.  The  only  question  is,  whether  a  loss  by  theft  is, 
from  its  nature,  a  consequential  loss,  for  which  the  insurers  are 
liable,  and  if  this  be  admitted  or  proved,  their  obligation  to 
satisfy  the  loss,  when  not  exceeding  the  sum  insured,  cannot 
be  varied  by  its  amount. 

If  all  the  costly  furniture  of  a  dwelling-house  were  defaced 
and  broken  by  a  disorderly  crowd  volunteering  their  aid  to 
rescue  it  from  a  fire,  we  cannot  believe  that  the  unusual  amount 
of  the  loss  would  be  held  to  exonerate  the  insurers  from  its 
payment.  And  we  see  no  reason  to  doubt  that  a  loss  by  theft, 
if  covered  by  the  policy  at  all,  stands  upon  the  same  ground. 

But  were  we  prepared  to  say,  that  the  loss  now  claimed  can- 
not be  regarded  as  a  natural  consequence  of  the  peril,  and  is 
not  recoverable  upon  that  ground,  it  is  still  certain  that  the  goods 
upon  which  it  is  claimed,  before  their  removal,  were  involved  in 
a  peril  that  must  have  led  to  their  destruction,  and  that,  although 
saved  from  this  peril,  they  were  never  restored  to  the  possession 
of  the  plaintiff.  Hence,  unless  the  cases  of  Bondrett  agt.  Hen- 
tigg,  Hahn  agt.  Corbett,  and  Dean  agt.  Hornby,  are  to  be  cast  aside, 
or  it  can  be  shown  that  there  is  a  valid  distinction  between  those 
cases  and  the  present,  the  plaintiff  must  be  entitled  to  recover. 

We  think  that  these  cases  were  rightly  decided,  and,  although 
varying  in  circumstances,  in  principle,  are  not  to  be  distinguished 
from  the  present. 
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It  is  true,  that  a  valid  distinction  has  been  supposed  to  exist. 
It  has  been  said,  that  in  each  of  those  cases  there  was  an  actual 
total  loss  by  the  perils  of  the  sea,  that  never  ceased  to  exist, 
and  that  its  continued  existence  was  in  each  case  the  ground  of 
the  decision  ;  while  in  the  case  before  us  there  was  no  such 
loss  of  the  stolen  goods  before  their  removal. 

But  the  supposition  upon  which  this  argument  proceeds,  it 
appears  to  us,  involves  a  mistake,  both  of  the  law  and  the  facts. 
In  neither  of  the  cases  referred  to  was  the  original  loss  that  is 
spoken  of  actually  total.  It  was  so  only  by  construction  of 
law.  The  loss  of  goods  on  board  a  shipwrecked  vessel,  so 
long  as  they  subsist  in  specie,  is  not  actually  total.  The  cer- 
tainty of  their  destruction  by  the  perils  of  the  sea,  if  they  re- 
main in  that  situation,  it  is  true,  gives  to  the  assured  a  right  to 
abandon ;  but,  as  Mr.  Phillips  has  justly  observed,  (1  Phillips^ 
649,)  this  is  a  right  that  the  assured  is  not  bound  to  exercise, 
and  it  is  only  by  its  exercise  before  the  goods  are  rescued  from 
the  peril  and  restored  to  his  possession  that  the  loss  is  rendered 
total.  If  the  goods  are  landed,  and  come  again  into  his  pos- 
session, or  that  of  his  agents,  and,  at  a  reasonable  expense,  may 
be  transported  to  their  port  of  destination,  the  right  to  abandon 
and  claim  a  total  loss  is  wholly  gone,  and  a  partial  loss  only  is 
recoverable. 

It  seems  to  us  manifest,  therefore,  that  the  true  grounds  of 
the  decision  in  Hahn  agt.  Corbett  (the  case  that  bears  the  near- 
est resemblance  to  the  present)  were  exactly  those  that  have 
been  stated — the  certainty  that  the  cargo  of  the  stranded  vessel 
would  have  been  destroyed  by  the  perils  of  the  sea,  had  it  not 
been  seized  by  the  Spanish  royalists,  and  the  fact  that  after  the 
seizure  it  never  came  again  into  the  possession  of  the  assured. 
So  here,  it  is  certain  that  the  goods  upon  which  the  loss  is 
claimed,  had  they  remained  in  the  store,  must  have  been  de- 
stroyed by  the  fire ;  and  equally  so  that,  since  their  removal,  they 
have  never  been  restored  to  the  possession  of  the  plaintiff, — 
the  loss  to  him  is  exactly  the  same  as  if  they  had  been  con- 
sumed by  the  fire.  So  far  as  he  is  concerned,  they  were  never 
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rescued  from  the  peril  in  which  they  were  involved,  and  which 
may,  therefore,  be  justly  considered  the  proximate  cause  of  the 
loss. 

There  is  no  ground  for  the  allegation  that  the  goods  lost  were 
in  the  possession  of  the  plaintiff  when  the  loss  happened.  They 
were  taken  from  his  possession  by  the  persons  who  removed 
them,  and  those  persons  were  in  no  sense  his  agents,  or  subject 
in  any  respect  to  his  direction  or  control.  Neither  he  nor  any 
person  acting  by  his  authority  was  present  at  the  fire.  The 
case,  moreover,  expressly  states  that  the  goods  saved  were 
taken  possession  of  by  an  agent,  of  the  insurers,  who  stored 
them  in  a. building  of  which  he  kept  the  key;  and  that  this  key 
was  not  delivered  to  the  plaintiff  until  the  next  morning.  Un- 
til then  the  goods  saved  were  not  restored  to  his  possession. 
Those  that  were  stolen  were  at  no  time  after  their  removal  in 
his  possession.  The  property  remained  in  him,  but  the  pos- 
session was  gone.  (Dean  agt.  Hornby,  supra.) 

The  result  of  this  discussion  is,  that,  in  our  opinion,  the  jury 
were  rightly  instructed  upon  the  trial,  and  that  the  plaintiff  is 
entitled  to  judgment  upon  the  verdict  which  they  rendered,  and 
such  is  our  decision. 

An  important  case  was  cited  upon  the  argument,  (Levy  agt. 
Baillie  and  others,  7  Sing.  Rep.  349,)  that  hitherto  I  have  omit- 
ted to  notice  ;  and  I  refer  to  it  now,  not  as  a  positive  decision, 
(which  it  is  not,)  but  as  evidence,  satisfactory  if  not  conclusive, 
that  in  England  consequential  losses,  of  the  character  of  that 
which  is  now  claimed,  are  deemed  to  be  recoverable  under  a 
policy  in  which  fire  is  the  only  risk  insured  against,  and  are 
treated  as  losses  which,  in  judgment  of  law,  are  occasioned  by 
fire.  In  this  case,  nearly  the  whole  loss  that  was  claimed  was 
alleged  to  have  resulted  from  the  plunder  of  the  goods  insured, 
by  the  crowd  assembled  at  the  fire.  It  was  denied  by  the  de- 
fendants that  any  such  loss  had  occurred,  and  the  fact  was  very 
doubtful  upon  the  evidence ;  but  it  was  not  denied  that,  if  the 
loss  were  proved,  the  defendants,  as  insurers  against  fire,  were 
liable  for  its  payment;  nor  was  any  doubt  as  to  their  liability 
expressed  or  intimated,  either  by  the  counsel  for  the  defendants 
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or  by  any  of  the  judges.  It  is  true,  the  question  was  not  raised ; 
but  as  from  its  nature  it  could  not  have  escaped  the  attention 
of  the  parties,  we  may  be  certain  that  it  would  have  been 
raised,  had  not  the  defendants  and  their  counsel  been  satisfied 
that  it  was  fully  settled  by  law  and  usage  in  favor  of  the 
plaintiff. 

Finally.  It  is  certainly  not  a  matter  of  regret,  that  a  careful 
examination  of  the  authorities  has  led  us  to  the  conclusion  that 
the  defendants  are  responsible,  as  insurers  against  fire,  for  the 
loss  that  is  claimed.  It  seems  to  me  that  a  denial  of  their  lia- 
bility for  such  a  loss  is  most  unwise ;  and  I  am  persuaded  that 
it  is  for  the  interest  alike  of  the  public,  of  the  assured,  and  of 
the  insurance  companies  themselves,  that  the  defence  should 
be  overruled. 

Judgment  for  the  plaintiff  with  costs. 

HOFFMAN,  Justice,  dissented. 


SUPREME  COURT. 
NATHAN  KENDALL  agt.  SHERMAN  WASHBURN. 

The  service,  by  publication,  of  a  summons  for  the  commencement  of  an  action,  is 
insufficient,  unless  the  complaint  be  filed  before  publication,  and  the  summons 
as  published  state  the  time  and  place  of  such  filing.  A  judgment  entered  upon 
a  service  thus  defective  is  a  nullity. 

Such  a  judgment  is  not  aided  by  the  139th  section  of  the  Code,  and  the  fact  that 
an  attachment  was  issued  in  the  proceeding. 

An  order  of  the  court  subsequent  to  the  judgment,  in  such  a  case,  for  the  riling 
of  the  complaint  nunc  pro  titnc,  as  of  the  day  the  summons  was  first  pub- 
lished, will  not  avail  to  give  vitality  to  the  judgment.  The  power  of  amend- 
ment does  not  extend  to  such  defects;  besides,  the  defect  in  the  publication  of 
the  summons  would  still  remain,  and  that  alone  would  be  fatal  to  the  judg- 
ment. 

Wayne  Special  Term,  July,  1857. 

MOTION  to  set  aside  a  judgment  and  subsequent  proceedings. 
The  facts  are  sufficiently  stated  in  the  opinion. 
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J.  L.  SEELEY,  for  defendant. 
D.  J.  SUNDERLIN,  for  plaintiff. 

T.  R.  STRONG,  Justice.  It  is  indispensable  to  the  validity 
of  a  judgment  in  an  action,  that  the  court  by  which  it  is  ren- 
dered should  have  jurisdiction  of  the  person  of  the  defendant, 
as  well  as  of  the  subject  matter  of  the  action.  Jurisdiction  of 
the  person  can  be  acquired  only  by  the  service  of  the  summons 
for  the  commencement  of  the  action  in  the  mode  provided  by 
law,  or  the  appearance  of  the  defendant  in  the  action. 

The  Code  provides  that  the  service  of  a  summons  shall  be 
personal,  except  where  the  defendant  cannot  be  found  within 
the  state,  in  which  case  the  service  may  be  made  by  publica- 
tion. In  the  present  case  there  was  no  personal  service,  and 
no  appearance  by  the  defendant :  the  plaintiff  undertook  to 
make  service  by  publication.  When  it  is  sought  in  this  mode 
to  obtain  jurisdiction  of  the  defendant's  person,  the  require- 
ments of  the  Code,  in  respect  to  such  a  service,  must  be  strictly 
complied  with :  if  there  be  any  material  omissions,  the  object 
will  not  be  accomplished ;  the  service  will  be  insufficient ;  and 
if  judgment  be  entered  thereon,  it  will  be,  as  in  other  cases  of 
want  of  jurisdiction  of  the  person,  utterly  void. 

Among  the  requisites  to  a  valid  service  by  publication,  are 
that  the  complaint  must  be  filed  before  publication,  and  that 
the  summons  as  published  must  state  the  time  and  place  of  such 
filing.  (Code,  §  135,  sub.  5,  last  clause  of  the  section.)  Both 
were  omitted  in  this  case ;  they  were  clearly  material  as  a 
means  of  furnishing  the  defendant  with  information  of  the  claim 
made  against  him  ;  and  it  follows  that  the  judgment  entered 
against  the  defendant  was  a  nullity.  The  omission  was  as 
fatal  as  would  have  been  an  omission  to  publish  the  summons 
in  the  papers,  and  for  the  period  prescribed  by  the  order  for 
publication.  One  material  requirement  of  the  Code  on  the 
subject  could  no  more  be  disregarded,  either  through  design  or 
inadvertence,  than  another. 

The  judgment  is  not  aided  by  the  139th  section  of  the  Code, 
and  the  fact  that  an  attachment  was  issued  in  the  proceeding. 
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That  section  provides  that  "  from  the  lime  of  the  service  of  the 
summons  in  a  civil  action,  or  the  allowance  of  a  provisional 
remedy,  the  court  is  deemed  to  have  acquired  jurisdiction,  and 
to  have  control  of  all  the  subsequent  proceedings." 

The  jurisdiction  here  referred  to,  arising  on  the  allowance  of 
a  provisional  remedy,  is  for  the  purpose  of  that  remedy  only. 
It  was  not  intended  by  the  section  to  modify  the  provisions, 
that  civil  actions  shall  be  commenced  by  the  service  of  a  sum- 
mons, and  that  proof  of  the  service  thereof  shall  be  made  to 
warrant  a  judgment.  Notwithstanding  that  section,  the  sum- 
mons must  be  served  in  one  of  the  modes  prescribed  by  the 
Code,  in  order  to  bring  he  defendant  into  court,  and  subject 
him  to  its  jurisdiction  so  as  to  authorize  it  to  render  a  valid 
judgment.  (Moore's  ex'rs  agt.  Tkayer,  6  How.  Pr.  R.  47  ;  In 
the  matter  of  Griswold,  13  Barb.  412.) 

The  order  of  the  court  at  special  term  in  May  last,  subse- 
quent to  the  judgment,  for  the  filing  of  the  complaint  nunc  pro 
tune,  as  of  the  day  the  summons  was  first  published,  and  the 
attachment  was  issued,  was  entirely  unavailing  to  give  vitality 
to  the  judgment.  As  well  might  the  court  direct  that  personal 
service  of  the  summons  after  judgment  should  have  like  effect 
as  if  made  at  the  proper  time,  as  in  this  way  to  correct  sub- 
stantial defects  in  the  mode  of  service  by  publication.  The 
power  of  amendment,  extensive  as  it  is,  is  not  adequate  to 
create  a  judgment  out  of  what  in  legal  effect  is  nothing;  it  can 
only  correct  defects  in  what  has  some  legal  force  and  oper- 
ation. 

But  if  the  order  would  operate  to  cure  the  defect  of  omitting 
to  file  the  complaint  at  the  proper  time,  it  does  not  purport  to 
correct  the  defect  of  omitting  to  state  in  the  summons  as  pub- 
lished the  time  and  place  of  the  filing,  which  of  itself  is  fatal 
to  the  judgment. 

For  the  foregoing  reasons,  the  motion  to  set  aside  the  judg- 
ment and  subsequent  proceedings  must  be  granted,  with  $10 
costs  of  the  motion — leaving  the  plaintiff  to  proceed  to  serve 
his  summons  and  pursue  his  attachment  in  like  manner  as  if 
judgment  had  not  been  entered. 
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EDMUND  FLETCHER  agt.  THE  TROY  SAVINGS  BANK. 

Where  the  defendant  shows  that  he  holds  the  property  for  the  true  owner,  and 
has  no  interest  in  the  question  to  whom  it  belongs,  and  that  there  is  nothing 
else  to  be  litigated,  except  the  right  of  the  different  claimants  to  such  prop- 
erty, the  defendant  will  be  discharged,  and  a  party  in  interest  substituted  in 
his  place  in  the  action. 

Albany  Special  Term,  Jan.,  1857. 

INTERPLEADER. 

The  action  was  brought  to  recover  the  sum  of  $266.93,  which 
had  been  deposited  with  the  defendant  by  Francis  Fletcher,  and 
is  still  standing  to  his  credit  on  the  books  of  the  bank.  On  the 
13th  of  September,  1856,  Francis  Fletcher  transferred  his  in- 
terest in  the  deposit  to  the  plaintiff.  About  the  same  time  an 
order,  made  by  the  county  judge  of  Rensselaer,  was  served, 
restraining  the  defendant  from  paying  over  the  money  to  any 
person  until  the  further  order  of  the  court.  A  notice  was  also 
served  upon  the  defendant  on  behalf  of  Thomas  Messenger,  and 
Harvey  Messenger,  to  the  effect,  that  all  moneys  deposited  in 
the  bank  to  the  credit  of  Francis  Fletcher  and  James  Christie, 
or  either  of  them,  would  be  claimed  under  proceedings  supple- 
mentary to  execution,  upon  a  judgment  recovered  in  the  su- 
preme court  in  favor  of  said  Messengers  against  said  Christie. 

Another  notice  was  served  on  the  defendant  by  George  Day, 
claiming  that  he  had  been  appointed  receiver  of  the  property 
and  effects  of  Christie,  and  that  the  money  in  question  should 
be  paid  to  him  as  the  property  of  Christie. 

It  further  appeared  that  the  plaintiff,  before  this  suit  was 
brought,  was  informed  of  these  claims,  and  payment  of  the 
money  was  refused  on  account  thereof.  This  action  was  com- 
menced by  the  service  of  a  summons  on  the  7th  day  of  Octo- 
ber, 1856.  The  defendant,  upon  an  affidavit  showing  these 
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facts,  and  that  there  was  no  collusion  in  the  matter,  and  offering 
to  pay  over  the  money  as  the  court  may  direct,  moved  that  the 
Messengers,  or  Day,  the  receiver,  be  substituted  in  its  place, 
and  the  defendant  discharged  from  liability  to  either  party  upon 
depositing  iu  court  the  money  in  question. 

JEREMIAH  ROMEYN,  for  plaintiff. 

C.  BUEL,  for  defendant. 

W.  A.  BEACH,  for  claimants. 

HARRIS,  Justice.  The  rule  by  which  the  court  is  to  be  gov- 
erned, upon  applications  like  this,  is  well  stated  in  Sherman 
agt.  Partridge,  (11  How.  154.)  The  same  case  is  reported  in 
4  Duer,  646.  It  must  appear  that  there  is  nothing  else  to  be 
litigated,  except  the  right  of  the  different  claimants  to  the  thing 
in  question.  The  defendant  in  this  case  brings  itself  within 
that  rule. 

The  bank  holds  the  money  for  the  true  owner  :  it  has  no  in- 
terest in  the  question  to  whom  it  belongs :  it  holds  the  money 
as  the  court  will  if  the  motion  is  granted,  ready  to  be  paid  over 
to  any  party  who  may  succeed  in  establishing  his  right  to  it. 
Under  such  circumstances,  it  would  be  obviously  unjust  to  com- 
pel the  defendant,  against  its  own  will,  to  remain  a  defendant 
in  the  action,  and  perhaps  liable  for  the  costs  of  the  litigation. 
It  was  against  such  injustice  that  the  legislature  intended  to 
provide. 

I  think  the  receiver,  who  claims  the  fund,  should  be  substi- 
tuted as  defendant.  The  provisions  of  the  order  should  be  the 
same  as  were  prescribed  in  Van  Buskirk  agt.  Roy,  (8  How.  425.) 
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SUPERIOR  COURT. 

LAWRENCE  J.  GOODALL  agt.  JAMES  G.  M'ADAM  and  PHCEBE 
J.  M'ADAM,  his  wife. 

In  an  action  against  husband  and  wife,  to  charge  the  separate  estate  of  the  wife, 
upon  a  note  or  bond  signed  by  the  husband  and  wife,  the  legal  inference  is, 
that  it  was  the  debt  of  the  husband.  The  legal  conclusion  is,  that  it  could 
not  be  the  debt  of  the  wife,  she  being  incompetent  to  contract  it. 

In  order  to  charge  the  separate  estate  of  the  wife,  there  must  be  something  to 
show  that  it  was  given  for  her  benefit — that  is,  for  the  use  of  her  separate 
estate. 

Where,  in  such  case,  the  complaint  asks  relief  only  against  the  separate  estate 
of  the  wife — not  against  the  husband — under  §  275  of  the  Code,  a  judgment 
for  want  of  an  answer  could  only  be  entered  against  the  property  of  the  wife — 
none  against  the  husband  personally. 

The  case  upon  a  demurrer  by  husband  and  wife  to  the  whole  complaint,  may  be 
treated  in  the  same  manner,  and  then  it  is  that  the  wife,  with  the  husband,  for 
conformity,  demurs  that  no  cause  of  action  is  made  against  her  property. 

By  the  amendment  of  §  114  of  the  Code  (in  1857)  the  necessity  of  a  next  friend 
or  guardian  for  a  married  woman  is  dispensed  with  in  every  case. 

New-  York  Special  Term,  April,  1857. 

DEMURRER  to  the  complaint,  that  it  does  not  state  sufficient 
facts  to  constitute  a  cause  of  action. 

The  complaint  is  as  follows : — 

"  The  above-named  plaintiff,  Lawrence  J.  Goodall,  complains 
against  the  defendants,  James  G.  M'Adam  and  Phoebe  J. 
M'Adam,  his  wife,  and  says,  that  the  said  Phrebe  J.  M'Adant 
was,  on  the  first  day  of  April,  1853,  and  ever  since  has  been, 
and  still  is,  the  lawful  wife  of  the  defendant,  James  G.  M'Adam. 

"  That  on  the  20th  day  of  November,  1854,  the  said  defend- 
ants,  being  indebted  to  the  plaintiff  in  the  sum  of  fourteen  hun- 
dred and  forty  dollars,  made,  executed  and  delivered  to  the 
plaintiff  their  certain  bond  or  obligation  under  their  respective 
hands  and  seals,  bearing  date  the  20th  day  of  November,  1854, 
for  the  purpose  of  securing  said  indebtedness,  whereby  they 
bound  themselves  unto  the  plaintiff  in  the  penal  sum  of  three 
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thousand  dollars,  to  be  paid  to  the  plaintiff,  his  executors,  ad- 
ministrators, or  assigns,  for  which  payment  well  and  truly  to 
be  made,  the  said  defendants,  by  said  bond,  bound  themselves, 
their  heirs,  executors  and  administrators,  jointly  and  severally. 

"  The  said  bond  contained  a  condition,  that,  if  the  said  James 
G.  M'Adam  and  Phoebe  J.  M'Adam,  or  either  of  them,  their  or 
either  of  their  heirs,  executors,  or  administrators,  should  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the  said  plaintiff,  his 
executors,  administrators,  or  assigns,  the  just  and  full  sum  of 
one  thousand  five  hundred  dollars  within  two  years  from  the 
date  of  said  bond,  with  lawful  interest  thereon  semi-annually, 
till  the  same  be  paid,  then  the  said  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

"  That  no  part  or  portion  of  said  bond,  or  the  interest  or  any 
part  thereof,  has  been  paid  ;  but  there  remains  due  and  payable 
thereon,  from  said  defendants  to  the  plaintiff,  the  sum  of  four- 
teen hundred  and  forty  dollars,  with  interest  thereon  since  the 
date  of  said  bond,  to  wit,  the  20th  day  of  November,  1854. 

"  That  at  the  time  aforesaid  of  the  execution  of  said  bond  by 
the  defendants,  the  defendant  Phoebe  J.  M'Adam  had,  and  ever 
since  has  had,  and  still  has,  a  separate  estate,  consisting  of  cer- 
tain lots  of  ground  in  the  city  of  New- York,  with  the  buildings 
and  improvements  thereon,  which  are  hereinafter  more  particu- 
larly described,  and  of  great  value,  and  as  this  plaintiff  is  assured 
and  believes  of  the  value  of  fifteen  thousand  dollars.  That  she 
is,  at  the  time  of  the  commencement  of  this  action,  the  owner 
thereof  in  her  own  right,  and  free  from  any  ownership  or  con- 
trol thereof  by  her  said  husband." 

Then  followed  a  description. 

"  The  plaintiff  demands  judgment,  that  the  said  separate  estate 
of  the  said  defendant  Phoebe  J.  M'Adam,  wife  of  the  said  de- 
fendant James  G.  M'Adam,  be  charged  with  the  payment  of 
the  debt  so  as  aforesaid  due  and  payable  upon  said  bond,  and 
that  her  separate  estate  aforesaid  be  applied  to  the  payment  of 
said  debt  and  the  costs  of  this  action ;  that  a  receiver  may  be 
appointed  in  this  action  to  take  possession  of  the  said  separate 
estate  of  said  Phoebe  J.  M'Adam,  dispose  of  the  same,  and 
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satisfy  said  debt  and  costs  out  of  the  avails  thereof,  and  for 
such  other  or  further  relief  as  the  court  may  see  fit  to  grant." 

LAWRENCE  J.  GOODALL,  for  plaintiff" in  person. 
JAMES  G.  M'ADAM,  in  person,  and  for  wife. 

HOFFMAN,  Justice.  The  demurrer  raises  the  question  in  a 
very  simple  form,  whether  a  married  woman  binds  her  separate 
estate  by  merely  joining  in  a  bond  with  her  husband? 

It  is  not  strictly  correct  to  say  that  the  engagement  of  a  mar- 
ried woman  to  pay  a  debt  connected  even  with  her  separate 
estate,  creates  a  charge  upon  it.  But  it  is  an  engagement 
which  enables  a  court  of  equity  to  reach  such  estate,  so  as  to 
enforce  payment  of  the  debt  out  of  it.  In  other  words,  it  is  a 
debt  which  may  pass  into  a  restricted  or  qualified  judgment. 

The  law  in  our  state  commenced  with  the  cautious  and  pro- 
tecting rule,  that  a  married  woman  was  only  to  be  treated  as  a 
single  woman  in  this  respect,  as  far  as  the  instrument  which 
gave  her  separate  property  endued  her  with  the  power  of  an 
owner.  Then  follows  the  maxim  sanctioned  by  the  court  of 
errors,  that  she  was  to  be  considered  as  absolute  owner,  except 
so  far  as  expressly  limited  and  restricted  in  the  exercise  of  the 
ordinary  rights  of  ownership. 

Still  the  idea  of  a  definite  appropriation  of  the  separate  prop- 
erty pervaded  the  authorities. 

The  cases  relating  to  Mrs.  Dyett's  trust  estate  carried  the 
doctrine  to  the  length  of  holding  that  the  promissory  note  of  a 
married  woman's  agent,  given  for  supplies  used  for  the  separate 
estate,  could  be  enforced  against  it.  There  was  still  the  fact 
of  an  actual  application  of  the  creditor's  property  to  her  pecu- 
liar property,  viz.,  that  of  her  separate  estate.  (7  Paige,  1.) 

It  remains  to  see  whether  a  note  of  her  own,  not  connected 
with  the  trust  estate  is  sufficient.  It  is  not  to  be  denied  that  in 
England  it  would  be  so.  The  decision  of  Lord  BROUGHAM  in 
Murray  agt.  Barlee  (3  Mylne  4r  Keen,  209)  settled,  that  a 
promise  of  a  married  woman,  contained  in  letters  to  her  so- 
licitor, to  pay  him  for  his  services,  without  any  reference  to  her 
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separate  property,  was  sufficient  to  bind  it.  She  had  lived 
apart  from  her  husband.  The  solicitor  had  filed  a  bill  against 
her  trustees  and  husband,  by  her  next  friend.  They  opposed 
a  petition  to  the  lord  chancellor  for  a  commission  of  lunacy, 
and  defended  a  suit  instituted  against  her  for  the  purpose  of 
charging  her  separate  estate  for  necessaries  supplied  her. 

The  bill  was  against  the  husband  and  wife.  The  wife  put 
in  a  separate  demurrer  to  the  whole  bill.  This  was  overruled. 
(4  Simons,  82.)  The  vice-chancellor  (SHADWELL)  decided  the 
case  upon  the  ground  that  the  express  promise  to  pay  the  de- 
mand was  equivalent  to  a  promise  to  pay  it  out  of  the  separate 
property.  A  mere  debt  raising  an  implied  assumpsit  would 
not  have  sufficed. 

The  case  came  up  afterwards  on  the  proofs,  and  a  decree 
was  made  for  the  plaintiff. 

On  appeal  Lord  BROUGHAM  observed,  that  had  a  bond  been 
given  to  the  solicitor,  it  could  not  have  been  denied  that  the 
estate  could  be  reached.  He  expressly  held  that  if  the  married 
woman  executes  a  bond,  signs  a  note,  or  gives  an  acceptance, 
because  these  acts  are  nugatory  if  done  without  reference  to  the 
separate  estate,  she  must  be  intended  to  have  designed  a  charge 
on  that  estate.  He  was  also  of  opinion  that  a  mere  general  en- 
gagement, without  a  written  instrument,  is  equally  effectual. 

This  decision  was  adopted  and  followed  by  Lord  COTTENHAM 
in  Owen  agt.  Dickinson,  (1  Craig  fy  Phillips,  50.)  A  paper 
signed  by  the  married  woman,  recognized  a  debt  owing  by  her. 

The  same  doctrine  is  found  in  Stewart  agt.  Kirkinwall,  (3  Mad. 
Rep.  387 ;)  Bulpin  agt.  Clarke,  (17  Vesey,  365.) 

In  Tullett  agt.  Armstrong,  (4  Beavan,  320,)  subsequent  to 
Murray  agt.  Barlee,  a  distinction  was  taken.  The  wife  had 
joined  her  husband  in  an  annuity  deed,  purporting  in  the  recital 
that  it  was  to  secure  it  on  her  separate  estate ;  but  the  hus- 
band alone  conveyed  the  property,  and  alone  covenanted. 
There  was  no  engagement  on  her  part  to  pay  the  annuity  or  to 
charge  her  property.  She  signed  it  with  him.  The  master  of 
the  rolls  said,  "  a  married  woman  may  bind  her  separate  property 
without  distinctly  stating  that  she  intends  to  do  so.  She  may 
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enter  into  a  bond,  bill,  promissory  note,  or  other  obligation, 
which,  considering  her  state  as  a  married  woman,  could  only 
oe  satisfied  by  means  of  her  separate  estate ;  and  therefore  the 
inference  is  conclusive  that  there  was  an  intention  on  her  part 
that  such  estate  should  be  bound.  Though  Mrs.  Armstrong 
was  a  party  to  the  deed,  there  is  nothing  in  it  which  shows,  on 
her  part,  an  intention  to  bind  her  separate  estate;  on  the  con- 
trary, the  conveyance  and  agreement  is  wholly  on  the  side  of 
her  husband." 

In  Vanderheyden  agt.  Mallaty,  (1  Com.  462,)  Judge  JEWETT 
stated  the  rule  to  be,  that  a  married  woman  could  not  bind  her- 
self personally,  nor  her  separate  estate,  by  any  personal  en- 
gagements. Thus  far  courts  of  law  and  equity  act  in  concert; 
but  courts  of  equity  enable  her  to  deal  with  such  property  as 
if  she  were  a  single  woman.  She  may  sell  and  incumber  it; 
and  every  security  executed  thereon  by  her  is  to  be  deemed  an 
appointment  pro  tanto.  He  says,  "It  is  agreed  there  must  be 
an  intention  to  affect  the  separate  estate.  The  fact  that  the 
debt  has  been  contracted  by  the  woman  during  coverture,  either 
as  a  principal  or  a  surety,  for  herself  or  for  her  husband,  or 
jointly  with  him,  seems  ordinarily  to  be  held  prima  fade  evi- 
dence to  charge  her  estate,  without  any  proof  or  positive  en- 
gagement to  do  so.r  (Citing  Story's  Eg.  Jur.  1400.) 

But  the  case  decides,  that  though  the  debt  was  that  of  the 
wife  before  marriage,  yet  her  separate  property  transferred  to 
a  third  person  by  husband  and  wife  after  marriage,  and  retrans- 
ferred  as  for  her  separate  estate,  could  not  be  reached.  There 
was  no  act  indicating  an  intent  or  agreement  to  charge  it.  And 
further,  it  was  so  decided,  although  she  had,  with  her  husband, 
promised  to  pay  it  out  of  other  funds. 

The  decree  of  the  chancellor  (3  Barb.  1)  was  reversed. 

The  case  of  Yale  agt.  Dederer,  (21  Barb.  286 — special  term,) 
has  carried  the  doctrine  to  probably  its  utmost  limit.  The  wife 
signed  the  note  in  suit  with  her  husband,  for  the  purchase  of 
cows.  She  owned  certain  farms.  But  it  was  found  that  there 
was  not  sufficient  evidence  to  prove  that  the  cows  were  used 
for  the  benefit  of  her  estate  as  her  own.  The  plaintitF  had 
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obtained  a  judgment  against  the  husband,  and  execution  was 
returned  unsatisfied.  The  court  say,  "The  fact  that  the  debt 
has  been  contracted  during  coverture,  either  as  principal  or 
surety  for  her  husband,  or  jointly  with  him,  seems  to  be  held 
prim  a  fade  evidence  to  charge  her  separate  estate."  The  ac- 
tion was  sustained  and  a  receiver  appointed. 

But,  on  the  other  hand,  Vice-Chancellor  SANDFORD,  in  Curtis 
agt.  Engel,  (2  Sand.  Ch.  Rep.  288,)  held,  that  where  the  plain- 
tiffs proceeded  against  the  separate  estate  without  showing  any 
charge  or  appointment,  they  must  show  either  that  the  debt 
was  contracted  for  the  benefit  of  her  separate  estate,  or  for  her 
own  benefit,  upon  the  credit  of  the  separate  estate.  The  de- 
cisions in  our  own  state  had  carried  the  doctrine  to  this  extent 
only. 

There  is  a  class  of  cases  in  which  the  wife  has  united  in 
mortgaging  her  separate  property  for  the  husband's  debt. 
[Neimcewicz  agt.  Gahn,  3  Paige,  614;  Wheelright  agt.  Depeys- 
ter,  4  Edwards'  Rep.  232 ;  Fitch  agt.  Cot/teal,  2  Sand.  Rep.  29 ; 
Vartie  agt.  Underwood,  18  Barb.  562.)  In  these  cases  the  bond 
has  been  specifically  pledged,  but  it  becomes  only  security  for 
payment,  of  the  husband's  debt.  He  is  first  to  be  resorted  to. 

If  the  joint  bond  of  husband  and  wife  is  given,  and  it  is  proven 
that  the  debt  was  contracted  for  the  use  of  the  wife,  or  her  es- 
tate, that  may  be  made  liable  without  a  pursuit  of  the  co-obli- 
gor ut  law.  (Forrest  agt.  Robinson,  1  Porter's  Rep.  44.) 

So  a  note  given  by  both  upon  an  admission  that  it  was  a  mu- 
tual debt,  and  her  written  undertaking  to  pay  it,  was  held  suffi- 
cient. (Clark  agt.  Makenna,  Cheves*  Ch.  Cases,  163.) 

Mctcalf  agt.  Cook  (2  Rh.  Is.  Rep.  355)  is  a  valuable  case, 
in  which  the  old  doctrine  of  Chancellor  KENT  is  held  to  be  the 
la  of  Rhode  Island.  (See  Coon  agt.  Brook,  21  Barb.  546.) 

i  he  rule  that  her  promissory  note,  or  obligation,  as  a  per- 
sonal engagement  is  wholly  void,  remains  in  full  force.  (Ed- 
wards ag*.  Davies,  16  John.  Rep.  281 ;  Cobine  agt.  St.  Johnt 
12  How.  Pr.  Rep.  334,  and  cases;  Coon  agt.  Brook,  21  Barb. 
547;  Dawson  agt.  Groves,  Riley's  Ch.  Cases,  219.) 

In  relation  to  the  statutes  of  1848  and  1849, 1  agree  with  the 
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views  expressed  in  the  late  case  of  Colvin  agt.  Currier,  (22 
Barb.  380,)  that  they  are  but  the  adoption  of  ihe  equitable 
rules  of  a  court  of  chancery,  and  applying  these  rules  to  all  the 
properly  of  the  wife,  whether  legal  or  equitable.  They  were 
designed  to  take  away  the  marital  rights  of  the  husband  in  re- 
spect to  such  property  of  the  wife.  It  is  true,  the  property  is 
converted  into  a  legal  estate,  but  it  is  none  the  less  a  separate 
estate,  independent  of  the  husband.  They  do  not  allow  her 
to  rmike  contracts,  except  in  respect  to  such  property,  and  do 
not  allow  her  to  be  sued  at  law. 

From  this  examination  of  the  cases,  I  have  come  to  the  con- 
clusion, that  where  there  is  nothing  but  a  note  or  bond  signed 
by  the  husband  and  wife,  the  legal  inference  is  that  it  was  the 
debt  of  the  husband.  The  legal  conclusion  is,  that  it  could  not 
be  the  debt  of  the  wife,  she  being  incompetent  to  contract  it. 
Then  there  must  be  something  to  show  that  it  was  given  for 
her  benefit ;  that  is,  for  the  use  of  her  separate  estate. 

A  point  was  raised  by  the  plaintiff 's  counsel,  that  there  could 
not  be  a  joint  demurrer,  because  the  husband  could  be  made 
liable,  even  as  this  complaint  is  framed.  (Marquat  agt.  Mar- 
quat,  2  Ker.  342 ;  Brums/dll  agt.  James,  1  id.  294.) 

But  before  the  Code  the  misjoinder  of  husband  could  be 
taken  advantage  of  by  general  demurrer.  (May  agt.  House  and 
wife,  2  Chitty's  Rep.  697  ;  Graper  agt.  Ec/cart,  1  Binn.  575.) 

These  decisions,  however,  are  upon  the  ground  that,  under 
the  former  rule,  if  the  action  could  not  have  been  sustained 
against  both,  it  could  not  be  against  either.  This  rule  is 
changed  by  the  Code. 

In  Cobine  agt.  St.  John  and  wife,  (12  How.  Pr.  Rep.  333,) 
such  a  demurrer  was  sustained,  where  the  complaint  set  forth 
a  note  of  the  wife  in  which  the  husband  had  not  joined. 

And  in  Colvin  agt.  Currier,  (22  Barb.  Rep.  372,)  a  demurrer 
was  taken  by  the  wife  (the  husband  being  a  parly)  to  a  com. 
plaint,  setting  forth  work  done  and  materials  furnished  by  a 
carpenter  upon  her  separate  estate,  and  praying  judgment 
against  that  only.  This  demurrer  was  overruled.  There  was 
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an  allegation  that  the  husband  had  joined  in  the  employment, 
and  promise  to  pay. 

But  I  think  the  frame  of  this  complaint  furnishes  an  answer 
to  the  point  thus  raised.  The  prayer  for  judgment  is  solely  to 
make  the  separate  estate  of  the  wife  responsible.  It  does  not 
ask  relief  against  the  husband  at  all. 

Under  the  275th  section  of  the  Code,  a  judgment  for  want  of 
an  answer  could  only  have  been  granted  against  the  property 
of  the  wife — none  against  the  husband  personally.  I  think 
the  case  upon  a  demurrer  may  be  treated  in  the  same  manner; 
and  then  it  is  that  the  wife  with  the  husband,  for  conformity, 
demurs  that  no  cause  of  action  is  made  against  her  property. 

I  may  notice  that  the  amendment  of  1857  to  the  114th  section 
of  the  Code,  dispenses  with  the  necessity  of  a  next  friend  in 
every  case. 

Demurrer  allowed — judgment  for  defendants,  with  costs. 

.4     ___ 
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SUPREME  COURT. 

\       ANDREW  J.  KRESS  agt.  SQUIRE  W.  ELLIS. 

, 

An  execution  against  the  person  may  be  issued  after  the  lapse  of  five  years  from 
the  entry  of  the  judgment  without  leave  of  ihe  court,  if  an  execution  against 
properly  was  issued  and  returned  unsatisfied  wiihin  that  time,  although  more 
than  five  years  have  elapsed  since  the  return  of  the  latter  execution. 

Wayne  Special  Term,  July,  1857. 
MOTION  to  set  aside  an  execution. 

JAMES  L.  SEELEY,  for  defendant. 
D.  J.  SUNDERLIN,  for  plaintiff". 

T.  R.  STRONG,  Justice.  This  is  a  motion  to  set  aside  an 
execution  against  the  person  of  the  defendant,  under  which  he 
is  imprisoned,  on  the  grounds,  first,  lhat  it  was  issued  more 
than  five  years  after  the  entry  of  the  judgment,  without  leave 
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of  the  court;  and,  second,  that  it  was  issued  without  such  leave 
more  than  five  years  after  the  issuing  of  any  other  execution  on 
the  judgment.  The  judgment  was  entered  the  2Gttvof  June, 
1851 ;  an  execution  thereon  against  property  was  issued  the 
8lh  of  July,  and  returned  unsatisfied  the  8th  day  of  September 
in  the  same  year. 

By  the  Revised  Statutes,  (2  R.  S.  363,  §  1,  576,  §  1,)  an  ex- 
ecution might  be  issued  by  a  party  within  two  years  from  the 
filing  of  the  record  of  judgment ;  after  that  period  a  scire  facias 
to  obtain  execution  was  necessary.  Under  these  statutes  it 
was  well  settled,  that  when  an  execution  had  been  issued 
within  the  two  years,  a  subsequent  execution  might  be  issued 
after  that  time  without  a  scire  facias,  it  being  regarded  by  the 
court  as  a  continuation  of  the  first  execution,  and  connected 
with  it  by  regular  continuances,  which  the  court  would  allow 
to  be  entered  at  any  time.  And  it  was  not  necessary  that  the 
executions  should  be  of  the  same  species;  a  ca.  sa.  might  be 
issued  after  the  two  years  upon  nji.fa.  previously  issued  within 
that  time  and  returned.  (Graham's  Prac.,  2d.  ed.,  350.) 

By  the  Code,  (§  283,)  execution  may  be  issued  wilhin  five 
years  after  the  entry  of  the  judgment,  and  by  §  284,.  after  the 
lapse  of  five  years,  only  by  leave  of  the  court,  upon  motion,  on 
notice. 

In  Pierce  agt.  Crane,  (4  How.  257,)  the  same  construction 
was  given  to  the  aforesaid  provisions  of  the  Code  as  had  been 
given  to  those  of  the  Revised  Statutes,  in  regard  to  issuing  sub- 
sequent executions,  of  course  after  the  period  limited,  where  a 
former  one  had  been  issued  within  that  period.  That  case  was 
followed  in  M*  Smith  agt.  Van  Deusen,  (9  How.  Pr.  R.  245.) 
In  Currie  agt.  JVbyw,  (1  Code  R.  (JV.  S.)  198,)  it  was  held  that 
an  execution  could  not  be  issued  after  five  years  from  the  entry 
of  the  judgment,  without  special  application,  although  a  prior 
execution  had  been  issued  within  the  five  years. 

Until  recently,  these  were  the  only  reported  decisions  upon 
the  question,  as  to  the  right  of  a  party,  without  special  leave 
of  the  court,  to  issue  a  second  execution  after  five  years,  where 
the  first  had  been  issued  within  that  time;  and  it  is  believed 
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that  the  two  decisions  first  mentioned  have,  at  least  until  quite 
lately,  been  generally  followed  in  practice.  Perhaps  it  would 
have  been  better,  originally,  to  have  conformed  to  the  literal 
reading  of  the  Code,  and  rejected,  as  not  applicable  to  it,  the 
construction  given  to  the  Revised  Statutes,  although  it  is  diffi- 
cult to  see  why,  upon  all  just  rules  of  interpretation,  that  con- 
struction should  not  be  given  to  the  sections  named  of  the  Code. 
But  it  is  important  the  question  should  be  settled ;  much  more 
so  than  in  what  way.  No  great  injustice  could  follow  from 
settling  it  in  either  mode.  If  by  any  construction  a  rule  should 
be  adopted  which  should  not  prove  satisfactory  to  the  public, 
the  legislature  could  readily  change  it.  It  is  far  better  to  abide 
by  the  earlier  cases  than  that  there  should  be  conflict  of  de- 
cisions, and  the  true  rule  involved  in  doubt  and  uncertainty. 
Much  embarrassment  must  be  experienced  by  the  profession, 
and  much  expense  and  loss  incurred  by  parties,  by  their  not 
having  an  established,  certain  and  safe  rule  for  their  guidance 
in  such  cases. 

For  the  reasons  stated,  I  deem  it  my  duty  to  followr  the  two 
decisions  first  referred  to,  notwithstanding  some  recent  decisions 
of  an  opposite  character,  from  sources  entitling  them  to  great 
respect,  and  shall  do  so  on  this  motion. 

If  the  first  position  of  the  defendant  cannot  be  sustained, 
there  is  no  force  in  the  other  position,  that  an  execution  cannot 
be  issued,  of  course,  more  than  five  years  after  the  issuing  of  a 
prior  execution. 

The  motion  is  denied ;  but  I  cannot,  on  account  of  the  con- 
flict of  decisions,  impose  upon  the  defendant  the  costs  of  op- 
posing the  motion. 


\ 

\ 
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SUPREME  COURT. 

AVID  N.  TUTTLE,  WILLIAM  G.  CUTTING  and  WASHINGTON 
J.  TUTTLE  act.  CASPER  D.  SMITH. 

In  an  action  for  the  recovery  of  damages  occasioned  by  the  breach  of  a  contract, 
and  which  are  unliquidated  in  their  amount,  the  contract  itself  being  not  for 
the  payment  of  money  only,  but  for  the  performance  of  various  other  acts, 
with  or  without  such  payment,  the  summons  should  be  in  the  form  given  by  sub. 
2,  of  §  J29  of  the  Code,  and  contain  a  notice  of  an  application  to  the  court. 

The  phrase  "for  the  recovery  of  money  only,"  used  in  sub.  1,  of  §  129  of  the 
Code,  must  be  construed  to  mean,  the  recovery  of  a  definite  sum  of  money  a* 
such,  and  without  calling  upon  the  court  to  ascertain  or  adjudge  anything  but 
the  existence  and  terms  of  the  contract  by  which  it  is  due. 

Whenever  the  action  requires  the  determination  of  amounts  unliquidated  in  their 
nature,  requiring  other  proof,  and  depending  upon  other  considerations  than 
such  as  appear  in  the  contract  itself,  then  the  action  is  not  for  the  recovery  of 
money  only,  as  money  due  and  payable  hy  the  contract  on  which  the  action 
arises.  It  is  rather  an  action  to  establish  and  ascertain  the  plaintijl's  right  to 
damages  which  are  to  be  paid  and  satisfied  in  money.  (The  several  reported 
cases  on  this  question  reviewed.) 

An  appearance  admits  the  regularity  of  the  summons  and  its  service,  by  which 
the  party  is  brought  into  court  ;  but  it  does  not  admit  the  identity  of  the  cause 
of  action  indicated  by  the  summons  with  that  set  out  in  the  complaint,  al- 
though both  are  served  together.  The  complaint,  although  it  may  be  drawn 
and  served  with  the  summons,  is  in  order,  and,  in  legal  contemplation,  a  sub- 
sequent step  in  the  procedure.  If  the  complaint  varies  from  the  process,  there 
is  the  same  reason  and  the  same  right  to  object  to  the  complaint  that  there 
formerly  was  to  set  aside  a  declaration  which  varied  from  the  writ. 

Dutchess  General  Term,  Jlpril,  1857. 

Present,  S.  B.  STRONG,  P.  J.,  BIRDSEYE  and  EMOTT,  Justices. 

THIS  was  an  appeal  from  an  order  granted  at  special  term, 
setting  aside  the  complaint  in  this  action  on  account  of  variance 
from  the  summons.  The  summons  was  as  follows:  — 

(Title  of  the  cause.) 

"  To  Casper  D.  Smith— 

"  You  are  hereby  summoned  and  required  to  answer  the 
complaint  in  this  action,  (a  copy  of  which  is  herewith  served 
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on  you,)  and  to  serve  a  copy  of  your  answer  to  the  said  com- 
plaint on  ihe  subscribers,  at  their  office  in  Poughkeepsie,  Dutch- 
ess  county,  New- York,  within  twenty  days  after  the  service  of 
this  summons  on  you,  exclusive  of  the  day  of  such  service;  and 
if  you  fail  to  answer  ihe  said  complaint  within  the  time  afore- 
said, the  plaintiffs  in  this  action  will  take  judgment  against  you 
for  the  sum  of  twelve  thousand  dollars,  besides  the  costs  of  this 
aclion. 

"  NELSON  &  PULTZS,  Prffs  dtt's, 
"Dated  Aug.  9,  1856.  Poughkeepsie." 

The  complaint  (which  was  served  with  the  summons)  was  as 
follows : — 

(Title  of  the  cause.) 

"The  complaint  of  said  plaintiffs  respectfully  shows  to  this 
court — 

"  That  on  or  about  the  20th  of  October,  1856,  the  said  de- 
fendant and  one  Edgar  Sleight  entered  into  a  contract  under 
seal,  which  is  hereto  annexed  ;  which  contract  plaintiffs  make 
a  part  of  this  their  complaint.  That  said  defendant  neglected 
and  refused  to  perform  said  contract  on  his  part  in  this — to  wit, 
That  he,  said  Smith,  did  not  invest,  and  keep  invested,  the  sum 
of  $10,000,  in  the  purchase  of  corn  to  be  ground  into  meal,  as 
stated  and  agreed  by  said  Smith  in  and  by  saiil  contract.  That 
said  Smith  did  not  deliver  corn  as  the  capacity  of  the  mills  men- 
tioned in  said  contract  required,  and  the  capital  to  be  invested 
in  and  by  the  terms  of  said  contract  would  permit — nor  in  quan- 
tities to  the  amount  of,  or  at  the  rate  of  six  thousand  bushels 
of  shelled  corn  per  week,  as  in  and  by  said  contract  said  Smith 
did  covenant  and  agree  ;  and  that  said  Smith  was,  on  the  30th 
day  of  July,  1856,  indebted  to  said  Sleight  in  the  sum  of  two 
hundred  dollars,  for  the  sum  said  Smith  in  and  by  said  contract 
agreed  to  pay  said  Sleight  towards  said  Sleight's  costs  and 
charges  of  receiving,  delivering,  transporting,  grinding  and  re- 
turning corn,  when  ground,  to  s,aid  Smith  at  the  foot  of  Chris- 
topher street,  in  the  city  of  New-York,  and  for  the  services  of 
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said  Sleight,  and  the  insurance  and  other  expenses  paid  by  said 
Sleight  in  and  about  the  business  provided  for  in  said  contract, 
being  the  sum  of  eight  cents  for  each  bag  of  meal  of  one  hun- 
dred pounds,  ground  from  shelled  corn,  and  the  sum  of  ten 
cents  for  each  bag  of  meal  of  one  hundred  pounds  ground  from 
corn  in  the  cob;  which  said  Smith  promised  and  agreed  to  pay 
said  Sleight  in  and  by  said  contract,  but  has  neglected  and  re- 
fused to  pay. 

"  That  said  Sleight  fully  performed  the  said  contract  on  his 
part. 

"  That  said  Sleight  was  greatly  damaged  by  the  non-perform- 
ance of  said  contract  by  and  on  the  behalf  of  said  Smith — to 
wit,  in  the  sum  of  ten  thousand  dollars. 

"  No.  2.  And  the  plaintiffs  further  show  that,  on  the  said  30th 
of  July,  1856,  the  said  defendant  was  indebted  to  the  said  Ed- 
gar Sleight  in  the  further  sum  of  $700,  being  the  amount  found 
due  and  owing  by  said  defendant  to  said  Sleight  on  an  adjust- 
ment of  certain  demands  and  accounts,  existing  between  said 
defendant  and  said  Sleight,  had  and  made  between  them  on  or 
about  the  first  day  of  May,  1855. 

"No.  3.  And  plaintiffs  further  state  that,  on  said  80th  of  July, 
1856,  said  defendant  was  indebted  to  said  Edgar  Sleight  in  the 
further  sum  of  $500,  for  goods,  wares  and  merchandise — to 
wit,  a  large  quantity  of  bags  and  white  meal,  sold  and  delivered 
by  said  Sleight  to  said  Smith,  at  the  instance  and  request  of  said 
Smith. 

"  And  the  plaintiffs  further  state,  that  they  now  are,  and  for 
upwards  of  one  year  past,  have  been  co-partners  in  business, 
under  the  style  and  form  of  Tuttle,  Cutting  &  Co.  That  on 
said  30th  day  of  July,  1856,  the  said  defendant  then  being  in- 
debted to  said  Sleight  in  the  amounts,  and  for  the  causes  of 
action  above  stated,  he,  the  said  Edgar  Sleight,  for  a  valuable 
consideration,  did  duly  sell,  assign,  transfer  and  set  over  to  said 
plaintiffs  the  said  claims  and  demands  and  causes  of  action,  and 
all  claims  and  demands  of  him,  the  said  Edgar  Sleight,  against 
said  defendant  to  said  plaintiffs,  and  said  plaintiffs  thereby  be- 
came, and  now  are,  the  lawful  holders  and  owners  of  said  claims 
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and  demands,  and  defendant  became,  and  now  is  indebted  to 
said  plaintiffs  in  the  amounts  thereof,  and  the  interest  due 
thereon. 

"  Wherefore  said  plaintiffs  demand  judgment  against  said 
defendant  in  the  sum  of  twelve  thousand  dollars,  besides  costs 
of  this  action. 

"  NELSON  &  PULTZS,  PPffs*  dtt'ys." 

I 

Then  followed  the  agreement. 

NELSON,  for  plaintiffs. 

J.  H.  JACKSON,  for  defendant. 

By  the  court — EMOTT,  Justice.  Further  reflection  has  only 
induced  me  to  adhere  to  the  opinion  expressed  at  special  term, 
and  upon  which  this  motion  was  derided,  that  in  an  action  for 
the  recovery  of  damages  occasioned  by  the  breach  of  a  contract, 
and  which  are  unliquidated  in  their  amount,  the  contract  itself 
being  not  for  the  payment  of  money  only,  but  for  the  perform- 
ance of  various  other  acts,  with  or  without  such  payment, 
the  summons  should  be  in  the  form  given  by  subdivision  2,  of 
§  129  of  the  Code,  and  contain  a  notice  of  an  application  to  the 
court. 

This  question  was  presented  to  the  court  very  soon  after  the 
adoption  of  the  Code.  In  Dibblee  agt.  Mason,  (1  Code  R.  37,) 
Judge  EDMONDS  held,  that  in  an  action  for  goods  sold  and  work 
and  labor  done,  the  summons  must  give  notice  that  the  plaintiff, 
in  default  of  an  answer,  would  t;>ke  judgment  for  a  sum  certain. 

This  case  has  been  referred  to  in  subsequent  decisions  upon 
the  present  question,  but  its  bearing  is  somewhat  remote.  The 
action  for  the  price  of  goods  and  the  price  or  value  of  labor,  is 
directly,  in  form  and  principle,  upon  a  contract  either  express 
or  implied,  by  which  the  defendant  is  bound  to  pay  for  the 
goods,  or  the  labor,  their  price  or  value — a  sum  certain  by  the 
agreement,  or  capable  of  being  reduced  to  certainty  by  mere 
calculation  from  the  elements  which  the  agreement  contains. 
The  action  is  therefore  on  the  contract,  and  brought  for  its  per- 
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formance  by  the  payment  of  a  sum  of  money,  which,  by  its 
terms,  is  required  of  the  defendant.  Such  a  case  obviously  ful- 
fils the  requirements  of  the  definition  in  the  first  subdivision  of 
this  section  of  the  Code. 

It  is  clearly  an  action  arising  on  contract  for  the  recovery  of 
money. 

There  would  be  nothing  for  the  court  to  do  upon  an  applica- 
tion for  judgment,  but  to  order  judgment  for  the  amount  which 
the  defendant  was  bound  to  pay  by  the  terms  of  his  agreement. 

In  Leopold  agt.  Poppenheimer,  (1  Code  Rep.  39,)  Judge  UL- 
SHOEFFER,  of  the  common  pleas,  held  that,  in  an  action  for 
damages  for  the  breach  of  a  promise  to  marry,  the  summons 
should  give  notice,  that  if  the  defendant  failed  to  answer,  the 
plaintiff  would  take  judgment  for  a  specified  sum.  His  obser- 
vations on  this  part  of  the  case  are  very  brief,  and  are  not,  I  am 
obliged  to  say,  satisfactory  to  my  mind. 

In  Williams  agt.  Miller,  (4  How.  Pr.  Rep.  94,)  Mr.  Justice 
HARRIS  made  a  similar  decision.  But  in  Flynn  agt.  Hudson 
River  Railroad  Co.,  (6  id.  308,)  that  learned  judge  says,  that 
he  never  felt  satisfied  with  those  decisions,  and  should  not  re- 
gret to  see  them  examined  and  disapproved.  In  the  latter  case 
(6  How.  308)  it  was  held  tha»t,  in  an  action  against  a  common 
carrier  of  passengers  for  the  value  of  the  baggage  of  a  person 
carried  by  them,  founded  on  their  common-law  liability,  and 
not  alleging  any  negligence,  the  summons  should  contain  notice 
of  an  application  for  relief.  It  is  true,  this  decision  was  put 
on  the  ground  that  the  action  against  a  carrier  savored  of  tort, 
and  was  founded,  in  part  at  least,  on  negligence  presumed  or 
proved.  But,  as  I  read  the  report  of  that  case,  no  negligence 
was  averred,  and,  with  deference  to  the  experienced  judge  who 
decided  it,  the  decision  can  be  sustained,  and  I  think  satisfac- 
torily, on  other  grounds. 

It  may  be  mentioned  here,  that  the  court  of  appeals,  in  Camp- 
bell  agt.  Perkins,  (4  Seld.  436,)  have  held,  that  a  claim  against 
a  carrier  for  goods  lost  by  him,  was  a  claim  arising  on  contract 
so  as  to  be  barred  by  a  bankrupt  discharge^  although  asserted 
m  an  action  on  the  eas«. 


400  NEW-YORK  PRACTICE  REPORTS. 

Tutile,  Cuuing  and  Tuttle  H£t.  Smith. 

I  apprehend  the  learned  judge  felt  embarrassed  by  the  cases 
of  Williams  agt.  Miller,  and  Leopold  agt.  Poppenheimer,  which, 
while  he  felt  dissatisfied  with,  he  did  not  feel  authorized  to 
overrule  or  expressly  depart  froin. 

The  case  of  Clor  agt.  Mallory,  (1  Code  Rep.  120,)  which 
Judge  HARRIS  follows  in  the  opinion  I  have  just  mentioned, 
was,  in  its  circumstances,  very  similar  to  the  one  then  before 
him.  But  I  do  not  understand  it  to  have  been  decided  alto- 
gether upon  the  same  grounds  on  which  he  places  his  opinion 
in  that  case.  I  think  that  case  goes  further. 

In  Clor  agt.  Mallory  the  complaint  set  out  that  the  defend- 
ants received  and  undertook  and  agreed  to  transport  certain 
goods  from  New- York  to  Buffalo  for  certain  reward,  and  that 
they  failed  to  deliver  the  property.  The  summons  was  in  the 
form  required  by  subdivision  1  of  the  section  of  the  Code  which 
we  are  considering,  and  .upon  receiving  no  answer  the  plaintiff 
took  judgment  for  the  sum  indicated  in  his  summons.  This 
judgment  was  set  aside  as  irregular,  and  the  form  of  the  sum- 
mons was  held  to  be  wrong. 

Judge  JOHNSON,  in  a  well  considered  opinion,  points  out  the 
hardship  that  would  result  from  the  construction  contended  for 
by  the  plaintiffs  in  that  case,  as  in  t4ie  present.  In  addition  to  the 
forcible  reasons  which  his  opinion  contains,  it  may  be  suggested 
that  cases  might  occur  where  grievous  injustice  would  be  done  by 
such  a  practice.  Take  the  cnse  of  an  action  by  a  female  for  the 
breach  of  a  promise  of  marriage,  where  the  excited  feelings  or 
fancy  of  the  plaintiff  would  induce  her  not  only  to  state,  but  to 
swear  to  almost  any  amount  of  damages.  This  has  been  held, 
and  if  I  am  wrong  in  this  construction  I  have  adopted,  it  un- 
doubtedly is  one  of  the  class  described  in  this  section  as  "  ac- 
tions on  contract  for  the  recovery  of  money  only,"  and  the 
plaintiff  may  therefore  give  notice  in  the  summons,  that  if  no 
answer  is  put  in,  she  will  take  judgment  for  the  amount  claimed 
as  damages  in  the  complaint.  Now,  if  the  complaint  be  veri- 
fied, and  it  be  true  that  there  was  a  contract  and  a  breach,  and 
the  defendant  be  too  conscientious  to  deny  it  under  oath,  what 
is  he  to  do  7  Is  it  not  very  doubtful  whether  a  mere  denial  of 
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the  allegation  that  the  plaintiff  is  damaged  five  or  ten  thousand 
dollars,  as  the  case  may  be,  would  be  good  pleading,  or  would 
form  any  issue.  And  if  such  an  answer  were  struck  out,  or  if 
the  defendant  wished  to  be  spared  the  expense  and  the  expo- 
sure of  a  defence  and  a  trial,  and  therefore  made  default,  the 
plaintiff  must  have  judgment  for  the  whole  amount  of  damages 
she  claims,  without  the  defendant  ever  having  been  allowed 
any  opportunity  to  try  the  question  of  damages  in  any  way.  A 
construction  of  the  CoJe  which  would  lead  to  such  consequen- 
ces, if  it  be  according  to  its  letter,  cannot  be  in  accordance  with 
its  spirit,  if  its  design  and  effect  be  what  its  admirers  claim. 

Judge  JOHNSON  discriminates  between  actions  upon  contracts 
for  the  payment  of  money  on  their  face,  and  another  large  class 
of  actions  for  the  recovery  of  damages,  merely  on  account  of 
the  non-performance  of  some  stipulation  or  duty  other  than  the 
payment  of  a  sum  of  money,  although  money  only  was  sought 
to  be  recovered  as  damages.  And  he  says  the  latter  class  fall 
properly  under  the  second  subdivision  of  §  129,  where  proof  of 
the  facts  is  necessary  to  enable  the  court  to  give  judgment. 

I  think  this  is  the  proper  distinction,  and  it  is  sanctioned  by 
the  opinion  of  the  late  Justice  BARCULO,  in  The  Cemetery  Board 
of  Hyde  Park  agt.  Teller.  (8  How.  504.)  That  case  was  the 
converse  of  the  present.  The  action  was  for  damages  for  the 
breach  of  a  contract  to  convey  lands,  but  the  damages  were 
liquidated  by  the  contract,  and  therefore  the  contract  was,  in 
effect,  for  the  payment  of  the  liquidated  amount  in  case  of  a 
breach.  It  was  held,  therefore,  to  fall  properly  under  the  first 
subdivision  of  the  section.  This  was  all  which  was  involved 
in  the  decision;  but  the  learned  judge  expresses  an  emphatic 
opinion  that  the  second  subdivision  can  only  be  applied  to  con- 
tracts which,  in  terms,  provide  for  the  payment  of  money. 

The  same  view  seems  to  be  taken  by  the  superior  court.  In 
West  agt.  Brewster,  (1  Duer,  649,)  Judge  OAKLEY  decided,  af- 
ter consultation  with  all  his  associates,  that  in  an  action  against 
an  attorney  for  an  account  and  payment  of  moneys  collected 
by  him,  the  summons  should  conform  to  the  second  subdivision 
of  the  section.  The  chief  justice  says,  the  first  subdivision, 

VOL.  XIV.  26 
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which  we  are  considering,  refers  to  actions  at  law  in  which, 
from  the  nature  of  the  contract,  the  plaintiff  knows  and  can 
specify  the  sum  he  is  entitled  to  recover. 

The  phrase  "  for  the  recovery  of  money  only  "  ought  not  to 
be  considered  as  marking  a  class  of  cases  which  are  distin- 
guished only  from  actions  brought  to  compel  the  performance 
of  some  specific  act  or  thing,  and  terminating  there.  Such  a 
classification  evidently  would  be  insufficient.  There  are  many 
cases  where  specific  relief  is  to  be  administered,  and  yet  the 
ultimate  object  of  the  suit  is  the  recovery  of  money.  Such  are 
foreclosure  suits,  and  suits  for  the  administration  of  assets  and 
the  payment  of  legacies.  These  are  suits  for  the  recovery  of 
money  only,  and  not  of  any  specific  thing,  and  yet  requiring 
specific  relief,  and  an  application  to  the  court  to  obtain  ulti- 
mately the  money  for  which  the  suit  is  brought.  These  are 
confessedly  included  among  the  actions  referred  to  in  the  second 
subdivision.  Yet  they  are  actions  founded  on  contract,  and 
brought  for  the  recovery  of  nothing  but  money,  not  of  land  nor 
chattels,  nor  any  specific  right  or  thing. 

The  phrase  in  question  must  be  construed  to  mean,  the  re- 
covery of  a  definite  sum  of  money  as  such,  and  without  calling 
upon  the  court  to  ascertain  or  adjudge  anything  but  the  exist- 
ence and  terms  of  the  contract  by  which  it  is  due.  Whenever 
the  action  requires  the  determination  of  amounts  unliquidated, 
in  their  nature  requiring  other  proof  and  depending  upon  other 
considerations  than  such  as  appear  in  the  contract  itself,  then 
the  action  is  not  for  the  recovery  of  money  only,  as  money  due 
and  payable  by  the  contract  on  which  the  action  arises.  It  is 
rather  an  action  to  establish  and  ascertain  the  plaintiff's  right 
to  damages,  which  are  to  be  paid  and  satisfied  in  money.  It 
may  be  said  that  this  is  a  refined  construction  of  the  statute. 
Undoubtedly  it  is,  but  it  is  necessary  to  resort  to  it  to  prevent 
the  most  absurd  as  well  as  iniquitous  results. 

That  it  is  the  just  and  proper  construction  will  further  ap- 
pear from  an  examination  of  §  246  of  the  Code,  which  regu- 
lates the  manner  of  giving  judgment  in  case  the  defendant  fails 
to  answer.  In  all  cases  included  within  the  general  descrip- 
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tion  of  actions  on  contract  for  the  recovery  of  money  only,  if 
the  complaint  be  not  sworn  to3  the  clerk,  from  the  examination 
of  the  plaintiff  under  oath,  or  other  proof,  (and  such  other  proof 
seems  only  to  be  required  or  allowed  for  the  plaintiffs  conve- 
nience, as  when  he  is  absent  or  the  like,)  is  to  ascertain,  not 
any  of  the  facts  alleged  in  the  complaint,  not  the  extent  or 
character  of  the  breach  or  injury  complained  of,  but  simply 
"  the  amount  which  the  plaintiff  is  entitled  to  recover — that  is, 
the  amount  due  by  the  contract  on  which  suit  is  brought.  This 
examination  was  not  supposed  or  intended  to  include  anything 
but  a  compulation  of  amount,  for  all  the  cases  where  more  than 
this  is  requisite,  were  evidently  intended  to  be  regulated  by  the 
second  subdivision  of  this  section,  as  cases  where  the  proof  of 
some  fact  is  necessary  to  enable  the  court  to  give  judgment.  Can 
it  be  said  that  the  proof  of  facts  is  not  necessary  to  enable  the 
court  to  give  judgment  in  a  case  like  the  present,  brought  to 
recover  unliquidated  damages  for  the  breach  or  breaches  of  an 
agreement,  requiring  many  specific  acts  in  carrying  on  a  busi- 
ness which  was  jointly  undertaken  by  the  parties.  On  the  de- 
fendant's default,  the  contract  and  its  breach,  and  that  the  plain- 
tiff is  entitled  to  damages,  are  indeed  admitted  ;  but  it  is  impos- 
sible that  their  amount  should  be  stated  with  precision,  or  ad- 
mitted by  a  failure  to  answer,  so  that  the  court,  acting  through 
its  clerk,  can  justly  be  said  to  have  before  it  all  the  facts  ne- 
cessary to  enable  it  to  give  judgment.  The  extent  of  the  injury, 
or  the  amount  of  damage,  is  matter  of  judgment  or  legal  discre- 
tion depending  on  extrinsic  facts.  It  may  be  stated  first  in  the 
complaint  in  round  numbers,  according  to  the  claim  and  opinion 
of  ihe  plaintiff,  but  it  must  be  determined  upon  evidence,  or 
the  proof  of  facts  which  cannot  be  pleaded,  but  it  must  be  ex- 
hibited to  the  court  to  enable  it  to  make  any  clear,  not  to  say 
just,  disposition  of  the  matter. 

I  am  entirely  clear  that  the  rule  of  the  statute  is  what  Judge 
HARRIS  justly  says  in  Flynn  agt.  Hudson  River  Railroad  Com- 
pany, (8  How,  310,)  it  ought  to  be  that  where  the  action  is 
brought  for  the  recovery  of  a  money  demand,  payable  by  the 
contract  on  which  the  action  is  brought,  and  certain  in  amount, 
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or  capable  of  being  reduced  to  certainty  by  computation  from 
the  terms  of  the  contract,  then  judgment  may  be  perfected 
without  application  to  the  court.  In  all  other  cases,  and  there- 
fore in  all  cases  like  the  present — of  claims  for  unliquidated 
damages  for  the  breach  of  specific  agreements,  not  for  the  pay- 
ment of  money,  such  application  is  necessary. 

It  was  urged  with  much  confidence  on  the  argument,  that  this 
difficulty  was  waived  by  the  notice  of  appearance  given  by  the 
defendant.  It  must  be  confessed,  that  some  of  the  opinions 
which  have  been  delivered  in  cases  somewhat  similar  to  this, 
look  that  way.  But  it  will  be  found  that  these  cases  were  mo- 
tions to  set  aside  the  summons,  or  all  the  proceedings,  and  it  is 
a  rule  which  has  always  been  adhered  to,  that  an  appearance 
to  process  waives  any  mere  irregularities  or  formal  defects  in 
the  process  or  its  service.  If  the  objection  here  was  to  the 
summons,  cr  the  motion  necessarily  reached  to/ setting  that 
aside,  the  answer  that  the  defects  were  waived  by  a  general 
appearance  would  be  complete.  But  here  the  defendant  wishes 
to  treat  the  summons  as  regular,  and  does  not  object  that  he 
has  not  been  sufficiently  and  formally  brought  into  court,  but 
that  the  next  step  of  the  plaintiff,  after  obtaining  jurisdiction, 
was  a  departure  from  his  summons  or  process.  For  although 
the  summons  and  complaint  may  be  served  together,  as  they 
were  in  this  case,  and  although  in  one  or  two  cases  they  seem 
to  have  been  regarded  as  performing  together  the  joint  office  of 
commencing  a  suit,  I  do  not  so  understand  the  Code.  Suits 
are  to  be  commenced  by  the  service  of  a  summons  (§  127)  which 
must  be  in  one  of  two  forms,  as  it  is  intended  to  commence  an 
action  belonging  to  one  or  the  other  of  two  classes. 

The  complaint,  although  it  may  be  in  fact  drawn  and  served 
•with  the  summons,  is  in  order,  and,  in  legal  contemplation,  a 
subsequent  step  in  the  procedure.  The  summons  brings  the 
defendant  into  court,  the  complaint  states  the  grievance  of  the 
plaintiff  and  the  remedy  he  asks.  If  the  complaint  varies  from 
the  process,  there  is  the  same  reason  and  the  same  right  to  ob- 
ject to  the  complaint  that  there  formerly  was  to  set  aside  a 
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declaration  which  varied  from  the  writ.  (Ridder  agt.  Whitlock, 
12  How.  208,  and  cases  cited.) 

The  appearance  admits  the  regularity  of  the  summons  and 
its  service,  but  not  the  identity  of  the  cause  of  action  indicated 
by  the  summons  with  that  set  out  in  the  complaint. 

Mr.  Justice  MARVIN,  in  Voorhies  agt.  Scqfield,  (7  How.  51,) 
concedes  that  there  are  cases  when  a  general  notice  of  appear- 
ance will  not  be  a  waiver  of  irregularities  previously  commit- 
ted, although  he  inclines  to  the  view  taken  by  Mr.  Justice 
CRIPPEN,  in  Webb  agt.  Mott>  (6  How.  439,)  that  the  complaint 
will  control  the  summons  when  they  are  served  together. 

With  due  respect  to  these  opinions,  I  think  logical  consist- 
ency, as  well  as  the  tenor  of  the  Code,  requires  us  to  hold 
otherwise,  and  that  the  views  of  Mr.  Justice  BALCOM,  in  Rid- 
der agt.  Whitlock,  (12  How.  208,)  are  more  in  accordance  with 
both  the  former  and  the  present  practice,  and  that  the  sum- 
mons must  control  the  complaint  and  indicate  the  nature  of  the 
action. 

The  order  of  the  special  term  should  be  affirmed,  with  liberty 
to  the  plaintiff,  if  he  wishes  to  bring  an  action  like  that  indi- 
cated by  the  complaint?  and  is  liable  to  be  encountered  with  a 
plea  of  the  statute  of  limitations  in  case  he  discontinues  the 
present  suit,  to  apply  at  special  term  to  amend  his  summons. 

As  the  question  is  embarrassed  with  conflicting  decisions, 
the  defendant  should  have  no  costs  of  this  appeal,  unless  he 
ultimately  succeeds  in  the  action,  in  which  event  he  may  tax 
ten  dollars  for  such  costs  as  part  of  his  costs  of  the  cause. 
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SUPREME  COURT. 

THE  MANUFACTURERS'  BANK  OF  ROCHESTER  agt.  CHESTEB 
HITCHCOCK  and  others. 

A  verified  answer  setting  up  new  matter  as  a  defence,  may  be  stricken  out  as 
sham. 


Monroe  Special  Term,  Jlug.,  1857. 

MOTION  to  strike  out  the  answer  of  the  defendant  Chester 
Hitchcock,  as  sham,  &c. 

MR.  RAYMOND,  for  plaintiff. 
MR.  HIBBARD,  for  defendants. 

T.  R.  STRONG,  Justice.  The  provision  of  §  152  of  the  Code, 
for  striking  out  sham  answers,  confers  no  new  power,  but  is 
simply  declaratory  of  a  power  which  the  court  before  possessed. 
It  is  a  power  to  prevent  the  perversion  and  abuse  of  the  forms 
of  presenting  defences,  designed  to  promote  and  secure  justice, 
to  the  mere  purpose  of  embarrassment,  expense  and  delay,  and 
consequent  injustice.  This  power  is  essential  to  the  character 
of  the  court  as  a  tribunal  of  justice,  the  protection  of  its  suitors 
from  wrong,  and  an  efficient,  speedy  and  just  administration  of 
the  laws  ;  and  is  inherent  in  the  court  without  any  special  legis- 
lation. 

Great  care  should  be  used  by  the  court  in  the  exercise  of  this 
power,  and  no  answer  should  be  stricken  out  as  sham,  unless  it 
appears  beyond  question  that  the  matters  of  it  are  destitute  of 
truth,  except  perhaps  when  they  are  so  grossly  frivolous  as  to 
make  it  palpably  apparent  that  the  ans\ver  was  put  in  in  bad 
faith,  and  is  a  fraud  upon  the  law. 

Under  the  system  of  pleading  and  practice  introduced  by  the 
Code,  which  professes  at  least  to  regard  the  truth  more  than 
the  previous  system  did,  answers  merely  denying  the  complaint, 
as  well  as  those  setting  up  new  matter,  should  be  held  to  be 
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within  the  scope  of  this  power.  And  no  distinction  should 
exist,  in  regard  to  this  power,  between  verified  answers  and 
those  not  verified.  Whatever  the  answer,  and  whether  sworn 
to  or  not,  if  the  papers  for  the  motion  to  strike  it  out  as  sham 
establish  a  strong  prima  facie  case  of  falsity  and  fraud,  the  de- 
fendant should  be  required  to  show  by  affidavit,  or  other  proof, 
the  particular  facts  on  which  he  relies  in  support  of  his  answer, 
so  far  as  to  satisfy  the  court  that  his  answer  is  not  mere  pre- 
tence, having  no  real  foundation.  This  is  nothing  like  a  trial 
of  the  action  by  affidavits;  it  is  only  looking  into  the  case  far 
enough  to  see  whether  there  is  any  cause  for  denying  the  com- 
plaint, when  the  answer  is  a  denial,  and  in  other  cases,  whether 
the  answer  is  wholly,  in  its  material  parts,  fictitious  and  unreal; 
in  other »words,  whether  there  is,  in  truth,  anything  real  and 
substantial  in  the  affirmative  defence  to  be  tried. 

The  temptation  to  interpose  sham  answers,  arising  from  the 
cost  of  litigation  being  very  light,  the  delay  of  judgment  which 
may  be  produced,  and  the  supposed  importance  or  desirable- 
ness of  retaining  money  which  is  the  subject  of  the  action,  is 
very  great,  and  justice  clearly  requires  that  the  court  should  go 
the  length  above  indicated  in  applying  a  corrective  to  the  evil 
of  such  answers. 

In  the  present  case  the  complaint  is  on  notes,  and  the  answer 
is  that  they  were  discounted  under  a  usurious  agreement,  stating 
it  particularly.  The  affidavits  on  the  part  of  the  plaintiffs,  and 
the  letters  annexed,  show  that  the  notes  were  discounted  in 
pursuance  of  requests  by  letters,  which  letters  do  not,  in  the 
remotest  degree,  tend  to  prove  any  such  agreement  as  is  alleged 
in  the  answers.  And  the  affidavits  in  opposition  to  the  motion 
present  no  special  facts  to  sustain  the  answer,  except  that  the 
president  of  the  bank,  which  is  located  at  Rochester,  some  five 
or  six  months  prior  to  the  discount  of  any  of  the  notes,  called 
at  the  office  of  some  of  the  defendants  in  Buffalo,  and  it  was 
there  arranged,  the  president  acting  for  the  plaintiffs,  in  sub- 
stance, that  the  plaintiffs  would  discount  for  the  defendants  such 
paper  as  that  in  question.  Assuming  this  statement  to  be  true, 
and  viewing  it  in  the  most  favorable  light  for  the  defendants, 
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regarding  the  president  as  authorized  by  the  plaintiffs  to  make 
such  an  arrangement,  there  is  nothing  in  it  worthy  of  the  slight- 
est consideration  as  tending  to  support  any  material  fact  in  the 
answer.  It  does  not  shadow  forth  in  the  faintest  manner,  the 
imposition  of  a  condition  that  the  notes  should  be  payable  in 
New-York,  or  that  the  notes  were  not  made  payable  there  for 
the  benefit  of  the  defendants;  and  it  goes  to  disprove,  rather 
than  prove,  by  being  silent  on  the  subject,  that  there  was  an 
agreement  that  the  defendants  should,  on  the  discounts,  pay 
fifty  cents  each  hundred  dollars  more  than  legal  interest. 

The  conclusion  is  irresistible,  to  my  mind,  that  the  answer  in 
this  case  is  a  sham  answer,  and  I  must  therefore  grant  the  mo- 
tion to  strike  it  out  as  such,  with  $10  costs. 


SUPREME  COURT. 

THE  ALLIANCE  INSURANCE  COMPANY  OF  PHILADELPHIA  agt. 
ASA  B.  CLEVELAND. 

Where  an  agent  is  liafile  to  his  principal,  in  a  fiduciary  capacity,  for  moneys  of 
the  principal  received  by  him,  and  the  principal  settles  with  him  by  hiking  his 
check  and  acceptance,  payable  in  future,  the  principal's  claim  which  was  in 
its  nature  for  a  wrong,  is  by  such  arrangement  changed  into  a  debt. 

And  this  is  so,  although  the  principal  shows  that  the  check  and  acceptance  were 
not  received  in  xatifif  action  of  the  agent's  indebtedness,  and  that  he  did  not 
take  these  securities  with  a  view  to  change  the  character  of  the  claim,  or  the 
defendant's  responsibility. 


Albany  Special  Term,  Jlug.,  1856. 

MOTION  to  vacate  order  of  arrest. 

The  plaintiffs  are  a  foreign  corporation,  organized  under  the 
laws  ot  Pennsylvania,  and  engaged  in  the  business  of  insurance. 
The  defendant  was  their  agent  for  effecting  insurance  in  Troy. 
This  action  was  brought  to  recover  a  balance  alleged  to  be  due 
from  the  defendant  for  moneys  received  by  him  as  agent,  and 
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not  paid  over  to  the  plaintiffs.  Upon  the  commencement  of 
the  suit,  an  order  of  arrest  was  made  by  a  county  judge,  upon 
which  this  defendant  was  held  to  bail.  The  defendant  moved 
to  vacate  this  order,  upon  his  own  affidavit  and  that  of  William 
D.  Cleveland,  stating,  in  substance,  that  on  the  8th  day  of  Feb- 
ruary, 1856,  an  arrangement  was  made  between  the  defendant 
and  the  plaintiffs,  by  which  the  defendant  was  to  give  the  plain- 
tiffs his  check,  dated  on  the  1st  day  of  March  thereafter,  for  a 
part  of  the  amount  due  the  plaintiffs,  and  to  accept  their  draft 
payable  in  four  months,  for  the  balance  so  due,  and  execute  his 
bond  with  security  for  the  punctual  payment  of  such  moneys  as 
might  thereafter  be  received  by  him  as  agent;  and  that  the 
check,  draft  and  bond  were  made  and  executed,  and  were  re- 
ceived by  the  plaintiffs  in  settlement  of  all  existing  claims 
against  the  defendant. 

On  the  part  of  the  plaintiffs,  the  affidavit  of  their  general 
agent  was  produced,  in  which  he  states  that,  in  making  the 
settlement  with  the  defendant,  the  securities  mentioned  by  him 
were  received  upon  the  assurance  that  the  draft  and  check 
would  be  paid  at  maturity,  and  these,  when  paid,  and  not  till 
then,  were  to  be  a  satisfaction  of  the  defendant's  indebtedness. 

W.  A.  BEACH,  for  plaintiffs. 
A.  A.  L,EE,yor  defendant. 

HARRIS,  Justice.  There  can  be  no  doubt,  I  think,  that  prior 
to  the  transaction  of  the  8th  of  February,  the  defendant  was 
liable  to  arrest.  As  the  plaintiffs'  agent,  he  had  received  their 
money — not  his  own.  He  had  received  it  upon  the  special  trust 
that  he  should  pay  it  over  to  the  plaintiffs — not  apply  it  to  his 
own  use.  His  default  brought  him  within  the  provisions  of  the 
2d  subdivision  of  the  179th  section  of  the  Code. 

But  when,  upon  the  settlement  between  the  parties,  the 
plaintiffs  received  the  check  and  acceptance  of  the  defendant, 
payable  in  future,  for  the  amount  due  them,  the  character  of  his 
liability  was  changed.  He  then  became  their  debtor,  not  for 
moneys  received  by  him  in  a  fiduciary  capacity,  but  as  the 
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drawer  of  a  check  and  the  acceptor  of  a  draft.  Until  these 
securities  should  be  dishonored,  the  plaintiffs  would  have  no 
right  of  action  at  all  against  him. 

I  am  not  satisfied,  even  from  the  affidavit  of  the  agent  with 
whom  the  arrangement  was  made,  that  there  was  any  agree- 
ment that,  in  case  the  check  and  draft  should  not  be  paid  at 
maturity,  the  plaintiffs  should  be  restored  to  their  right  to  pro- 
ceed against  the  defendant  upon  the  original  cause  of  action. 
All  that  the  plaintiffs'  agent  says  on  the  subject  is,  that  the 
check  and  draft,  when  paid,  and  not  till  then,  were  to  be  a  satis- 
faction of  the  indebtedness;  that  the  same  were  not  proposed  or 
accepted  as  a  present  satisfaction  thereof,  or  with  a  view  of  chang- 
ing, in  any  particular,  the  character  of  the  plaintiffs'  claim,  or 
their  security,  or  the  defendant's  responsibility.  ' 

Assuming  that  this  was  so,  I  still  think  the  transaction  had 
the  effect  to  "change  the  character  of  the  plaintiffs'  claim." 
It  may  not  have  been  so  intended.  It  probably  was  not.  The 
agent  may  not  have  intended  to  relinquish  any  of  the  plaintiffs' 
rights  or  remedies.  Perhaps  he  was^  not  aware  that  the  de- 
fendant was  then  liable  to  imprisonment  for  his  defalcation. 
He  says,  the  check  and  acceptance  were  not  received  in  satis- 
faction of  the  defendant's  indebtedness.  This  is  undoubtedly 
true.  The  indebtedness  was  as  large  after  the  securities  had 
been  executed  as  it  was  before.  He  also  says  that  he  did  not 
take  these  securities  with  a  view  to  change  the  character  of  the 
claim,  or  the  defendant's  responsibility.  I  assume  this  to  be  so ; 
and  yet  I  think  the  taking  of  the  check  and  acceptance  had 
this  effect :  certainly  they  would  have  had  this  effect  if,  as  ne- 
gotiable securities,  they  had  been  transferred  to  any  other  per- 
son. And,  if  a  third  party,  to  whom  they  might  have  teen 
transferred,  could  not  imprison  the  defendant,  I  am  unable  to 
see  how  that  remedy  can  be  preserved  to  the  plaintiffs. 

Suppose  the  plaintiffs'  claim  had  been  for  damages  on  account 
of  some  wrongful  act,  as,  for  example,  an  assault  and  battery  : 
all  will  agree  that  the  settlement  of  such  a  claim,  by  taking  the 
note  of  the  wrong-doer,  would  extinguish  the  original  cause  of 
action.  Nor  could  it  be  revived,  so  that  a  suit  could  be  main- 
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tained  upon  it,  by  any  default  in  the. payment  of  the  note.  So 
in  this  case,  the  plaintiffs'  claim,  which  in  its  nature  was  for  a 
wrong,  and  upon  which  the  defendant  might  have  been  im- 
prisoned, was,  by  the  arrangement  of  the  8th  of  February, 
changed  into  a  debt.  The  tortious  character  of  the  transaction 
was  merged  in  the  new  contract  between  the  parties.  The 
settlement  was  unconditional,  and  the  defendant  ceased  to  be 
liable  to  imprisonment. 

It  is  quite  clear,  I  think,  that,  upon  the  whole  case  as  it  ap- 
pears upon  this  motion,  the  order  of  arrest  should  not  have 
been  granted  ;  and  if  not,  then  the  order  should  be  vacated. 

The  motion  must,  therefore,  be  granted,  with  costs 


SUPERIOR  COURT. 

FRED'K  B.  IVES  and  SAMUEL  S.  OSBORNE  agt.  J.  POLAK,  JR., 
and  CHAS.  C.  BARTLING. 

Plaintiffs,  by  an  agreement  on  the  20th  Jan.  1S57,  sold  to  Polak  brandies  in  bond, 
on  a  credit  of  six  months,  for  which  notes  were  dated  on  that  day;  but  by 
delay  they  were  not  delivered  to  plaintiffs  until  the  4th  of  February,  1557. 
On  the  said  20th  January,  Polak  offered  and  engaged  to  sell  the  brandies  to 
Bartliner,  to  give  him  a  bill  in  a  day  or  two,  and  have  the  goods  transferred. 
Bartling  at  the  same  time  giving  Polak  his  check  in  payment.  Bartling  got 
a  bill  of  the  brandies,  dated  20th  January,  a  few  days  thereafter.  The  bill 
of  the  plaintiffs  was  delivered  to  Polak  a  few  days  after  the  purchase. 

On  the  23d  of  January  the  plaintiffs  gave  Polak  the  following  paper: — 

"  We  authorize  J.  Polak,  jr.,  to  withdraw  the  following  packages,  viz.,  (giving 
their  marks.) 

"Jan.  23d,  1857.  "  IVES,  BEKCHKR,  &  Co." 

And  on  the  20th  of  January  Polak  delivered  to  Bartling  this  document— 

"I  authorize  A.  A.  Bartling  to  withdraw  the  following  packages,  viz.,  (giving 
the  same  murks.) 
"Jan.  26, 1S57. 
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On  the  6th  Feb.,  1857,  the  plaintiffs  wrote  to  Bartling  that  they  had  seen,  on  the 
books  of  the  custom-house,  that  several  packages  of  brandy,  now  in  the  bonded 
warehouse  of  Wm.  B.  Peck,  had  been  transferred  to  him  by  J.  Polak,  jr.,  and 
and  ihey  notified  him  that  they  had  not  parted  wilh  the  possession  of  the  goods, 
and  should  hold  them  as  their  own  property. 

Held,  that  the  right  of  the  plaintiffs  to  the  goods,  was  not  divested  by  any  suffi- 
cient constructive  delivery  to  either  Polak  or  Bartling.  The  rule  is  limited 
to  bills  of  lading,  which  possess  something  of  the  character  of  negotiable 
paper.  No  other  instrument  of  transfer,  or  mercantile  document,  in  the  hands 
of  a  vendee  without  title,  possesses  the  power  of  destroying  the  right  of  stop- 
page, until  perfected  by  actual  possession 


New-York  Special  Term,  June,  1857. 

THE  facts  will  appear  in  the  following  opinion: — 

MR.  FIELD,  for  plaintiffs. 

MR.  STEVENS,  for  defendant  Bartling. 

HOFFMAN,  Justice.  I  am  clearly  of  opinion  that  the  pur- 
chase made  by  Polak  of  the  goods  of  the  plaintiffs  was  with  a 
fraudulent  intent ;  that  he  knew  of  his  utter  inability  to  pay  for 
them ;  that  it  was  with  a  view  of  instantly  raising  money  on 
them.  Indeed,  almost  every  circumstance  held  necessary  to 
stamp  such  a  transaction  with  fraud,  marks  the  present  case. 
Between  the  plaintiffs  and  Polak  the  sale  was  invalid,  and  the 
plaintiffs  could  reclaim  the  goods  or  refuse  delivery. 

Then  arises  the  important  question  as  to  the  rights  of  the 
defendant  Bartling.  The  sale  by  the  plaintiffs  to  Polak  was 
made  on  the  20th  of  January,  1857.  Negotiations  for  such  sale 
had  taken  place  previously,  but  the  agreement  to  sell  was 
made  and  the  notes  dated  on  that  day.  The  sale  was  on  a 
credit  of  six  months,  and  the  amount  $1,090.81.  The  brandy 
was  in  bond.  The  notes  were  not  delivered  until  the  4th  of 
February,  1857.  It  seems  they  were  not  called  for  by  the 
clerk  of  the  plaintiffs  before  that  time. 

On  the  20th  of  January,  the  very  day  of  the  sale,  Polak  ap- 
plied to  the  defendant  Bartling  for  an  advance  or  loan  of  money. 
At  that  time  he  owed  Barlling  about  $3,000  upon  former  trans- 
actions, which  was  secured  by  a  chattel  mortgage.  He  owed 
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him  also  the  sum  of  $700  for  money  loaned  on  the  12th  of  Jan- 
uary, and  $500  for  a  loan  of  $250  on  the  17th  of  December, 
and  another  of  $250  on  the  20th  of  December,  1856.  Bartling 
refused  to  loan  him  any  more  money,  but  said,  if  he  had  any 
goods  to  sell  he  would  buy  them.  Polak  then  made  a  memo- 
randum of  brandies  which  he  claimed  to  own.  He  offered  and 
engaged  to  sell  them  to  Bartling;  to  give  him  a  bill  in  a  day 
or  two,  and  have  the  goods  transferred.  Bartling  then  gave 
him  a  check  for  $450,  and  says,  that  the  $700  loan  of  the  12th 
of  January,  was  to  be  cancelled. 

Bartling  states,  that  it  was  the  second  or  third  day  after  the 
20th  that  he  got  a  bill  of  the  brandies;  he  afterwards  said  it 
might  have  been  longer.  He  said  he  found  it  somewhat  dif- 
ferent. It  is  produced,  and  is  dated  the  20th  January,  and 
amounts  to  $1,097.81.  The  $700  and  $450  amount  to  $1,150. 

Polak  swears  that  the  bill  from  the  plaintiffs  was  delivered 
to  him  about  a  week  after  the  purchase.  When  Polak  obtained 
from  Bartling  the  $450,  and  satisfied,  as  we  will  assume,  the 
$700,  the  former  had  nothing  from  the  plaintiffs  to  show  a  title 
to  the  goods.  There  \vas  nothing  but  an  agreement  to  sell — 
no  bill  of  parcels  even  made  out,  no  notes  delivered,  or  part 
payment  made ;  and  nothing  indeed  to  show  that  on  the  20th 
of  January  there  was  any  binding  contract  between  the  parties; 
and  certainly  the  right  of  the  plaintiffs  to  hold  the  goods,  had 
they  immediately  discovered  the  fraud,  would  have  been  indis- 
putable. 

But  on  the  23d  of  January,  the  plaintiffs  gave  Polak  the  fol- 
lowing paper : — 

"  We  authorize  J.  Polak,  jr.,  to  withdraw  the  following 
packages,  viz.,  CD,  124,  127,  128,  129,  130,  131,  142,  143, 
144,  145,  150  and  151. 

Jan.  23,  1857.  IVES,  BEECHER  &  Co." 

And  on  the  20th  of  January,  Polak  delivered  to  Bartling  this 
document : — 
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"I  authorize  A.  A.  Bartling  to  withdraw  the  following  pack- 
ages, viz.,  CD,  (the  same  as  above  enumerated.) 

"/an.  26,  1857.  J.  POLAK,  JR." 

I  think  it  is  a  fair  inference  from  the  evidence,  that  the  bill  of 
parcels  of  the  brandies,  as  sold  to  Bartling,  was  delivered  at 
the  same  time  with  the  order  or  authority  of  the  20th  of  Jan- 
uary. Entries,  corresponding  with  these  authorizations,  were 
made  upon  the  books  of  the  custom-house. 

It  should  also  be  observed,  that  the  plaintiffs'  rights,  what- 
ever they  may  be,  are  not  prejudiced  by  the  receipt  of  the  notes 
on  the  4th  of  February.  They  were  obtained  by  Ingersoll,  the 
clerk,  in  the  course  of  his  business  duties,  and  cannot  be  treated 
as  a  waiver  of  their  rights. 

On  the  6th  of  February,  1857,  the  plaintiffs  write  to  Bartling 
that  they  had  seen,  on  the  books  of  the  custom-house,  that  sev- 
eral packages  of  brandy,  now  in  the  bonded  warehouse  of  Wil- 
liam B.  Peck,  had  been  transferred  to  him  by  J.  Polak,  jr. 
and  they  notified  him  that  they  had  not  parted  with  the  posses- 
sion of  the  goods,  and  should  hold  them  as  their  own  property. 
On  these  facts  the  relative  rights  of  the  plaintiffs  and  of  Bart- 
ling are  to  be  determined. 

I  have  examined  the  leading  cases  referred  to,  especially, 
Mottram  agt.  Heyer,  (5  JDera'o,  629.)  The  general  subject  has 
been  carefully  examined  in  the  late  case  of  Harris  agt.  Hart, 
at  the  general  term  of  this  court,  in  March  last,  Mr.  Justice 
WOODRUFF  delivering  the  opinion.  I  have  come  to  the  con- 
clusion that  the  right  of  the  plaintiffs  to  the  goods  was  not 
divested  by  any  sufficient  constructive  delivery  to  Polak.  As 
to  him,  I  consider  the  case  to  be  clear;  and  as  to  Bartling,  I 
have,  after  some  hesitation,  arrived  at  the  same  result. 

In  the  first  place,  when  Bartling  advanced  the  $450,  and  gave 
up  $700,  Polak  had  no  title  to  the  brandies,  and  Bartling  simply 
relied  upon  his  assertion  of  ownership.  Next,  the  order  to 
withdraw  the  brandies  of  the  23d  of  January,  given  by  the 
plaintiffs,  was  not  seen  by  Bartling  as  he  states.  It  was  insuf- 
ficient, in  my  opinion,  to  effect  a  constructive  delivery  to  Polak. 


NEW- YORK  I-RACTICE  REPORTS.  415 

Ives  and  Oshorne  agt.  Polak  and  Buttling. 

Bartling,  then,  had  nothing  but  Polak's  authority  of  the  20th, 
which,  even  if  sufficient,  if  he  had  had  a  title  as  between  them, 
was  given  by  one  who  had  no  title,  which  could  not  be  divested 
by  the  plaintiffs,  and  no  title  at  all  in  law  by  reason  of  his 
fraud. 

Again,  the  rule  laid  down  in  the  leading  case  of  Lichbairoue 
agt.  Mason,  and  followed  in  many  others,  is  limited,  I  appre- 
hend, to  bills  of  lading  which  possess  something  of  the  charac- 
ter of  negotiable  paper.  No  other  instrument  of  transfer,  or 
mercantile  document,  in  the  hands  of  a  vendee  without  title, 
possesses  the  power  of  destro)ing  the  right  of  stoppage,  until 
perfected  by  actual  possession. 

In  M'Eu'an  agt.  Smith,  (2  House  of  Lord's  Cases,  309,)  S., 
the  owner  of  sugars,  sold  them  to  B.,  to  whom  he  gave  a  delivery 
order,  addressed  to  his  agent  A.,  and  took  a  bill  of  exchange 
for  the  price  :  B.  sold  the  sugars  to  M.,  and  transferred  to  him 
the  delivery  order.  The  goods  were  in  the  warehouse  of  L.,  on 
whose  books  they  were  entered  as  received  from  A.  on  account 
of  S.  Neither  B.  nor  M.  took  any  steps  to  get  possession  un- 
der the  order  until  rumors  prevailed  of  the  insolvency  of  B. : 
M.  then  presented  the  delivery  order  to  A.,  the  agent,  and  re- 
ceived from  him  a  fresh  order  addressed  to  the  warehouse 
keeper.  Before  the  sugars  could  be  actually  delivered,  S.  had 
them  removed.  It  was  held,  that  the  possession  of  the  goods 
had  never  been  changed,  and  S.  might  still  enforce  upon  them 
his  lien  as  vendor.  Lord  CAMPBELL  puts  the  decision  upon  the 
ground,  not  of  a  right  to  stop  in  transitu,  but  that  the  owner 
had  never  parted  with  his  possession;  that  a  delivery  order 
was  insufficient  for  that  purpose,  and  that  it  was  not  equivalent 
to  a  bill  of  lading  indorsed  over  for  value.  In  this  view  the 
Lord  CHANCELLOR  and  Lord  BROUGHAM  concur.  (See,  also,  Jlck- 
erman  agt.  Humphrey*  1  Carr.  &f  Payne,  53,  and  Jenkyns  agt. 
Usborne,  7  Man.  tf  Gr.  678.) 

In  Holtingsworth  agt.  Napier,  (3  Caines'  Rep.  182,)  the  mar- 
ginal note  states  a  rule  at  variance  with  this  proposition.  But 
it  will  be  found  that  the  purchaser,  who  had  a  bill  of  parcels 
and  delivery  order,  went  to  the  quarantine  with  it,  had  the 
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goods  turned  out  to  him,  and  the  bales  marked  with  his  own 
initials.  It  being  too  late  in  the  day  to  ship  them  to  the  city, 
he  paid  the  storage  and  returned  them  to  the  public  store. 
SPENCER,  Justice,  said,  "  The  plaintiff  having,  as  it  must  be 
intended,  fairly  got  possession  of  the  order  for  the  colton,  re- 
ceived a  delivery  of  it,  and  paid  the  storage.  This  acquiring 
of  possession  took  away  defendant's  right  to  stop  in  transitu." 
The  plaintiffs  are  entitled  to  judgment,  as  prayed  for  in  their 
complaint. 


SUPREME  COURT. 
JOHN  S.  PECK  agt.  ANTHONY  YORKS. 

When  a  report  of  referees  is  defective,  in  omitting  to  state  the  facts  found,  as 
required  by  §  272  of  the  Code,  the  appropriate  remedy  of  the  losing  party,  who 
desires  to  have  the  decision  reviewed,  is  to  apply  for  an  order  that  the  report 
be  sent  back  to  the  referees  for  correction. 

If  such  an  order  be  obtained,  and  it  fails  to  effect  the  object,  upon  a  fair  trial, 
the  court  will  set  aside  the  report  on  account  of  the  defect. 

Ontario  Special  Term,  -Aug.,  1857. 

MOTION  to  set  aside  the  report  of  the  referees  in  this  action. 

M.  S.  NEWTON,  for  plaintiff. 
E.  G.  L.APHAM,_/br  defendant. 

T.  R.  STRONG,  Justice.  The  report  of  the  referees,  dated 
June  6,  1855,  is  defective,  in  omitting  to  state  the  facts  found, 
as  required  by  §  272  of  the  Code  in  relation  to  trials  before 
referees,  which  prescribes  that  the  referees  must  state  the  facts 
found  by  them  and  the  conclusions  of  law  separately.  The 
defect  is  a  material  one.  It  is  highly  important  to  an  intelli- 
gent review  of  the  decision  of  the  referees  that  the  facts  found 
by  them  should  clearly  appear.  Ordinarily,  in  cases  of  such 
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defects,  an  order,  such  as  has  been  obtained  in  this  case,  that 
the  referees  make  a  further  report,  correcting  the  defect,  will 
suffice  to  effect  that  object ;  and,  as  being  the  most  simple  and 
expeditious,  and  least  expensive,  is  the  appropriate  remedy. 
But  when  it  fails  upon  a  fair  trial,  the  court  should  set  aside 
the  report  on  account  of  the  defect,  as  it  would  be  most  unjust 
to  compel  the  failing  party  to  submit  to  the  decision,  unless  he 
could  procure  a  reversal  of  it  without  the  benefit  of  such  a  re- 
port of  the  findings  of  the  referees  as  he  was  entitled  to  by  law. 
It  is  a  right  of  the  losing  party,  and  an  important  one,  to  have 
the  finding  of  the  referees  as  to  the  facts  clearly  stated  ;  and 
the  court  would  fail  in  its  duty  if  it  should  allow  him  to  be  de- 
prived of  it  without  his  fault. 

Two  of  the  referees  in  this  case  have  removed  from  the  state, 
and  of  course  no  compulsory  proceedings  can  be  taken  against 
them  to  secure  a  correction  of  the  defect  in  question ;  and  al- 
though the  plaintiff,  who  is  the  failing  party  in  the  case,  has 
not  exercised  as  strict  diligence  as  he  might  have  done,  I  am 
not  satisfied  that  his  laches  have  been  such  as  to  deprive  him 
of  the  right  to  such  a  report  as  will  be  a  full  compliance  with 
the  Code. 

The  views  taken  render  it  unnecessary  to  consider  how  far 
the  affidavits  and  depositions  of  the  referees  may  be  regarded 
on  the  motion.  The  facts  on  which  the  decision  is  placed  suf- 
ficiently appear  from  other  sources. 

Order  setting  aside  the  report  granted. 

VOL.  XIV.  27 
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SUPREME  COURT. 
ABEL  HART  agt.  ABEL  HART,  JR. 

The  plaintiff  alleged  a  breach  of  covenant  as  follows  : — "  The  said  defendant  did 
covenant  and  agree  to  and  with  the  said  plaintiff  and  his  representatives, 
among  other  things,  to  maintain  the  said  plaintiff  through  life,  and  to  find  and 
provide  him  with  good  and  respectable  clothing,  and  proper  and  reasonable 
board  and  lodging,  looking  after  and  .providing  for  all  his  wants  in  sickness 
and  in  health,  to  procure  and  pay  for  all  necessary  and  proper  medical  aid  and 
attendance  for  him;  and  if  at  any  time  said  plaintiff  should  become  dis- 
satisfied with  living  with  said  defendant,  then  the  said  defendant  did  cove- 
nant and  agree  to  pay  all  reasonable  charges  for  the  board  and  necessary 
expenses  of  the  said  plaintiff." 

The  principal  question  waa,  whether,  under  this  covenant,  the  plaintiff  could,  at 
his  pleasure,  elect  to  become  dissatisfied  with  living  with  the  defendant  ? 
The  referees  held,  that  it  was  not  necessary  for  the  plaintiff  to  show  cause,  or 
any  excuse,  for  becoming  dissatisfied  with  living  with  the  defendant. 

On  appeal  from  the  judgment  entered  for  the  plaintiff,  upon  the  report  of  the 
referees, 

Held,  that  this  covenant  was  not  intended  to  authorize  the  plaintiff  to  leave  the 
defendant,  without  some  reason  or  provocation  for  so  doing. 

The,  testimony  in  this  case  very  fully  showed  that  the  defendant,  in  regard  to 
this  covenant,  performed  his  whole  duty. 

It  is  a  settled  rule  of  law  that,  in  determining  the  meaning  of  a  contract,  the 
subject  matter  and  situation  of  the  parties,  as  well  as  their  intentions,  should 
be  considered. 

It  could  not  be  believed  that  the  parties  here  intended  to,  or  understood  that  the 
plaintiff  might  at  any  time,  of  his  own  volition,  without  any  cause  whatever, 
quit  the  defendant's  house  and  go  elsewhere  to  live,  and  then  call  on  the  de- 
fendant to  pay  the  cash  for  the  board  and  expenses  of  the  plaintiff. 

It  appeared  that  when  the  plaintiff  left  the  defendant's  house,  to  reside  else- 
where, the  defendant  forbid  his  going,  and  refused  to  pay  any  expenses  for 
hoard,  &c.,  for  the  plaintiff,  as  he  left  without  any  provocation. 

Held,  that  this  was  not  sufficient  to  sustain  the  allegation  in  the  complaint  of  a 
request  and  refusal  on  the  part  of  the  defendant. 

The  provisions  of  the  contract  were  such  that  a  total  breach  could  not  take 
place,  even  during  the  lifetime  of  the  plaintiff, — there  being  certain  things  to 
be  done  by  the  defendant  after  the  plaintiff's  death, — yet  the  referees  decided, 
as  matter  of  law,  that  there  was  a  total  breach. 

Sixth  District,  General  Term,  July,  1853. 
THIS  action  -was  commenced  by  the  service  of  a  summons 
and  complaint,  on  the  23d  day  of  July,  1852  :  the  answer  of 
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the  defendant  was  served  on  the  12th  clay  of  August,  1852,  and 
a  reply  thereto  was  duly  served. 

The  plaintiff,  in  his  complaint,  claimed  to  recover  damages 
of  the  defendant  for  the  breach  of  a  covenant,  whereby  the  de- 
fendant was  to  maintain  the  said  plaintiff  through  life,  and  to 
find  and  provide  him  with  good  and  respectable  clothing,  and 
proper  and  reasonable  board  and  lodging — looking  after  and 
providing  for  all  his  wants,  in  sickness  and  in  health,  and  to 
procure  and  pay  for  necessary  and  proper  medical  aid  and  at- 
tendance ;  and  if  at  any  time  said  plaintiff  should  become  dis- 
satisfied with  living  with  said  defendant,  then  the  said  defend- 
ant should  pay  all  reasonable  charges  for  the  board  and  neces- 
sary expenses  of  said  plaintiff,  and  demanded  judgmentfor$5, 000. 

The  defendant,  in  his  answer,  denied  the  allegations  contained 
in  the  complaint ;  and  also  claimed  that  the  plaintiff  was  largely 
indebted  to  him  for  work  and  labor  done  for  the  plaintiff,  for 
personal  property  sold  and  delivered  to  him  by  the  defendant, 
and  for  money  had  and  received  to  the  use  of  the  defendant,  and 
demanded  judgment  against  the  plaintiff  for  the  sum  of  $1,800. 

The  plaintiff,  in  reply,  denied  the  allegations  in  the  answer; 
also  set  up  the  statute  of  limitations  in  bar  of  any  claim  the 
defendant  should  prove  ;  and  also  payment. 

The  cause  being  thus  at  issue,  it  was  referred  to  Thomas 
Farrington,  Caleb  B.  Drake  and  Charles  R.  Barstow,  Esquires, 
referees,  and  came  on  for  trial  before  the  referees  on  the  8th 
of  December,  1852  ;  and,  on  the  9th,  the  referees  reported  that 
they  found  in  favor  of  the  plaintiff  the  sum  of  $873.28  ;  and,  on 
the  loth  of  December,  1852,  judgment  was  entered  upon  the 
report  for  that  sum,  together  with  $95.67  costs;  and,  on  the 
17th  day  of  January,  1853,  a  case,  with  leave  to  turn  the  same 
into  a  bill  of  exceptions,  proposed  by  the*  counsel  for  the  de- 
fendant, was  settled  and  annexed  to  the  judgment-roll;  and, 
on  the  18th  day  of  February,  notices  of  appeal  and  undertaking 
were  duly  served. 

GEO.  SYDNEY  CAMP,  for  plaintiff. 
DAVIS  &  WARNER,  for  defendant. 
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By  the  court — CRIPPEN,  Justice.  The  complaint  in  this  ac- 
tion charges  the  defendant  with  the  breach  of  covenants,  by 
•which  he  had  bound  himself  to  maintain  the  plaintiff  during  his 
natural  life;  to  furnish  him  with  clothing,  board,  &c.,  and  to 
look  after  and  provide  for  all  the  plaintiff's  wants  in  sickness 
and  in  health. 

The  defendant  denied  the  complaint,  and  also  set  up  matters 
by  way  of  defence  upon  the  merits. 

The  action  was  referred  to  three  referees  to  hear  and  decide, 
who,  after  hearing  the  proofs  and  allegations  of  the  parties, 
made  a  report  in  favor  of  the  plaintiff,  and  assessed  his  dam- 
ages at  $873.28.  The  report  sets  forth  that  the  referees  find, 
as  matter  of  fact,  that  the  covenants  or  agreement,  although 
dated  on  the  9th  day  of  March,  1849,  was  not,  in  fact,  executed 
or  delivered  until  the  22d  day  of  December  thereafter,  on  which 
day  the  said  agreement  took  effect  between  the  parties.  The 
referees  also  find,  as  matter  of  fact,  that  the  defendant  had 
broken  said  agreement,  as  alleged  in  the  complaint,  by  reason 
whereof  the  plaintiff  had  sustained  damages  to  the  amount  of 
$875.90,  from  which  sum  was  deducted  $2.62,  allowed  to  de- 
fendant by  way  of  set-off,  leaving  the  amount  due  to  the  plain- 
tiff as  set  forth  in  said  report. 

They  also  found,  as  matter  of  fact,  that  the  sum  of  $76.70, 
parcel  of  said  damages,  accrued  between  the  10th  day  of  Feb- 
ruary, 1852,  and  the  22d  day  of  July  next  thereafter,  at  which 
time  this  action  was  commenced  ;  and  that  the  sum  of  $799.20, 
the  residue  of  said  damages,  accrued  subsequent  to  the  com- 
mencement of  said  action. 

The  referees  also  find,  as  matter  of  law,  that  the  covenant  of 
the  defendant  is  an  entire  contract;  that  the  breach  thereof  is 
a  total  breach,  and  assess  the  damages  for  the  entire  period — 
assuming  that  the  probable  duration  of  the  plaintiff's  life  is 
three  years,  he  being  at  the  time  of  the  trial  eighty-two  years 
of  age. 

The  first  question  which  I  propose  to  examine  is,  whether 
the  proof  established  a  breach  of  the  covenants  in  said  agree- 
ment on  the  part  of  the  defendant? 
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It  appeared,  by  the  written  contract  produced  in  evidence  on 
the  trial,  that  the  plaintiff  conveyed,  by  lease,  to  his  son,  (the 
defendant,)  for  the  period  of  twelve  years,  if  the  plaintiff  should 
so  Jong  live,  and  if  not,  then  during  his  lifetime,  his  home- 
farm,  situate  in  the  town  of  Candor,  in  the  county  of  Tioga; 
also  all  his  personal  properly,  excepting  some  lumber,  also  the 
use  of  a  horse  and  harness,  and  a  single-horse  wagon  when  the 
plaintiff  should  want  it  for  his  use,  also  a  desk,  a  chest,  and  all 
his  notes,  book  accounts,  and  money  on  hand.  The  plain- 
tiff agreed  that,  at  the  termination  of  the  twelve  years,  if  he 
should  so  long  live,  he  would  renew  said  lease  for  the  further 
term  of  twtlve  years,  or  during  his  life,  in  case  he  did  not  live 
to  the  end  of  the  twelve  years,  and  that  he  would  continue  to 
renew  said  lease,  from  time  to  time,  at  the  end  of  each  twelve 
years,  as  long  as  he  might  live.  The  plaintiff  further  agreed 
that,  at  his  death,  all  his  personal  properly,  notes,  accounts  and 
demands,  and  money,  should  become  and  be  the  absolute  prop- 
erty of  the  defendant; 

The  defendant,  in  consideration  thereof,  agreed,  on  his  part, 
to  pny  to  Abel  H.  Potter  the  sum  of  one  hundred  dollars  on 
his  arriving  to  the  age  of  twenty-one  years;  also  to  pay  to  the 
plaintiff  the  yearly  rent  of  $150,  and  to  pay  all  the  taxes  to  be 
assessed  upon  said  properly,  and  to  maintain  the  plaintiff  through 
life  ;  to  find  and  provide  for  him  good  and  respectable  clothing, 
proper  and  reasonable  board  and  lodging,  to  look  after  and  pro- 
vide for  all  his  wants  in  sickness  and  in  health,  to  procure  and 
pay  for  all  necessary  medicine  and  medical  attendance,  and 
erect  suitable  grave-stones  at  his  grave.  And  if  at  any  time 
the  plaintiff  should  become  dissatisfied  of  living  with  the  said 
defendant,  Ihen  the  said  defendant  should  pay  all  reasonable 
charges  for  the  plaintiff's  board  and  necessary  expenses;  and 
in  case  the  yearly  rents,  or  any  part  thereof,  should  not  be  paid, 
or  if  default  should  be  made  by  the  defendant  in  any  of  the 
covenants  on  his  part,  then  the  plaintiff  should  have  the  right 
to  enter  into  and  to  take  possession  of  the  farm  and  personal 
property,  and  hold  the  same  discharged  from  said  agreement. 

On  the  trial  of  the  action  the  counsel  admitted  that  the  lease 
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was  signed  on  the  22d  day  of  December,  1849,  although  it 
bears  date  on  the  9th  day  of  March  of  that  year.  It  was  also 
admitted  that  the  plaintiff  left  the  defendant's  house  on  the  10th 
day  of  Februnry,  1852,  and  this  action  was  commenced  on  the 
22d  diiy  of  July  thereafter.  It  appeared  that  the  plaintiff,  when 
lie  left  the  defendant,  went  to  reside  with  his  son  Daniel  Hart. 
When  he  was  leaving  the  defendant  followed  him  to  the  sleigh, 
and  said  to  him,  "Father,  I  hear  you  are  going  to  Daniel's  to 
board,  and  are  going  to  leave  me." 

The  plaintiff  replied,  yes,  he  had  left  him,  and  should  not 
live  with  him  any  more  :  he  could  not  enjoy  himself  there,  and 
should  not  stay. 

The  plaintiff  gave  no  reason  why  he  could  not  enjoy  himself  at 
the  defendant's.  The  defendant  said  to  the  plaintiff  that  he  for- 
bid his  going  to  Daniel's,  for  he  should  not  pay  his  board  there. 

No  proof  was  given  that  the  defendant  had  ever  been  re- 
quested by  the  plaintiff,  or  by  any  other  person,  to  pay  his 
board  or  maintenance  after  he  left  the  defendant's  house  on  the 
10th  day  of  February,  1852. 

A  son-in-law  of  the  plaintiff  testified  that  he  heard  the  de- 
fendant say,  after  the  plaintiff  left  his  house,  he  should  not  pay 
bis  board  anywhere,  because  he  was  not  obliged  to  do  so;  that 
the  defendant  had  a  home  for  the  plaintiff,  and  that  was  the 
place  for  him  ;  he  had  provided  the  plaintiff  with  everything 
he  wanted,  and  lie  had  left  without  a  cau?e  for  doing  so. 

It  appeared  in  evidence  that  the  plaintiff  had  a  large  com- 
fortable room,  which  was  prepared  for  his  use,  and  which  he 
occupied  at  the  defendant's  house.  No  other  testimony  was 
given  or  offered  by  the  plaintiff  tending  to  establish  a  breach 
of  the  contract  on  the  part  of  the  defendant.  Not  a  single  fact 
appears  in  the  whole  case,  neither  does  it  appear  to  have  been 
pretended  even,  that  the  defendant,  at  any  time  or  in  any  man- 
ner, had  omitted  or  neglected  to  pay  the  rent  and  taxes,  or  to 
maintain  the  plaintiff,  or  provide  him  with  good  and  suitable 
clothing,  or  to  look  after  and  provide  for  all  his  wants  in  sick- 
ness and  in  health,  up  to  the  day  he  left  the  defendant's  house, 
according  to  the  letter  and  spirit  of  said  agreement. 
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It  is  insisted,  however,  by  the  plaintiff's  counsel,  that  al- 
though the  defendant  may  have  in  alJ  things  fulfilled  the  con- 
tract on  his  part,  yet  the  plaintiff  had  a  right  at  any  time  to 
become  dissatisfied,  or,  in  other  words,  to  quit  the  defendant 
and  go  elsewhere  to  reside,  and  to  be  provided  for,  whenever 
he  might  elect  to  do  so,  without  any  cause  or  provocation,  and 
thereby  work  out  a  breach  of  the  contract  by  the  defendant,  and 
render  him  liable  to  pay  the  money  for  the  board  and  mainte- 
nance of  the  plaintiff  at  such  place  as  he  might  choose  to  live, 
without  even  requesting  the  defendant  to  pay  for  his  board  and 
necessary  expenses;  and  that  the  plaintiff  was  entitled  to  re- 
cover damages  for  his  support  and  maintenance  during  the  re- 
mainder of  his  life,  by  estimating  the  probable  length  of  time 
he  would  still  live.  To  my  mind,  such  a  construction  of  the 
contract  in  question  cannot  be  upheld.  The  parlies  never  in- 
tended to,  and  in  fact  have  not  made  such  contract. 

The  complaint  is  drawn  to  meet  a  different  case;  it  is  there 
alleged  that  the  defendant  had  not  paid  all  the  necessary  and 
reasonable  charges  for  the  board  and  expenses  of  the  plaintiff; 
that  he  had  wholly  and  utterly  refused  to  pay  such  board  and 
expenses,  although  often  requested  to  do  so. 

The  plaintiff  entirely  failed  of  proving  any  demand  or  request 
of  the  defendant  to  pay  for  the  board  or  the  necessary  expenses 
of  the  plaintiff.  Subsequent  to  the  10th  day  of  February,  1852, 
no  sucli  request  was  ever  made  ;  no  account  or  demand  therefor 
was  presented  to  the  defendant  prior  to  the  commencement  of 
this  action.  The  testimony  given,  showing  that  the  defendant 
said,  at  the  time  the  plaintiff  was  leaving  his  house,  he  would 
not  pay  1'is  board  at  Daniel  Hart's;  and  his  afterwards  remark- 
ing to  Rosecrants,  that  he  should  not  pay  the  plaintiff's  board 
anywhere,  because  lie  left  him  without  provocation,  and  that 
he  had  a  home  for  him  at  his  own  house,  is  not  sufficient  to 
sustain  the  allegation  in  the  complaint  of  a  request  and  refusal 
on  the  part  of  the  defendant. 

Rosecrnnts  had  no  authority  from  the  plaintiff  to  request  the 
defendant  to  pay  for  board,  neither  did  he  make  any  such  re-. 
quest  of  the  defendant.  Tne  refusal,  to  be  available  as  a  breach 
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of  the  agreement,  should  have  been  made  to  the  plaintiff  him- 
self, or  to  some  agent  or  other  person  authorized  by  him  to  call 
on  the  defendant.  No  legal  request  was  ever  made  of  the  de- 
fendant to  pay  for  the  plaintiff's  support  after  he  left  the  de- 
fendant's house. 

Before  this  action  should  be  upheld  against  the  defendant, 
the  plaintiff  must  show  a  clear  breach  of  duty  on  the  part  of 
the  defendant,  or  some  refusal  to  fulfil  his  covenants  with  the 
plaintiff.  To  make  out  such  refusal  the  plaintiff  should  estab- 
lish a  request,  by  him,  of  the  defendant  to  pay  his  expenses 
and  board,  and  a  neglect  to  comply  therewith.  The  covenant 
of  the  defendant  makes  him  liable  to  pay  only  reasonable 
charges  for  board  and  expenses.  If  the  plaintiff  had  the  right 
to  elect  to  be  dissatisfied,  and  to  leave  the  defendant's  house 
without  any  fault  or  omission  of  duty  on  his  part,  he  should  be 
furnished  with  the  claim  for  board  and  expenses,  with  a  request 
to  pay  the  same,  before  action  brought  to  recover  the  same. 
This  is  a  case  where  the  defendant  should  be  placed  clearly  in 
the  wrong  before  he  is  made  liable  to  prosecution  and  the  pay- 
ment of  damages. 

But  there  is  another  answer  to  this  action,  which,  in  my 
opinion,  is  unanswerable.  The  clause  in  the  contract  which 
provides  that  the  plaintiff  may  quit  the  defendant  whenever  he 
became  dissatisfied,  was  not  intended  to  authorize  the  plaintiff 
to  leave  there  without  some  reason  or  provocation  for  so  doing. 

The  intention  and  object  of  the  agreement  between  the  par- 
ties \vas  to  secure  to  the  plaintiff  everything  necessary  and 
proper  to  render  him  comfortable  through  life — that  he  should 
be  properly  cored  for  in  his  extreme  old  age.  The  testimony 
very  fully  shows  that  the  defendant,  in  this  respect,  performed 
his  \vhnle  duly  :  not  an  unkind  word  or  expression  was  ever 
given  by  the  defendant  or  any  member  of  his  family:  not  a 
want  or  a  desire  of  the  plaintiff  was  ever  neglected  or  refused; 
but,  on  the  contrary,  for  ought  appearing  in  this  case,  every 
want,  every  desire  of  the  plaintiff  was  attended  to,  and  every 
care  bestowed  that  kindness  and  duty  as  a  child  or  the  obliga- 
tions of  his  contract  could  require. 
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It  is  a  settled  rule  of  law  that,  in  determining  the  meaning  of 
a  contract,  the  subject  matter  and  situation  of  the  parties,  as 
well  r.s  their  intentions,  should  be  considered.  (Beach  agt. 
Grain,  2  Com.  93.) 

Applying  this  test  to  the  contract  or  covenant  of  the  defend- 
ant, on  which  he  is  sought  to  be  made  liable  in  this  action,  I  can- 
not believe  that  the  parties  intended  to,  or  understood  that  the 
plaintiff  might  at  any  time,  of  his  own  volition,  without  any 
cause  whatever,  quit  the  defendant's  house,  and  go  elsewhere 
to  live,  and  then  call  on  the  defendant  to  pay  the  cash  for  the 
board  and  expenses  of  the  plaintiff.  The  reasonable  construc- 
tion of  the  contract,  and  that  intended  by  the  parties,  is,  that 
they  intended  to  secure  to  the  plaintiff  a  suitable  and  proper 
support  and  maintenance  at  the  defendant's  residence  and  home- 
stead of  the  plaintiff,  that  all  his  wants  should  be  provided  for 
and  looked  after,  that  he  might  receive  such  treatment  and  at- 
tention from  the  defendant  and  his  family  as  his  great  age  and 
consequent  infirmities  required. 

The  referees  also  erred  in  deciding  that  the  defendant  had 
been  guilty  of  a  total  breach  of  said  agreement,  and  therefore 
had  rendered  himself  liable  to  the  payment  of  prospective  dam- 
ages. The  provisions  of  the  contract  are  such  that  a  total 
breach  could  not  take  place  even  during  the  lifetime  of  the 
plaintiff,  and  still  the  referees  held,  as  matter  of  law,  "that  the 
defendant's  covenant  is  an  entire  contract,  and  that  the  breach 
of  the  same  is  a  total  breach." 

It  is  quite  difficult  to  see  how  the  covenant  requiring  the  de- 
fendant to  pay  the  funeral  charges  of  the  plaintiff,  and  to  pro- 
cure and  erect  suitable  grave-stones  at  his  grave,  could  be  bro- 
ken during  his  life,  or  until  after  his  death.  The  parties  could 
not  have  contemplated  the  performance  of  this  part  of  defend- 
ant's contract  while  the  plaintiff  was  living ;  and  certainly  there 
is  nothing  in  the  language  of  the  agreement  that  will  warrant 
such  construction  of  it.  A  total  breach,  therefore,  had  not  oc- 
curred, and  the  decision  in  this  respect  cannot  be  upheld. 

The  report,  therefore,  must  be  set  aside,  and  the  judgment 
reversed.  A  new  trial  is  granted — costs  to  abide  the  event. 
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SUPREME  COURT. 


CATHARINE  THOMAS,  by  RICHARD  THOMAS,  her  next  friend, 
agt.  JOB  D.  TANNER. 

f 

It  should  be  made  to  appear  in  every  judgment-rol/,  that  the  judgment  has  been 
rendered  by  a  court  which  has  jurisdiction  of  the  proceedings,  and  when  issues 
have  been  joined,  that  those  issues  have  been  tried  in  some  manner  prescribed 
by  law,  so  as  to  authorize  the  judgment. 

For  instance,  when  an  issue  of  fact  has  been  tried  by  a  jury,  a  copy  of  the  ver- 
dict, entered  in  the  manner  prescribed  by  the  264ih  section  of  the  Code,  must 
be  inserted  in  the  roll.  If  the  issue  has  been  tried  before  a  referee,  his  report 
stands  as  the  decision  of  the  court,  and  must  appear  in  the  judgment-roll.  In 
like  manner,  if  the  trial  of  the  issue  be  had  before  the  court,  without  a  jury, 
the  decision  must  be  in  writing,  and  becomes  a  necessary  part  of,  and  must 
be  inserted  in  the  judgment-roll.  If  there  are  any  other  papers  which  mate- 
rially affect  ihe  judgment,  these  also  should  appear  in  the  roll. 

Where  the  clerk,  in  entering  judgment,  recited  the  fact  that  "the  decision,  or 
decree  of  the  judge  had  been  filed,"  but  on  referring  to  the  document  which 
the  record  contained,  it  turned  out  that  it  did  not  purport  to  be  the  decision 
or  decree  of  the  judge,  the  judgment  was  set  aside  as  irregular. 

The  decision,  which,  by  the  267th  section  of  the  Code,  is  required  to  be  "  given 
in  writing  and  filed  with  the  clerk,"  is  a  very  different  thing  from  the  opinion 
which  the  judge  may  think  it  proper  to  write.  The  decision  can  only  appear 
by  his  signature  or  allocatur.  The  opinion  never  should  be  carried  bodily 
into  the  record. 

Albany  Special  Term,  Nov.,  1856. 

MOTION  to  set  aside  judgment  for  irregularity. 

The  action  was  brought  to  compel  the  defendant  to  convey 
to  the  plaintiff  certain  real  estate,  and  for  other  purposes.  It 
was  tried  at  the  Columbia  circuit,  in  January,  1856,  before  Mr. 
Justice  GOULO,  without  a  jury.  On  the  21st  of  March  follow- 
ing, the  judge  delivered  his  opinion  in  writing,  stating,  in  gen- 
eral terms,  the  principles  upon  which  he  should  decide  the 
cause.  A  copy  of  this  opinion  was  served  upon  the  defend- 
ant's counsel  on  the  1st  of  April. 

It  appears,  from  a  copy  of  the  judgment-roll  filed  with  the 
clerk  of  Columbia,  which  was  produced  upon  the  hearing  of  the 
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motion,  that  after  the  judge  had  delivered  his  opinion,  the 
plaintiff's  attorney  proceeded  to  draw  up  a  decision,  which 
paper  formed  a  part  of  the  judgment-roll ;  that  the  clerk  there- 
upon proceeded  to  enter  judgment  in  the  action,  in  which  he 
states,  that  the  decision,  or  decree  in  writing  of  the  judge,  has 
been  filed  in  his  office.  A  copy  of  this  judgment  is  also  con- 
tained in  the  judgment-roll. 

The  plaintiff's  attorney  stated,  in  an  affidavit  read  in  oppo- 
sition to  the  motion,  that  "  upon  his  decision  the  justice  made 
a  decree,  and  ordered  the  same  to  be  filed  in  the  office  of  the 
clerk  of  the  county  of  Columbia;"  that  previous  to  the  filing 
of  the  decree  in  the  clerk's  office,  to  wit,  on  the  30lh  day  of 
June,  a  copy  of  the  decree  was  served  on  the  defendant's  attor- 
neys, and  they  were  at  the  same  time  informed  that  it  was  the 
intention  of  the  plaintiff's  attorney  to  enter  judgment  upon  the 
dewee.  At  the  same  time  two  bills  of  costs,  which  by  the  terms 
of  the  decree  were  to  be  paid  by  the  defendant,  were  adjusted. 
On  the  7th  of  July  judgment  was  perfected,  and  on  the  llth  of 
the  same  month,  notice  that  the  judgment  had  been  docketed 
was  served  on  the  defendant's  attorneys.  The  defendant  moved 
to  set  aside  the  judgment  as  irregular,  and,  if  not  irregular,  that 
he  have  leave  to  appeal  from  the  judgment. 

THEODORE  MILLER,  for  plaintiff'. 
H.  HOGEBOOM,  /or  defendant. 

HARRIS,  Justice.  Every  judgment-record,  or,  as  it  has  been 
denominated  in  the  Code,  judgment-roll,  should  contain  the 
evidence  within  itself  that  the  court  had  authority  to  render 
judgment,  and  that  a  judgment  has,  in  fact,  been  rendered  by 
the  court.  If  it  be  a  judgment  upon  default,  besides  the  sum- 
mons and  complaint,  the  roll  must  contain  eviJenee  that  the 
summons  was  served,  and  that  no  answer  had  been  received, 
thus  showing  that  the  court  had  jurisdiction  over  the  defendant, 
and  that  he  had  waived  his  right  to  defend.  If  the  defendant 
has  appeared,  and  an  issue  lias  been  joined,  it  must  appear  from 
the  roll  how  that  issue  has  been  disposed  of,  so  as  to  authorize 


428  NEW-YORK  PRACTICE  REPORTS. 

Catharine  Thomas,  &c.,  agt.  Tanner. 

the  court  to  proceed  to  judgment.  When  an  issue  of  fact  has 
been  tried  by  a  jury,  a  copy  of  the  verdict  entered  in  the  manner 
prescribed  by  the  264th  section  of  the  Code,  must  be  inserted 
in  the  roll.  If  the  issue  has  been  tried  before  a  referee,  his 
report  stands  as  the  decision  of  the  court,  and  must  appear  in 
the  judgment  roll. 

In  like  manner,  if  the  trial  of  the  issue  be  had  before  tjie 
court,  without  a  jury,  the  decision  must  be  in  writing;  and 
when  the  record  is  made  up,  the  decision  becomes  a  necessary 
part  of  it.  If  there  are  any  other  papers  which  materially  affect 
the  judgment,  these  also  should  appear  in  the  roll.  Thus,  it 
should  be  made  to  appear  in  every  judgment-roll  that  the  judg- 
ment has  been  rendered  by  a  court  which  has  jurisdiction  of  the 
proceedings,  and,  when  issues  have  been  joined,  that  those 
issues  have  been  tried  in  some  manner  prescribed  by  law,  so  as 
to  authorize  the  judgment.  The  specimens  of  records  which 
are  constantly  to  be  seen  in  courts  of  review,  show  how  often 
these  requirements  are  disregarded. 

Some  misapprehension  seems  to  have  resulted  from  the  use 
of  the  term  ''decision"  in  the  267th  section  of  the  Code.  I 
have  recently  seen  a  case  where  my  own  opinion  in  an  action 
tried  without  a  jury  had  been  carried  bodily  into  the  judgment- 
record,  and  made  the  basis  of  a  judgment  which  the  attorney 
had  conceived  himself  entitled  to,  as  the  result  of  the  views 
expressed  in  that  opinion.  But  the  decision,  which,  by  the 
267th  section  of  the  Code,  is  required  to  be  "given  in  writing 
and  filed  with  the  clerk,"  is  a  very  different  thing  from  the 
opinion  which  the  judge  may  think  it  proper  to  write.  The 
opinion  may,  and  often  does,  serve  to  enable  the  attorney  to 
prepare  the  "  decision  "  for  the  judge  to  sign.  This  is  the 
primary  office  of  the  opinion. 

But  whether  there  be  an  opinion  or  not,  there  must,  in  every 
case  of  a  trial  by  the  court,  be  a  decision.  That  decision  must 
be  made  by  the  judge.  This  can  only  appear  by  his  signature 
or  allocator.  In  legal  effect,  the  decision  of  the  judge  is  like 
the  report  of  a  referee.  The  things  are  called  by  different 
names,  but  mean  precisely  the  same  thing.  In  the  one  case, 
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judgment  is  to  be  entered  upon  the  "decision:"  in  the  other, 
upon  the  "  report." 

No  one  would  think,  I  suppose,  that  after  obtaining  a  written 
opinion  from  a  referee  which  would  entiile  him  to  a  judgment, 
he  was  at  liberty  to  proceed  to  enter  judgment,  and  make  up  a 
record,  without  the  report  of  the  referee  :  and  yet  this  would 
be  just  as  regular  as  to  enter  a  judgment  without  the  written 
decision,  or  report  of  the  judge,  who  tried  the  case  without  a 
jury.  (See  Sands  agt.  Church,  2  Seld.  356.) 

In  this  case,  it  cannot  be  tol  1,  from  the  judgment-roll, 
whether  or  not  there  has  ever  been  a  decision  by  the  judge 
who  tried  the  cause.  The  roll  contains  the  pleadings,  and 
these  are  followed  by  a  document  somewhat  like  a  decree  in 
chancery,  but  which  does  not  purport  to  have  been  signed,  or 
allowed  by  the  judge,  or,  indeed,  by  anybody  else.  The 
record  does  not  show  that  any  decision  was  ever  made.  Of 
course  it  does  not  appear  from  anything  to  be  found  in  the 
judgment-roll,  that  the  plaintiff  was  entitled  to  the  judgment 
that  has  been  entered.  It  is  true,  that  the  clerk,  in  entering 
judgment,  has  recited  the  fact  that  "the  decision,  or  decree  of 
the  judge  has  been  filed;"  but  on  referring  to  the  document 
which  the  record  contains,  it  turns  out  that  it  does  not  purport 
to  be  the  decision  or  decree  of  the  judge. 

The  judgment,  therefore,  must  be  set  aside  as  irregular.  It 
would  be  a  proper  case  for  allowing  the  roll  to  be  amended  by 
inserting  a  decision  signed  by  the  judge,  but  for  the  fact  that 
the  defendant,  through  the  inadvertence  or  misapprehension  of 
his  counsel,  has  lost  his  right  of  appeal. 

Under  these  circumstances,  it  is  but  just  that  the  judgment 
should  be  set  aside  altogether,  leaving  the  plaintiff  to  perfect  a 
new  judgment,  as  he  can  easily  do  by  procuring  a  decision 
signed  by  the  judge  who  tried  the  cause,  and  thus  restoring  to 
the  defendant  his  right  of  appeal. 

No  costs  upon  the  motion  should  be  allowed  to  either  party. 
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The  power  is  given  to  the  court,  in  §*174  of  the  Code,  to  enlarge  the  time  for 
appealing.  Section  405  relates  to  the  powers  of  a  judge  of  the  court  at 
chambers,  and  has  no  application  to  the  power  of  the  court.  (The  case  of 
Crittenden  agt.  JLdams,  5  How.  310,  fully  approved.  Other  reported  cases 
reviewed.) 

Erie  Special  Termy  May,  1857. 

THE  action  was  tried  by  referee,  and  a  report  and  decision 
were  made  in  favor  of  the  defendant. 

Early  in  March  judgment  was  duly  entered  and  docketed,  and 
notice  thereof  duly  served  on  the  plaintiff's  attorney,  Mr.  Cran- 
dall.  Mr.  J.  C.  Strong  had  charge  of  the  action  at  all  times, 
having  been  retained  by  the  plaintiff  to  bring  the  action.  Mr. 
Crandall,  at  the  time  Strong  was  retained,  was  in  his  office,  and 
his  name  was  used  as  attorney,  and  all  papers  were  served  on 
him.  He  left  Mr.  Strong's  office  before  the  trial,  but,  as  the 
affidavits  show,  was  careful  to  take  to  Mr.  Strong  all  papers  in 
the  cause  served  upon  him.  He  neglected,  however,  to  take 
to  Strong  the  notice  of  the  judgment,  and  he  has  no  recollec- 
tion that  any  such  notice  was  ever  served  upon  him.  He  has 
not  been  able  to  find  any  such  notice  in  his  office.  In  short, 
although  he  gave  an  admission  of  service,  he  has  no  recollec- 
tion of  the  notice,  and  is  unable  to  give  any  explanation,  except 
that  there  must  have  been  some  misapprehension,  which  he 
cannot  explain  or  account  for. 

Immediately  after  the  decision  and  report  of  the  referee, 
Strong  prepared  a  bill  of  exceptions,  and  served  a  copy  upon 
the  defendant's  attorney,  who  proposed  amendments.  The 
time  for  appearing  before  the  referee  to  settle  the  exceptions 
was  fixed,  and  Mr.  Strong  and  the  defendant's  attorney  called 
at  about  the  time  fixed.  The  referee  had  moved  into  another 
office,  and,  in  short,  Mr.  Strong  and  the  defendant's  attorney 
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waived  the  settlement  at  that  time,  and  agreed  to  attend  before 
the  referee  within  a  few  days.  Before  it  was  found  convenient 
to  do  so,  the  thirty  days  expired  from  the  time  notice  of  the 
judgment  had  been  given.  The  defendant's  attorney  men- 
tioned this  fact  to  Mr.  Strong,  and  that  there  could  be  no  object 
in  settling  the  exceptions,  as  the  time  for  appealing  was  past, 
and  he  doubted  whether  he  had  any  right  to  accept  notice  of 
appeal  after  the  expiration  of  the  time  fixed  by  the  statute. 
This  was  the  first  intimation  that  Mr.  Strong  had  that  any  notice 
of  the  judgment  had  been  served,  and  he  was  much  surprised. 
He  now  moves,  in  behalf  of  tlje  plaintiff,  for  relief  as  to  the 
mistake  in  respect  to  the  service  of  notice  of  judgment,  and 
that  a  new  notice  be  served ;  or  for  such  other  rule,  order  and 
relief  as  to  the  court  may  seem  fit. 

J.  L.  CURTENIUS,  for  defendant. 
J.  C.  STRONG,  for  plaintiff. 

MARVIN,  Justice.  The  plaintiff  intended  to  appeal.  The 
exceptions  were  promptly  prepared  with  that  view.  Strong 
had  no  knowledge  that  notice  of  the  judgment  had  been  served, 
and  was  greatly  surprised  on  learning  that  fact,  and  that  the 
time  for  appealing  had  expired.  The  defendant's  attorney 
doubts  his  right  to  waive  the  notice  of  the  judgment,  or  to  ac- 
cept a  notice  of  appeal.  He  was  not  aware  that  Strong,  or  the 
attorney  of  record,  was  under  any  mistake  as  to  the  notice, 
and  that  Strong  ever  had  any  notice  of  it. 

Can  the  plaintiff  be  relieved?  and  if  so,  upon  what  ground  1 

It  is  declared  by  the  statute,  that  the  appeal  "  must  be  taken 
within  thirty  days  after  written  notice  of  the  judgment,  or  order, 
shall  have  been  given  to  the  party  appealing."  (Code,  §  332.) 

By  §  405,  a  judge  of  the  court  may  enlarge  the  time  within 
which  any  proceeding  in  an  action  must  be  had  after  its  com- 
mencement, except  the  time  within  which  an  appeal  must  be 
taken. 

In  Humphrey  a£t.  Ckamberlin,  (1  Kern.  274,)  the  opinion 
was  delivered  by  DENIO,  Judge.  He  refers  to  §§  332  and 
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405,  and  remarks,  that  the  Code  prescribes  the  time  within 
which  an  appeal  may  be  taken,  &c.,  and  it  is  not  in  the  power 
of  the  court  to  extend  that  period,  or  to  allow  an  appeal  when 
the  time  has  been  suffered  to  expire.  In  that  case,  the  appeal 
to  the  court  of  appeals  was  from  an  order  of  the  general  term, 
affirming  an  order  made  at  special  term;  and  the  respondent 
in  the  court  of  appeals  moved  that  court  to  dismiss  the  appeal, 
upon  the  ground  that  the  order  of  the  general  term  was  not  ap- 
pealable to  the  court  of  appeals.  The  question,  therefore,  in 
the  court  of  appeals  was  one  of  jurisdiction  in  that  court. 

The  learned  judge,  after  remarking  as  above,  said,  "  But  the 
order  sought  to  be  appealed  from  is  not  one  from  which  an  ap- 
peal to  this  court  will  lie ;"  and  it  was  so  decided,  and  the  ap- 
peal was  dismissed.  It  is  thus  seen  that  the  remarks  of  the 
learned  judge,  founded  upon  §§  332  and  405,  were  not  called 
for,  and  that  the  question  was  not  in  the  case. 

I  have  great  respect  for  the  opinions  of  the  learned  judge, 
but  when  the  question  is  not  involved  in  the  decision  made  by 
the  court,  it  is  not  possible  to  know  whether  any  other  judge  of 
the  court  concurred  in  the  opinion  upon  such  point,  and  \ve 
must  regard  such  opinion  as  obiter,  and  not  binding  as  authority. 

It  does  not  appear  that  the  attention  of  the  learned  judge  was 
called  to  any  other  provisions  of  the  Code,  and  he  did  not  bring 
other  provisions  into  view.  Section  327  is  not  applicable,  as 
no  notice  of  appeal  has  been  given  in  this  case.  This  section  was 
amended  in  1849,  and  I  shall  refer  to  it  again  hereafter. 

By  §  173  of  the  Code,  as  amended  in  1849,  the  court  was 
authorized,  at  any  time,  in  furtherance  of  justice,  on  such  terms 
as  may  be  proper,  to  amend  any  pleading,  or  proceeding,  by 
adding  or  striking  out  the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  or  by  inserting  other  allegations  material  to  the 
case,  or  by  conforming  the  pleading  or  proceeding  to  the  facts 
proved.  Thus  far  the  language  is  the  same  as  in  the  original 
Code,  (§  149.) 

In  the  revision  of  1849,  the  words  "  whenever  the  amend- 
ment shall  not  change,  substantially,  the  cause  of  action  or  de- 
fence," are  omitted,  and  we  have  this  provision,  "  The  court 
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may  likewise,  in  its  discretion,  allow  an  answer,  or  reply  to  be 
made,  or  other  act  to  be  done  after  the  time  limited  by  this  act, 
or  by  an  order  enlarging  such  time,"  &c. 

This  \vas  a  new  provision  in  the  act  of  1849,  and  it  still  con- 
tinued, §  174.  The  language  is  remarkable.  It  is  certainly 
sufficiently  comprehensive  to  enable  the  court  to  allow  an  ap- 
peal to  be  taken  after  the  time  limited  by  the  Code  has  expired. 

I  am  not  prepared  to  say  that  the  provision  is  not  a  wise  one, 
and  that  it  may  not  well  and  safely  be  applied  to  cases  where 
the  time  for  appealing  has  expired.  But  the  court  should  notice 
with  great  care  the  qualifications  connected  with  the  provision. 
The  preceding  section  begins,  "  The  court  may,  before  or  after 
judgment,  in  furtherance  of  justice,  and  on  such  terms  as  may 
be  proper,  amend  any  pleading,"  &c.  The  words  "  before  or 
after  judgment "  were  first  inserted  by  the  amendments  of  1851 . 

Section  174  commences,  "  The  court  may  likewise,  in  its  dis- 
cretion, and  upon  such  terms  as  may  be  just,  allow  an  answer 
or  reply  to  be  made,  or  other  act  to  be  done,  after  the  time 
limited  by  this  act,  or  by  an  order,  enlarge  such  time."  The 
power  is  highly  discretionary:  it  is  only  to  be  exercised  in  fur- 
therance of  justice,  and  upon  such  terms  as  may  be  just.  The 
court,  I  think,  will  be  rarely  called  upon  to  exercise  the  power 
in  cases  of  an  omission  to  appeal  in  time ;  and  it  will,  I  think, 
more  rarely  exercise  the  power.  The  court  will  not  indulge 
parties  in  negligence,  or  listen  to  excuses  that  are  not  of  the 
most  substantial  and  satisfactory  character.  In  short,  a  party 
intending  to  appeal,  will  run  great  risk  of  losing  his  right  to 
appeal  if  he  suffers  the  time  to  elapse,  and  then  applies  to  the 
court  for  the  exercise  of  this  discretionary  power. 

It  seems  to  me,  that  the  present  case  is  one  in  which  the 
power  should  be  exercised.  Mr.  Strong,  who  had  the  entire 
charge  of  the  action,  and  who  acted  throughout  as  the  attorney 
in  fact,  had  no  notice,  knowledge,  or  intimation  that  any  notice 
of  the  perfecting  of  judgment,  had  been  served.  He  intended 
to  appeal,  as  is  shown  by  his  promptly  preparing  his  excep- 
tions and  serving  them  upon  the  defendant's  attorney.  Amend- 
ments were  proposed,  and  the  parties  were  proceeding  to  the 
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settlement  of  the  exceptions,  when  he  was,  to  his  great  surprise, 
informed  that  notice  of  the  judgment  had  been  given,  and  that 
the  thirty  days  for  appealing  had  expired.  On  applying  to  the 
attorney  of  record,  who  had  left  his  office  at  about  the  time  the 
cause  was  tried,  he  was  informed  that  no  such  notice  had  been 
served.  The  attorney  now  states,  in  his  affidavit,  "  that  he 
has  no  remembrance  of  any  notice  of  judgment  having  been 
served  in  this  cause.  That  he  was  well  aware  that  such  notice 
would  be  an  important  paper  in  the  case,  by  reason  of  the  thirty 
days'  limitation  of  appeal  from  such  service,  and  is  confident 
had  he  understood  any  such  paper  was  served,  he  should  have 
called  Mr.  Strong's  attention  to  the  same."  That  he  has  made 
thorough  search  for  the  notice  and  cannot  find  it.  No  further 
explanation  is,  or  probably  can  be  given.  The  defendant's 
attorney  has  the  admission  of  the  service,  signed  by  the  plain- 
tiff's attorney.  It  is  probable  that  the  notice  served  was  im- 
mediately mislaid  or  lost,  and  that  the  whole  transaction  passed 
out  of  the  mind  of  the  plaintiff's  attorney.  There  was,  un- 
doubtedly, some  negligence,  inattention,  or  inadvertence,  but  I 
think,  under  the  circumstances,  the  plaintiff  ought  not  to  lose 
the  right  of  appeal. 

In  Crittenden  agt.  Jldams,  (5  How.  Pr.  R.  310,)  Justice  MA- 
SON examined,  with  his  usual  diligence,  the  various  provisions 
of  the  Code,  and  he  found  the  authority  to  release  the  party, 
who  had  not  appealed  in  time,  in  §  174,  authorizing  the  court 
to  allow  "  any  other  act  to  be  done  after  the  time  limited  by 
this  act."  I  concur  in  the  view  taken  by  that  learned  justice, 
and  in  the  history  he  gives  of  the  amendments  made  to  the 
original  Code,  and  the  reasons  he  suggests  for  such  amend- 
ments. The  decision  was  made  in  1850.  Soon  after,  in 
the  same  year,  Enos  agt.  Thomas  (5  How.  361)  came  before 
the  general  term,  composed  of  Justices  WATSON,  PARKER  and 
WRIGHT,  in  which  it  was  held  by  WATSON  and  WRIGHT,  PAR- 
KER dissenting,  that  the  court  has  not  the  power  to  enlarge 
the  time  to  appeal,  when  notice,  as  required  by  §'  327  of  the 
Code,  had  not  been  given  within  the  time  required  by  the  stat- 
ute. In  that  case  the  motion,  or  application,  was  very  properly 
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denied  upon  the  merits.     It  does  not  appear  that  the  court  were 
aware  of  the  decision  of  the  court  in  Crittenden  agt.  Jldams. 

Humphrey  agt.  Chamberlain  (1  Ker.  274,)  was  decided  in  the 
court  of  appeals  in  1854.  I  have  already  remarked  upon  this 
case,  that  the  question  was  not  involved  in  the  decision,  and 
that  it  does  not  appear  that  the  attention  of  Judge  DENIO  was 
called  to  the  language  of  §  174.  The  learned  judge  supposed 
that  the  legislature  had  denied  to  the  court  the  power  to  re- 
lieve a  party  from  the  consequences  of  an  omission  to  appeal 
within  the  period  allowed  by  law.  In  this  he  was  clearly  mis- 
taken. There  is  no  denial  of  power  in  the  Code.  The  legis- 
lature has  declared  that  the  appeal  must  be  taken  within  thirty 
days.  (§  332.)  Section  405,  to  which  the  learned  judge  refers, 
relates,  as  Justice  MASON  shows,  to  the  powers  of  a  judge  of 
the  court  at  chambers,  and  has  no  application  to  the  power  of 
the  court.  There  is,  therefore,  no  express  legislative  denial  of 
power  in  the  court ;  but  I  concede  that  unless  an  express  powar 
can  be  found,  the  power  would  not  exist,  as  there  is  a  legisla- 
tive limitation  to  the  right  of  appeal. 

In  Seeley  agt.  Prichard,  (3  Duer,  669,)  the  superior  court  of 
the  city  of  New-York  decided  that  the  court  at  special  term  has 
power  to  enlarge  the  time  for  taking  an  appeal  from  a  judgment 
to  the  general  term.  This  decision  was  made  in  1854.  I  think, 
in  view  of  all  the  cases,  that  the  weight  of  authority  is  in  favor 
of  the  power. 

There  is  undoubtedly  some  weight  in  the  remark  of  Justice 
WATSON  in  Enos  agt.  Thomas,  (supra,)  that  the  authority  to  allow 
any  "  other  act  to  be  done  after  the  titr,e  limited  by  this  act," 
is  found  in  the  chapter  relating  to  "  mistakes  in  pleading,  and 
amendments  ;"  but  it  should  also  be  noticed  that  this  provision 
was  not  in  the  original  Code ;  it  was  inserted  as  an  amendment 
in  1849,  and  it  is  not  limited  to  the  subject 'matter  of  that  chap- 
ter. It  is  general — "  or  other  act  to  be  done,  after  the  time 
limited  by  this  act, — that  is,  the  entire  Code.  It  would  not,  as 
Justice  WATSON  suggests,  authorize  the  court  to  extend  the 
time  for  commencing  actions.  It  relates  to  some  act  to  be  done 
in  the  cause. 
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In  conclusion,  I  will  remark,  that  I  think  the  power  is  given 
to  the  court,  in  §  174,  to  enlarge  the  time  for  appealing,  but  I 
can  hardly  suppose  that  any  application  for  an  enlargement  of 
the  time  will  ever  be  necessary,  as  the  party  intending  to  ap- 
peal may  do  so  at  once  after  notice  of  the  judgment,  without 
waiting  until  exceptions  are  settled. 

The  motion  is  granted,  so  as  to  allow  the  defendant  to  appeal 
within  five  days  after  the  entry  of  the  order,  and  upon  paying 
$7  costs  for  opposing  the  motion. 


SARATOGA  COUNTY  COURT. 
JOHN  VAN  VECHTEN  agt.  SAMUEL  HALL. 

The  earnings  of  a  judgment-debtor  for  personal  services,  within  sixty  days  next 
preceding  an  order  under  §  297  of  the  Code,  ordered  to  be  applied  towards  the 
satisfaction  of  the  judgment,  where  it  appeared  that  he  kept  house  and  had 
boarders ;  that  he  was  not  married  ;  that  he  hired  a  woman  to  take  charge  of 
his  household  affairs;  that  for  her  services  he  gave  her  her  board,  and  the 
board  of  her  two  children,  and  clothed  them  in  part ;  that  he  had  no  means  of 
support  except  his  services;  that  he  considered  the  sums  mentioned  as  due 
him,  necessary  for  the  use  of  himself  and  his  housekeeper  and  her  children, 
whom  he  claimed  as  his  family. 

His  obligations  to  his  housekeeper  and  her  children  were  of  a  different  charac- 
ter than  they  would  be  to  a  wife  and  children — where  it  would  be  his  duty  to 
support  them,  whether  they  rendered  him  any  service  or  not — a  contract  of  a 
business  nature  only  existed  between  him  and  the  former. 

The  judgment-debtor,  however,  was  held  to  be  a  "householder;"  and  such 
property  of  his  as  is  mentioned  in  2  R.  S.  p.  367,  §  22,  would  be  protected 
against  an  execution. 

June  Term,  1857. 

THE  plaintiff  recovered  a  judgment  against  the  defendant, 
and  after  an  execution,  issued  against  the  property  of  the  latter, 
was  returned  unsatisfied,  the  plaintiff  instituted  proceedings 
supplementary  to  execution.  The  defendant  was  examined 
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before  a  referee,  and  testified  that  he  was  a  school-teacher  by 
profession,  and  was  then  keeping  a  school ;  that  divers  persons,, 
whose  names  he  mentioned,  were  owing  him  bills,  specifying 
the  amounts,  for  services  which  he  had  rendered  within  sixty 
days  next  preceding;  that  he  kept  house  and  had  boarders; 
that  he  was  not  married  ;  that  he  hired  a  Mrs.  Peterson  to  take 
charge  of  his  household  affairs;  that  for  her  services  he  gave 
her  her  board  and  the  board  of  her  two  children,  and  clothed 
them  in  part ;  that  he  had  no  means  of  support  except  his  ser- 
vices; that  he  considered  the  sums  mentioned  as  due  him  ne- 
cessary for  the  use  of  himself  and  Mrs.  Peterson  and  her  chil- 
dren, whom  he  claimed  as  his  family ;  that  Mrs.  Peterson  had 
no  means  of  support  except  what  she  received  for  her  services; 
and  that  he  was  under  no  obligation  to  support  any  of  the  per- 
sons living  with  him,  except  by  the  contract  between  him  and 
Mrs.  Peterson. 

The  plaintiff  moves  for  an  order  that  the  moneys  due  to  the 
defendant  be  applied  towards  the  satisfaction  of  the  judgment. 

JOHN  0.  MOTT,  for  motion. 

C.  A.  WALDRON  &  E.  F.  BULLARD,  opposed. 

M'KEAN,  County  Judge.  The  earnings  of  a  debtor,  for  his 
personal  services,  cannot  be  applied  by  an  order  towards  the 
satisfaction  of  a  judgment  against  him,  when  such  services 
have  been  rendered  at  any  time  within  sixty  days  next  preced- 
ing the  order,  if  it  is  made  to  appear  that  such  earnings  are 
necessary  for  the  use  of  a  family,  supported  wholly  or  partly 
by  his  labor.  (Code,  §  297.) 

Is  the  defendant  entitled  to  the  benefit  of  this  provision? 
Are  his  earnings  necessary  for  the  use  of  Mrs.  Peterson  and 
her  children?  Are  they  supported  wholly  or  partly  by  Aw 
labor?  Or  are  they  supported  by  Mrs.  Peterson's  own  labor? 

The  board  and  clothing  furnished  by  the  defendant  are  only 
in  payment  for  the  services  rendered.  If  those  services  were 
paid  for  in  money,  Mrs.  Peterson  might  hire  the  board  and  buy 
the  clothing  of  herself  and  children  of  the  defendant,  or  else- 
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where.  She  earns  sufficient  to  support  herself  and  family,  and 
I  think  that  the  earnings  of  the  defendant  cannot  be  withheld 
from  his  creditors  because  he  prefers  to  board  and  clothe  those 
that  he  employs,  and  their  families,  rather  than  pay  them  in 
money.  Mrs.  Peterson  has  received  her  compensation  every 
da}',  and  the  defendant  is  not  indebted  to  her;  but  he  is  in- 
debted to  the  plaintiff.  Shall  his  earnings  be  taken  to  pay 
such  indebtedness,  or  shall  they  be  reserved  to  pay  for  services 
hereafter  to  be  rendered,  or  to  board  and  clothe  those  who  are 
to  render  them  ?  Had  the  defendant  a  wife  and  children,  it 
would  be  his  duty  to  support  them,  whether  they  rendered  him 
any  service  or  not — and  his  earnings  might  be  necessary  for 
their  use.  But  his  obligations  to  Mrs.  Peterson  are  of  a  differ- 
ent character.  A  contract  of  a  business  nature  only  exists  be- 
tween them — such  a  contract  as  might  exist  between  two  men, 
and  yet  each  be  supported  wholly  by  his  own  labor. 

The  defendant  is  a  "  householder,"  (Hutchinson  agt.  Cham- 
berlin,  11  Leg.  Obs.  248 ;  Voorhies'  Code,  kth  ed.  441,  note  d,) 
therefore  such  property  of  his  as  is  mentioned  in  §  22,  page  367, 
of  2  R.  &,  would  be  protected  against  an  execution;  and  such 
properly  of  his  as  is  mentioned  in  §  1,  chap.  157,  Laws  0/1842, 
would  also  be  protected  against  an  execution,  unless  it  were 
issued  upon  a  judgment  recovered  for  the  purchase  price  of 
exempt  property.  But  his  labor  does  not  support  a  family 
within  the  meaning  of  §  297  of  the  Code,  and  his  earnings  are 
not  exempt  from  the  operation  of  an  order  under  that  section. 

Motion  granted. 


A' 

NEW- YORK  PRACTICE  REPORTS. 

— _ — , 

Ensign  agt.  Sherman. 


SUPREME  COURT. 
AMY  ENSIGN  agt.  RICHARD  II.  SHERMAN. 

la  an  action  to  recover  the  possession  of  land,  it  is  sufficient  to  aver  in  the  com- 
plaint that  the  plaintiff  has  lawful  title  as  the  owner  in  fee  simple  to  the 
premises  in  question,  describing  them  ;  that  the  defendant  is  in  possession  of 
said  premises,  and  unlawfully  withholds  possession  thereof  from  him. 

That  is,  it  is  not  necessary  under  the  Code,  and  it  was  not  under  the  Revised 
Statutes,  to  state  the  requisite  facts  to  show  the  plaintiff  had  real  title;  or  any 
other  facts  to  show  that  the  plaintiff  was  entitled  to  the  possession  of  the  land. 
The  allegation  of  title  being  of  something  which  the  plaintiff  would  be  bound 
to  prove  on  the  trial,  in  order  to  sustain  his  action,  relates  to  the  subject  mat- 
ter of  the  action,  and  the  provision  of  the  Revised  Statutes  as  to  that  is  still 
applicable. 

Although  the  averments  of  prior  possession  in  the  plaintiff,  and  in  effect  of  ejec- 
tion, provided  by  the  Revised  Statutes,  (2  R.  S.  304,  §  7,)  should  be  made  in 
the  declaration.it  was  not  necessary  to  prove  them,  and  the  plaintiff  might  re- 
coveral  though  he  had  never  been  in  the  occupation  of  the  land.  Because,  un- 
der the  express  provisions  of  the  Revised  Statutes,  a  party  having  the  present 
right  of  possession,  might  recover,  although  he  had  never  been,  in  the  actual 
occupancy,  and  of  course  had  never  been  ejected.  These  averments  of  prior 
possession,  and  in  effect  of  removal,  were  therefore  merely  formal — and  mere 
formalities,  especially  falsehoods,  are  supposed  to  be  abolished  by  the  Code. 
(This  decision  reverses  that  in  the  same  case,  13  How.  35.) 

Second  District,  General  Term,  Poughkeepsie,  rfprtt,  1857. 
S.  B.  STRONG,  P.  J.,  BIRDSEYE  and  EMOTT,  Justices. 
APPEAL  from  judgment  on  demurrer  to  complaint. 

RUSSELL  G.  DORR,  for  plaintiff". 
TALLMAN  &  PAINE,  for  defendant. 

By  the  court — S.  B.  STRONG,  Justice.  This  is  an  action  for 
the  recovery  of  the  possession  of  land.  The  plaintiff  avers  in 
her  complaint  that  she  has  lawful  title  as  the  owner  in  fee 
simple  to  the  real  estate  in  question,  which  is  fully  described; 
that  the  defendant  is  in  possession  of  it,  and  unlawfully  with- 
holds possession  thereof  from  her.  The  defendant  demurred 
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to  the  complaint,  on  the  grounds  that  it  did  not  show  any  title  or 
interest  in  the  plaintiff  to  the  land  in  dispute;  that  it  did  not 
show  that  the  plaintiff  was  ever  in  possession,  and  th;it  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
court,  at  the  special  term,  sustained  the  demurrer,  and  gave 
judgment  for  the  defendant. 

It  is  unnecessary  to  consider  the  last  cause  of  demurrer,  as 
the  omissions,  if  any,  are  sufficiently  specified  in  the  first  and 
second  causes  assigned.  There  were  none  others  mentioned  in 
the  demurrer  or  on  the  argument,  which  are  deemed  material. 

I  am  quite  clear  that  the  averment  of  title  in  the  complaint 
is  sufficient.  It  is  general,  it  is  true,  that  the  plaintiff  has  law- 
ful title,  as  the  owner  in  fee  simple,  to  the  described  real  estate. 
This  declares  the  nature  and  extent  of  the  plaintiff's  estate  ; 
that  she  is  the  owner  in  fee  simple.  The  defendant  contends 
that  she  should  state  the  requisite  facts  to  show  that  she  had 
real  title.  That  was  not  necessary  under  the  Revised  Statutes, 
which  provide,  that  in  every  case,  other  than  in  an  action  to 
recover  dower,  the  plaintiff  shall  state  in  his  declaration  whether 
he  claims  in  fee,  or  whether  he  claims  for  his  own  life  or  the 
life  of  another,  or  for  a  term  of  years.  (2  R.  S.  304,  §  10.)  That 
did  not  require  a  statement  of  any  other  facts  to  show  that  the 
plaintiff  \\iis  entitled  to  the  possession  of  the  land.  Indeed,  if 
the  general  allegation  be  true,  the  plaintiff  would  be  entitled 
to  the  possession,  unless  the  defendant  could  show  a  right  of 
possession  in  himself.  The  allegation  of  title  being  of  some- 
thing which  the  plaintiff  would  be  bound  to  prove  on  the  trial, 
in  order  to  sustain  his  action,  relates  to  the  subject  matter  of 
the  action,  and  the  provision  of  the  Revised  Statutes  as  to  that 
is  still  applicable.  (Code,  §  455.) 

I  have  decided,  on  a  former  occasion,  that  it  was  unnecessary 
for  the  plaintiff  to  state,  in  his  complaint,  the  sources  of  his 
title,  as  it  would  lead  to  prolixity,  and  must  end  in  a  general 
averment  somewhere,  and  I  am  not  aware  that  this  decision 
has  been  overruled  in  any  branch  of  this  court,  or  in  the  court 
of  appeals. 

It  is  true,  that  the  Revised  Statutes  also  provide,  that  it 
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should  be  sufficient  for  the  plaintiff  to  aver  in  his  declaration, 
that,  on  some  day  therein  to  be  specified,  and  which  should  be 
after  his  title  accrued,  he  was  possessed  of  the  premises  in 
question,  and  being  so  in  possession,  the  defendant  subsequently 
entered  into  the  possession.  (2  R.  S.  304,  §  7.)  This  does  not 
say,  in  terms,  that  such  averments  should  be  absolutely  neces- 
sary ;  but  I  am  inclined  to  think  that  the  requisition  was  in- 
tended to  be  positive;  and  if  the  allegation  of  prior  possession 
was  material,  and  not  merely  technical  or  formal,  the  neces- 
sity for  its  continuance  would  seem  to  follow  from  the  phrase- 
ology of  the  455th  section  of  the  Code.  As  a  general  rule,  all 
is  formal  in  a  pleading  which  it  is  unnecessary  for  the  party  pre- 
paring it  to  prove  in  order  to  establish  his  case  or  defence. 
Now,  the  Revised  Statutes  provide  expressly  that  it  should  not 
be  necessary  for  the  plaintiff  to  prove  an  actual  entry  under 
title,  nor  the  actual  receipts  of  any  profits  of  the  premises  de- 
manded, but  that  it  should  be  sufficient  for  him  to  show  a  right 
to  the  possession  of  the  premises  at  the  time  of  the  commence- 
ment of  the  suit,  as  heir,  devisee,  purchaser,  or  otherwise.  (§  25.) 
Under  these  statutes,  then,  although  the  allegation  of  prior  pos- 
session in  the  plaintiff  should  be  made  in  the  declaration,  it  was 
not  necessary  to  prove  it ;  and  the  plaintiff  might  succeed,  al- 
though he  had  never  been  in  the  actual  occupation  of  the  land. 
The  averment  of  prior  possession  and,  in  effect,  ejection  from 
it,  was  probably  retained  in  order  to  conform  the  pleading  to 
the  nomenclature  of  the  action.  The  term  ejectment  would 
seem  to  imply  that  the  party  had  been  turned  out  of  possession. 
But  under  the  express  provisions  of  the  Revised  Statutes,  a 
party  having  the  present  right  of  possession  might  recover,  al- 
though he  had  never  been  in  the  actual  occupancy,  and  of  course 
had  never  been  ejected.  The  averments  of  prior  possession  and, 
in  effect,  of  removal,  were  therefore  merely  formal. 

The  Code  of  1848  required  that  all  pleadings  should  be  veri- 
fied by  the  oath  of  the  parties,  and,  of  course,  that  they  should 
be  true.  In  that,  there  was  no  exception  of  the  action  of  eject- 
ment. If,  under  that,  a  plaintiff  in  an  action  for  the  recovery 
of  land  might  have  averred,  in  his  complaint,  that  he  had  been 
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in  possession  of  it,  and  had  been  turned  out  by  the  defendant, 
how  could  one  who  had  purchased  the  defendant's  title  at  a 
sheriff's  sale,  under  an  execution,  and  had  never  been  in,  or 
turned  out  of  the  actual  occupancy,  have  sworn  to  the  truth  of 
those  averments'?  In  such  a  case,  where  the  defendant  was  ob- 
stinate, the  person  having  acquired  a  valid  title,  would  either 
have  to  perjure  himself,  or  remain  forever  excluded  from  the 
enjoyment  of  his  property. 

It  is  quite  clear  that,  under  the  first  Code,  those  averments 
could  not  have  been  required.  If  not,  it  could  not  have  been 
intended  to  renew  the  necessity  of  making  merely  formal  and, 
sometimes,  false  statements  in  the  complaint,  which  might  still 
be  verified,  in  the  Code  of  1849,  or  in  any  of  its  subsequent 
amendments.  Indeed,  the  455th  section  excludes  mere  mat- 
ters of  form  from  what  it  retains  in  actions  to  recover  the  pos- 
session of  real  estate  ;  and  the  allegation  in  question  is,  I  think 
I  have  shown,  merely  formal. 

The  charge  that  the  defendant  unlawfully  withholds  the  pos- 
session of  the  premises,  is  undoubtedly  very  general,  and  states 
a  legal  conclusion.  It  was  sanctioned,  however,  by  the  Re- 
vised Statutes,  and  when  coupled,  as  it  is  in  this  case,  with  the 
allegation  that  the  plaintiff  is  the  owner  in  fee  simple,  is  suffi- 
ciently explicit.  It  states  facts  to  which  the  characteristic 
may  well  be  applicable. 

It  would  be  impossible  for  the  plaintiff  to  negative  particu- 
larly every  way  in  which  one  might  lawfully  hold  possession 
of  the  land  of  which  another  was  owner  in  fee  simple.  Where 
it  is  averred  (hat  the  plaintiff  owns  the  land  in  lee  simple,  and 
that  the  defendant  is  in  possession,  and  unlawfully  withholds 
possession  from  the  plaintiff,  all  is  asserted  which  it  is  neces- 
sary lor  the  plaintiff  to  prove  to  entitle  him  to  judgment.  Un- 
der such  circumstances,  if  the  defendant  has  any  right  of  pos- 
session which  could  interfere  with  the  plaintiff's  claim,  he  is 
bound  to  show  it  affirmatively,  or  he  must  fail. 

My  impression  is,  that  mere  formalities,  and  especially  those 
including  falsehoods,  are  abolished  by  the  Code,  and  truth  sub- 
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stituted  in  their  place,  and  so  far,  as  I  have  before  remarked, 
there  is  an  improvement.     Oh!  si  sic  omnia. 

The  judgment  at  special  term  should  be  reversed,  and  the 
plaintiff  should  have  judgment  upon  the  demurrer,  with  liberty 
to  the  defendant  to  answer  in  twenty  days,  on  the  payment  of 
costs. 


SUPREME  COURT. 
MARTIN  BARRON  &  THOMAS  ELWOOD  agt.  GEORGE  SANFORD. 

On  a  motion  to  discharge  from  arrest,  if  the  judge  upon  the  whole  case,  as  if  it 
were  res  nova,  is  fully  satisfied  that  a  fraud  has  been  committed  by  the  de- 
fendant in  contracting  the  debt  for  which  the  action  is  brought,  he  should  of 
course  retain  the  order  and  deny  the  motion.  The  rul£  in  such  case  is  well 
stated  by  Judge  HARRIS  in  Chnpin  agt.  Seeley.  (]3  How.  490.) 

But  what  shall  the  judge  do  in  case  of  doubt,  where  the  motion  is  made  and  op- 
posed upon  ilie  original  and  new  affidavits,  and  they  are  directly  contradic- 
tory ?  Judge  HOFFMAN,  in  Hernandez  agt.  Carnobeli,  (10  How.  449,)  has 
undoubtedly  stated  the  true  rule,  if  the  whole  question  is  to  be  considered  as 
rts  nova.  That  is,  "if  the  question  is  doubtful,  then  the  plain  till'  has  not 
made  out  his  case,  and  the  defendant  should  be  discharged." 

And  yet  it  seems  to  be  hardly  safe  or  proper  to  dispose  of  these  motions  upon' 
this  ground — that  is,  a  simple  denial  of  the  ground  upon  which  the  arrest  is 
ordered.  The  safest  and  best  course  in  such  cases  is  to  refer  the  affidavits  tft 
a  referee,  and  require  the  parties  to  submit  to  an  oral  cross-examination  in 
respect  to  thf  frauds  stated  in  the  affidavits,  with  leave  to  either  party  to  call 
and  examine  other  witnesses  on  the  question,  that  the  court  may  ascertain  the 
truth. 

Monroe  Special  Term,  June,  1857. 

MOTION  to  discharge  order  of  arrest. 

The  affidavit  on  which  the  order  of  arrest  was  granted  showed 
a  good  cause  of  action — for  goods  sold — and  alleged  that  they 
were  purchased  upon  fraudulent  representations  in  respect  to 
the  property  and  means  of  the  defendant. 

The  defendant  moves  to  discharge  the  order  of  arrest,  deny- 
ing positively  the  fraud  alleged. 
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W.  D.  SHUART,  for  defendant. 
J.  W.  STEBBINS,  for  plaintiff. 

E.  DARWIN  SMITH,  Justice.  The  affidavits  of  the  plaintiff 
and  defendant  are  conflicting,  and  equally  positive  in  respect 
to  the  fraud — the  plaintiff  positively  affirming  the  fraudulent 
representations,  and  the  defendant  denying  the  same  with  equal 
positiveness.  Assuming  that  the  plaintiff  states  his  cause  of 
action  positively,  and  shows  a  good  cause  of  action  prima  facie, 
as  in  the  case  here,  the  court  does  not  entertain  or  determine 
any  issue  on  that  question  on  these  motions.  But  §§  204  and 
205  of  the  Code  give  the  defendant  who  has  been  arrested  the 
right  to  apply  to  vacate  the  order  of  arrest  upon  the  affidavits 
on  which  the  order  was  made,  with  or  without  other  affidavits. 
When  the  motion  is  made  upon  affidavits  other  than  those  upon 
which  the  order  was  granted,  the  plaintiff  may  oppose  the  mo- 
tion with  new  affidavits. 

This  motion  is  made  and  opposed  upon  new  affidavits,  and 
the  chief  question  for  the  court  is  to  determine  upon  what  rule 
or  principle  the  motion  must  be  governed  in  its  decision.  If 
the  question  is  to  be  decided  upon  these  affidavits  upon  the  rule 
laid  down  in  Chapin  agt.  Seeley,  (13  How.  490,)  as  if  the  case 
were  res  nova,  or  as  ordinary  special  motions  are  decided,  upon 
the  face  and  weight  of  the  affidavits,  this  motion,  (if  it  be  re- 
garded as  a  motion  on  behalf  of  the  plaintiff  for  bail,)  should 
be  denied,  for  the  defendant  positively  denies  the  affirmative 
allegations  of  the  plaintiff's  affidavits.  It,  on  the  other  hand, 
the  plaintiff,  having  made  out  a  prima  facie  case  for  an  arrest, 
and  having  obtained  the  order  of  arrest,  the  defendant  is  to  be 
regarded  as  the  moving  party,  then  the  motion  should  be  de- 
nied, for  the  allegations  of  the  moving  papers  are  positively 
negative,  and  the  affirmative  allegations  of  the  plaintiff's  origi- 
nal affidavits  positively  re-asserted. 

The  rule,  as  stated  by  Judge  HARRIS  in  Chapin  agt.  Seeley, 
(supra,}  is  doubtless  the  true  one,  when  it  can  be  applied  clearly 
by  the  court :  that  is  to  say,  if  the  judge,  upon  the  whole  case, 
is  fully  satisfied  that  a  fraud  has  been  committed  by  the  defend- 
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ant  in  contracting  the  debt  for  which  the  action  is  brought,  he 
should  of  course  retain  the  order  and  deny  the  motion.  So,  on 
the  ot'her  hand,  if  he  is  clearly  satisfied  that  no  fraud  has  been 
committed,  and  no  cause  of  arrest  is  established,  he  should  dis- 
charge the  order. 

But  what  shall  the  judge  do  in  case  of  doubt?  Judge  HOFF- 
MAN, in  Hernandez  agt.  Carnobeli,  (10  How.  449,)  considers  that 
"  if  the  question  is  doubtful,  then  the  plaintiff  has  not  made  out 
his  case,  and  the  defendant  should  be  discharged." 

I  cannot  see  why  this  is  not  the  true  rule,  if  the  whole  ques- 
tion is  to  be  considered  raised  on  the  motion  as  res  nova;  for 
the  party  seeking  the  benefit  of  bail,  like  all  other  cases  where 
a  parly  seeks  affirmative  relief,  holds  the  affirmative  and  should 
make  out  his  case.  And  yet  I  am  not  quite  satisfied  that  it  is 
safe  or  proper  to  dispose  of  these  motions  upon  this  ground. 
While  the  liberty  of  the  citizen  should  not  be  invaded,  or  bail 
required,  except  in  clear  cases  under  the  statute,  yet  this  right 
of  arrest  is  so  important  in  many  cases,  and  the  temptations  are 
so  strong  to  make  false  affidavits  to  escape  it,  as  well  as  to  pro- 
cure the  order  of  arrest,  that  I  think  the  court  ought  not  to  dis- 
pose of  this  class  of  motions  upon  a  simple  denial  of  the  grounds 
upon  which  the  arrest  is  ordered,  and  where  there  is  a  distinct 
conflict  in  the  affidavits,  in  the  summary  manner  in  which  ordi- 
nary special  motions  are  disposed  of. 

Where  there  is  such  conflict  in  the  affidavits,  some  one  must 
of  course  have  stated  the  facts  in  dispute  untruly  :  and  1  can- 
not think  it  is  safe  or  best  to  let  a  defendant  escape,  because, 
if  the  case  be  so,  he  has  sworn  falsely  in  the  moving  affidavits. 
If  the  plaintiff  has  sworn  falsely,  he  ought  of  course  to  lose  his 
bail,  and  be  made  to  pay  the  costs  of  an  investigation.  In 
such  case,  I  think  it  will  be  safest  and  best,  and  subserve  the 
rights  of  suitors  and  public  justice,  to  refer  the  affidavits  to  a 
referee,  and  require  the  parties  to  submit  to  an.  oral  cross-ex- 
amination in  respect  to  the  facts  stated  in  the  affidavits,  with 
leave  to  either  party  to  call  and  examine  other  witnesses  on 
the  question,  that  the  court  may  ascertain  the  truth. 

I  shall  in  this  case  so  order,  and  the  referee  will  report  the 
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evidence  and  his  finding  thereon,  whether  the  debt  for  which 
this  action  was  brought  was  or  was  not  fraudulently  contracted  ; 
and  the  final  decision  of  this  motion  may  stand  over  till  the 
coming  in  of  such  report. 


SUPREME  COURT. 

CAROLINE  L.  GRISWOLD,  by  her  next  friend,  &c.,  agt.  DAVID 
D.  GRISWOLD  and  REUBEN  J.  BLANCHARD. 

On  a  motion  by  one  partner  to  set  aside  a  judgment,  on  the  ground  of  collusion 
between  the  plaintiff  and  the  other  partner,  entered  in  form  against  the  firm, 
in  precise  conformity  to  the  statute — that  is,  by  service  of  process  on  one  only, 
without  any  appearance  by  the  defendant  not  served, 

Held,  that  the  rule  upon  the  question  of  collusion  generally  is  well  stated  by 
Judge  MITCHELL  in  Everson  agt.  Gehrman,  (10  How.  301,)  that  the  court 
should  not  sanction  any  act  which  would  encourage  concealment  and  contri- 
vance between  partners,  who  owe  each  other  confidence  and  good  faith.  If 
the  partners  cannot  agree,  it  is  best  to  allow  all  the  creditors  to  come  in 
equally;  or  the  most  diligent,  in  the  fair  and  regular  practice  of  the  law,  to 
succeed. 

In  this  case  it  was  held,  that  the  proof  of  collusion  was  not  complete,  being 
affirmed  on  the  one  side,  and  in  a  manner  denied  upon  the  other.  But  the  whole 
circumstances  of  the  transaction  tended  to  show  the  existence  of  an  undisclosed 
agreement  on  the  part  of  the  family  of  the  plaintiff,  having  in  view  the  giving 
of  a  preference  to  the  plaintiff.  If  the  moving  defendant  should  succeed,  in 
case  he  had  an  opportunity  to  go  to  trial,  in  defeating  the  plaintiff's  claim, 
then  that  understanding  would  at  once  be  shown  to  be  collusive. 

It  appeared,  on  behalf  of  the  moving  defendant,  on  the  merits,  that  the  plain- 
tiff's debt  was  not  a  partnership  debt,  but  was  for  money  advanced  to  his 
partner,  as  a  part  of  the  capital  which  the  latter  was,  by  the  articles  of  the  co- 
partnership, to  put  into  the  firm.  If  this  fact  was  established,  it  would  seem 
to  furnish  a  perfect  defence  to  the  action,  so  far  as  the  moving  defendant  was 
concerned ;  and  there  being  a  partial  but  not  a  satisfactory  denial  of  such  al- 
legations, the  moving  defendant  was  let  in  to  defend  the  action. 

This  was  not  a  case  (if  it  could  be  allowed  in  any  case  under  the  Code)  for  turn- 
ing the  moving  defendant  out  of  court  at  one  door,  for  the  purpose  of  having 
him  come  in  at  another,  with  a  bill  in  equity  in  his  hands,  ready  to  file,  for 
the  relief  he  sought. 
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New-York  Special  Term,  March)  1857. 

MOTION  to  set  aside  judgment  and  execution. 

The  defendants  were  partners,  under  the  firm-name  of  Gris- 
wold &  Blanchard.  The  plaintiff  had  advanced  moneys,  as  is 
alleged,  by  defendant  Blanchard,  to  the  defendant  David  D. 
Griswold,  who  is  her  nephew  and  stepson,  as  a  part  of  his 
capital  in  the  firm,  pursuant  to  the  articles  of  partnership.  On 
the  part  of  the  plaintiff,  it  is  alleged  that  this  money  was  ad- 
vanced on  the  joint  liability  of  both  defendants.  On  the  5th  of 
January  last,  a  copy  of  the  summons  and  complaint,  in  this  case, 
were  served  on  defendant  Griswold ;  but  none  was  ever  served 
on  Blanchard.  Griswold,  the  defendant,  left  town  on  the  6th 
of  January,  as  he  states,  for  his  health,  and  was  absent  until  the 
23d  of  January.  During  his  absence,  it  sufficiently  appears,  that 
his  father,  Daniel  S.  Griswold,  the  husband  of  the  plaintiff, 
acted  in  his  stead  in  managing  the  financial  affairs  of  the  firm. 
Blanchnrd  never  knew  of  the  existence  of  the  suit  till  a  levy 
was  made  under  the  execution ;  and  he  states,  in  his  affidavit, 
that  he  believes  he  was  designedly  kept  in  ignorance  that  such 
a  suit  was  pending  with  intent  to  defraud  him.  He  says  he 
was  constantly  in  the  city,  and  that  he  saw  David  D.  Griswold 
and  his  father  almost  daily,  but  had  no  knowledge  that  such  a 
suit  was  pending.  David  D.  Griswold  swears  he  has  only  seen 
Blanchard  once  since  the  service  of  the  summons  and  complaint, 
and  then  only  for  a  shot  time.  Daniel  S.  Griswold  makes  an 
affidavit  in  opposition  to  this  motion,  but  does  not  deny  that  he 
was,  during  his  son's  absence,  and  during  the  time  when  the 
defendants  could  have  answered  in  this  action,  in  the  habit  of 
meeting  Blanchard  frequently  ;  nor  does  he,  or  his  son,  or  the 
plaintiff,  deny  that  the  pendency  of  the  action  was  kept  from 
the  knowledge  of  Blanchard.  But  David  D.  Griswold  denies 
that  there  has  been  any  collusion  between  himself  and  the  plain- 
tiff in  any  way. 

CHAS.  W.  SANDFORD,  for  defendant  Blanchard. 
THEODORE  SEDGWICK,  for  plaintifft 
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BIRDSEYE,  Justice.  This  case  differs  from  that  of  Everson 
agt.  Gehrmcni)  (10  How.  301,)  «nd  most,  or  all  of  those  there 
referred  to.  There  has  been  no  unauthorized  appearance  by 
an  attorney  for  the  defendant  not  served.  There  was  no  offer 
by  one  of  the  defendants,  on  which  judgment  was  entered 
against  both.  But  the  proceedings  have  been  in  precise  con- 
formity with  the  provisions  of  the  statute. 

The  decision  of  the  motion  must  therefore  depend  on  the 
question,  whether  there  has  been  collusion,  and  whether  the 
moving  party  has  merits. 

Upon  the  question  of  collusion,  the  rule  is  well  stated  in 
Everson  agt.  Gehrman,  (ubi  supra,)  that  the  court  should  not 
sanction  any  act  which  would  encourage  concealment  and  con- 
trivance between  partners,  who  owe  each  other  confidence  and 
good  faith.  If  the  partners  cannot  agree,  it  is  best  to  allow  all 
the  creditors  to  come  in  equally ;  or  the  most  diligent,  in  the 
fair  and  regular  practice  of  the  law,  to  succeed. 

In  the  present  case,  there  are  a  father,  mother  and  son,  who 
act  together.  Their  acts  are  precisely  such  as  they  would  have 
been,  if  a  previous  arrangement  had  been  made  for  the  purpose 
of  giving  to  the  plaintiff  the  precise  preference  which  she  has 
in  fact  obtained.  It  is  certainly  difficult  to  believe  it  was  not 
mutually  understood  between  them,  that  what  has  been  done 
should  be  done,  and  with  exactly  the  result  that  has  followed. 
True,  the  son  says  there  has  been  no  collusion  between  himself 
and  the  plaintiff.  The  definition  of  collusion  is,  a  secret  agree- 
ment for  a  fraudulent  purpose.  If  one  partner  is  allowed  to 
decide,  beyond  the  possibility  of  review,  that  the  purpose  of 
the  arrangement  he  is  making  is  not  fraudulent,  because  the 
debt  is  justly  due  from  the  firm,  he  can  perhaps  swear,  ingenu- 
ously, that  there  has  been  no  collusion.  But  if  the  fact  be  es- 
tablished that  the  debt  is  not  the  just  debt  of  the  firm,  the  secret 
arrangement  would  instantly  become  in  judgment  of  law,  collu- 
sive. There  is  here  no  denial  of  the  secret  arrangement;  but 
the  denial  rather  amounts  to  a  negation  of  any  fraudulent  pur- 
pose in  making  that  arrangement.  The  case  differs  much  from 
that  of  Denton  agt.  Noyes,  (6  J.  R.  2963)  where  the  plaintiff's 
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attorney  had  delayed  llie  issuing  of  the  capias  lo  commence  the 
suit,  for  some  months,  on  the  agreement  of  an  attorney  to  ap- 
pear and  put  in  bail  for  the  party. 

I  do  not  mean  to  say  that  the  proof  of  collusion  is  complete 
in  the  present  case.  It  is  affirmed  on  the  one  side,  find,  in  a 
manner,  denied  upon  the  other.  But  the  whole  circumstances 
of  the  transaction  tend  to  show  the  existence  of  an  undisclosed 
agreement  on  the  part  of  the  family  of  Griswolds,  having  in 
view  the  giving  of  a  preference  to  the  plaintiff.  If  defendant 
Blanchard  should  succeed,  in  case  he  has  an  opportunity  to  go 
to  trial,  in  defeating  the  plaintiff's  claim,  then  that  understand- 
ino-  would  at  once  be  shown  to  be  collusive,  fraudulent  and  void. 

n  ' 

Has  Blanchard,  then,  any  merits'? 

He  swears  the  plaintiff's  debt  is  not  a  partnership  debt,  but 
was  for  money  advanced  to  the  younger  Griswold,  as  a  part  of 
the  capital  which  he  was,  by  the  articles  of  the  copartnership, 
to  put  into  the  firm.  If  this  fact  is  established,  it  seems  to  fur- 
nish a  perfect  defence  to  the  action,  so  far  as  Blanchard  is  con- 
cerned. 

The  denial  of  defendant  Griswold  is,  at  least,  cautious  and 
peculiar.  He  says,  all  the  money,  for  which  this  aciion  was 
brought,  was  received  by  him  from  the  plaintiff  for  the  purposes 
of  the  partnership,  was  used  by  said  partnership  in  the  business 
thereof,  anil  to  pay  partnership  liabilities,  and  is  justly  due 
and  owing  to  the  plaintiff  by  the  partnership.  I  do  not  see  any 
necessary  inconsistency  or  contradiction  between  Blanchard'fl 
allegation  and  these  of  his  copartner,  except  possibly  the  last 
one,  that  the  money  is  owing  by  the  copartnership.  And  that 
averment  states  nothing  as  to  what  the  original  transaction  was, 
or  how  the  credit  was  at  first  given. 

Daniel  S.  Griswold  states,  in  his  affidavit,  that  he  has  acted 
as  general  managing  agent  for  his  wife,  the  plaintiff,  in  all  her 
affairs  and  transactions  with  the  defendants;  and  that,  as  such 
agent,  he  advanced  to  said  David  D.  Griswold)  for  the  purpose 
of  enabling  the  said  Griswold  &  Blanchard  to  begin  and  carry 
on  their  business,  the  money  for  which  this  aciion  is  brought. 
Here  the  advance  is  stated  to  have  been  made  to  his  son,  and 
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for  the  purpose  of  enabling  the  firm  to  begin  business.  The 
allegation,  instead  of  contradicting,  supports  Blanchard's  ac- 
count. It  is  true,  that  Mr.  Griswold,  senior,  states  that,  in  a 
conversation  which  he  had  with  Blanchard, — more  than  six 
months  after  the  formation  of  the  firm,  however, — Blanchard 
admitted  and  agreed  that  those  advances  were  made  in  and  for 
the  business,  and  on  the  joint  responsibility  of  the  firm.  But 
it  is  clear,  from  the  moving  affidavit,  that  Blanchard  denies 
this.  And  Mr.  Griswold  says  himself  that  he  had  that  conver- 
sation, because  he  was  desirous  of  avoiding  misapprehension, 
particularly  as  to  all  the  advances  to  be  made  after  that  time. 
But  there  is  no  statement  of  the  amount  which  has  since  been, 
advanced  on  the  faith  of  that  agreement.  It  may  be  more,  it 
may  be  less.  If  the  arrangement  was  exactly  as  Mr.  Griswold 
states,  it  would  probably  be  good  as  to  all  future  advances. 
But  if  David  D.  Griswold  was  then  alone  liable  for  the  past 
advances,  of  what  avail  to  the  plaintiff  would  such  a  verbal  as- 
sumption of  the  debt  by  Blanchard  be? 

On  the  whole,  I  am  fully  satisfied  that  the  defendant  Blan- 
chard must  be  let  in  to  defend  this  action.  And  it  is  not  neces- 
sary to  turn  him  over  to  the  filing  of  a  bill,  or  the  bringing  of  a 
new  suit,  for  the  purpose  of  overturning  the  judgment,  on  ac- 
count of  the  collusion  or  fraud,  like  Waring  agt.  Robinson,  (1 
Hoffman's  Rep.  526.) 

If  it  can  ever  be  required  to  resort  to  that  practice,  since  the 
union  of  legal  and  equitable  powers  in  this  court,  (as  to  which 
no  opinion  need  now  be  expressed,)  this  is  not  a  case  for  turn- 
ing the  party  out  of  court  at  one  door,  for  the  purpose  of  having 
him  come  in  at  another. 

Ever  since  the  case  of  Denton  agt.  JVoyw,  (6  J.  R.  296,)  the 
power  of  this  court,  even  as  a  court  of  law,  to  protect  the  rights 
of  both  parties,  has  been  too  clear,  and  has  been  exercised  too 
often  to  admit  of  doubt. 

The  defendant  BJanchard  is  to  be  at  liberty,  within  ten  days 
-after  the  service  of  the  summons  and  complaint  on  him,  to  put 
in  his  answer  and  go  to  trial.  But  as  the  proceedings  of  the 
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plaintiff  ar6  in  form  regular,  the  lien  of  the  judgment  and  exe- 
cution may  stand  as  security  to  the  plaintiff. 

The  costs  of  this  motion  ($10)  to  abide  the  event  of  the 
cause. 


SUPERIOR  COURT. 

GAUGHE  agt.  LAROCHE. 

On  an  application  for  an  examination  of  an  adverse  party  as  a  witness  under 
§  391  of  the  Code,  it  is  not  the  practice  to  make  an  order  in  such  cases.  The 
notice  is  sufficient  without  it  specifying  the  time,  place  and  the  judge  before 
whom  the  examination  is  to  be  had. 

The  392d  section  seems  to  require  that  a  summons  shall  be  issued  by  the  judge 
to  compel  the  attendance  of  the  party,  sucli  as  was  issued  under  the  Revised 
Statutes,  upon  a  conditional  examination.  (2  R.  S.  393,  §  10.) 

Therefore  both  the  notice  under  §  391  of  the  Code,  and  the  summons  under  the 
Revised  Statutes,  appear  necessary,  at  les.st  to  lay  the  ground  for  a  punish' 
meitt  or  process. 

If  the  p.irty  refuse  to  attend  and  testify,  he  may  be  punished  as  for  a  contempt, 
and  his  complaint,  answer,  or  reply  may  be  stricken  out.  (§  394.) 

Thus,  then,  if  the  applicant  finds  it  most  important  to  have  the  actual  examina- 
tion, he  may  procure  the  attendance  by  the  warrant  under  ihe  statute ;  if  lie  is 
content  with  the  remedy  given  by  the  39-lth  section,  he  may  adopt  that,  and 
have  the  pleadings  stricken  out,  and  no  doubt  proceed  as  for  the  contempt,  or 
may  have  either  mode  of  redress. 

Whore  it  is  required  that  the  party  to  be  examined  produce  books  and  papers, 
the  proper  course  is  the  service  of  a  subpcena  dteccs  tecum. 

Mic-York  Special  Term,  Oct.,  1857. 

EXAMINATION  of  an  adverse  party  under  §§  391  and  392  of 
the  Code. 

Mr.  Bryan  for  the  applicant,  submitted  an  affidavit  and  order 
directing,  among  other  things,  the  production  of  books  and  pa- 
pers, or  to  show  cause  why  he  should  not  produce  them. 

,  for  plaintiff. 

Mil.  BRYAN,  for  defendant. 
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HOFFMAN,  Justice.  It  is  not  the  proper  practice  to  make  an 
order  in  such  cases.  The  notice  is  sufficient  •without  it  speci- 
fying (he  time,  place  and  the  judge  before  whom  the  examina- 
tion is  to  be  had. 

The  392d  section  provides,  that  the  party  to  be  examined, 
as  in  the  last  section  provided,  shall  be  compelled  to  attend  in 
the  same  manner  as  a  \vitness  who  is  to  be  examined  condi- 
tionally:  and  it  appears  to  be  considered  as  necessary  that  a 
summons  should  be  issued  by  the  judge,  such  as  was  issued  un- 
der the  Revised  Statutes  upon  a  conditional  examination.  (2  R. 
S.  393,  §  30.)  The  form  of  such  a  summons  is  to  be  found  in 
BurriWs  Practice,  Appendix,  482. 

The  391st  section  of  the  Code  seems  also  to  refer  to  such  a 
proceeding,  providing  that  the  party  shall  only  be  compelled 
to  attend  in  the  county  of  his  residence,  or  where  he  may  be 
served  with  a  summons  for  his  attendance. 

Mr.  Justice  ROOSEVELT,  in  Bleecker  agt.  Canoll,  (2  JlbboWs 
Rep.  82,)  decides  that  a  subpoena  is  not  proper,  but  a  summons 
is  the  proper  course,  which  is  defined  in  the  statute  to  be  "a 
requisition,  under  the  hand  of  the  judge  or  officer  issuing  the 
*ame."  (See,  also,  Jarvis  agt.  Clark,  12  Legal  Observer,  129.) 

Both  the  notice,  then,  under  the  391st  section,  and  the  sum- 
mons under  the  Revised  Statutes,  appear  necessary,  at  least  to 
lay  the  ground  for  a  punishment  or  process. 

In  relation  to  the  proceedings  against  a  party,  it  may  be  no- 
ticed that  the  392d  section  prescribes  that,  to  obtain  attendance 
the  course  shall  be  such  as  in  the  case  of  a  witness  examined 
conditionally.  The  51st  section  of  the  Revised  Statutes  (2  JR. 
S.  401)  directs  the  mode  of  serving  a  summons:  the  55th  pre- 
scribes a  liability  to  damages,  and  a  forfeiture  of  $50;  and  the 
66th  authorizes  the  issuing  of  a  warrant  to  the  sheriff  by  the 
judge  or  officer,  to  bring  the  witness  up  to  be  examined,  in  case 
of  his  failure  to  attend.  The  57th  provides  for  the  case  of  his 
refusing  to  answer.  Other  sections  relate  to  the  form  and  na- 
ture of  the  warrant. 

The  394th  section  of  the  Code,  however,  provides  that  if 
the  party  refuse  to  attend  and  testify,  he  may  be  punished  as 
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for  a  contempt,  and  his  complaint,  answer,  or  reply  may  be 
stricken  out. 

Thus,  then,  if  the  applicant  finds  it  most  important  to  have 
the  actual  examination,  he  may  procure  the  attendance  by  the 
warrant  under  the  statute.  If  he  is  content  with  the  remedy 
given  by  the  394th  section,  he  may  adopt  that,  and  no  doubt 
proceed  as  for  the  contempt,  and  also  have  the  pleadings 
stricken  out,  or  have  either  of  these  modes  of  redress. 

The  general  statute  as  to  contempts  (2  R.  S.  535,  §  l,sv&.  5) 
covers  the  case  of  persons  summoned  as  witnesses  for  refusing 
to  obey  the  summons  or  to  be  examined. 

The  counsel  has  made  it  part  of  the  order  which  he  submits, 
that  the  party  produce  certain  books,  &c.,  relating  to  the  mat- 
ters in  question.  I  apprehend  that  the  course,  in  such  a  case, 
is  by  the  subpoena  duces  tecum.  (Jarvis  agt.  Clark,  12  Legal  Ob- 
server, 129.) 

The  following  summons  was  signed  by  the  judge  : — 


SUPERIOR  COURT. 

GAUGHE  agt.  LAROCHE. 

"  By  MURRAY  HOFFMAN,  Justice  of  the  Superior  Court — 

"You,  R.  G.,  are  hereby  summoned  to  appear  and  altend 
before  me  at  the  special  term  (chambers)  of  the  superior  court 
of  the  city  of  New-York,  at  the  City  Hall  in  such  city,  on  Mon- 
day the  12th  day  of  October,  instant,  at  10  o'clock  in  the  fore- 
noon of  that  day,  to  be  examined  as  a  witness,  and  to  give 
testimony  pursuant  to  the  provision  of  the  statute  entitled,  'Of 
Taking  Conditionally  the  Testimony  of  Witnesses  without  this 
Stale,'  and  to  the  390lh  and  391st  sections  of  the  Code  of  Pro- 
cedure, at  the  instance  of  the  defendant,  in  a  cause  pending  in 
the  said  court  between  you,  the  said  R.  G.,  as  plaintiff,  and  P. 
A.  L.,  as  defendant ;  and  in  case  of  your  refusal  or  failure  to 
attend  and  testily,  you  will  be  liable  to  be  punished  as  lot  a 
contempt,  and  )our  complaint  may  be  stricken  out. 
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"Witness  my  hand  this  day  of  October,  in  the  year 

one  thousand  eight  hundred  and  fifty-seven. 

"  MURRAY  HOFFMAN, 
"Justice  of  the  Superior  Court  of  the  city  of  J\rew-  York." 


SUPREME  COURT. 

<\\ 

DAVID  C.  JOHNSON  agt.  SETH  PAUL. 

— 


In  an  action  to  recover  damages  for  the  breach  of  an  agreement  to  convey  a 
farm  and  personal  properly,  the  notice  in  the  summons  must  he  that  prescribed 
by  the  second  subdivision  of  §  129  of  the  Code,  that  the  plaintiff  will  apply  to 
the  court  for  the  relief  demanded  in  the  complaint. 

tf  the  summons  be  served  without  the  complaint,  and  the  notice  be  according  to 
the  first  subdivision  of  §  129,  that  the  plaintiff  will,  on  default  to  answer,  taka 
judgment  fora  specified  sum,  a  complain!  subsequently  served  for  such  a  cause 
of  action,  as  above  stated,  will  be  set  aside  on  motion,  as  not  corresponding 
with  the  notice  in  ihe  summons. 

Whether  a  complaint  will  be  set  aside  because  the  sum  demanded  therein  ex- 
ceeds that  mentioned  in  the  notice  in  the  summons,  when  under, the  first  sub- 
division of  said  seciion.  Quere. 

Ontario  Special  Term,  .^w#-,  1857. 

MOTION  by  the  defendant  to  set  aside  the  complaint,  on  the 
grounds,  Jirst,  that  the  cause  of  action,  as  stated  therein,  does 
not  agree  with  the  cause  of  action  indicated  by  the  notice  in 
the  summons;  and,  second,  that  the  amount  specified  in  the 
summons  as  that  for  \\hich  the  plaintiff  would  take  judgment, 
upon  a  failure  by  the  defendant  to  answer,  is  $1,000,  and  that 
the  plaintiff,  in  his  complaint,  demands  a  judgment  for  $1,500, 
with  interest.  &c.  These  grounds  of  motion  appear  by  the 
summons  and  complain).  The  action,  as  staled  in  the  cora- 
v  plaint,  is  to  recover  damages  for  the  breach  of  a  written  agree- 
ment, whereby  the  defendant  agreed  to  convey  to  the  plaintiff 
a  farm  and  some  personal  properly. 

E.  M.  MORSE,  for  defendant. 
J.  C.  SMITH,  for  plaintiff'. 
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T.  R.  STRONG,  Justice.  This  action  belongs  to  the  class 
embraced  in  the  second  subdivision  of  §  129  of  the  Code.  That 
subdivision,  according  to  what  I  think  the  better  construction, 
includes  all  actions  on  contract  to  recover  money  as  damages, 
not  agreed  to  be  paid,  but  imposed  by  law,  for  a  breach  of  con- 
tract. 

Actions  on  contract  to  recover  money  agreed  to  be  paid, 
come  within  the  first  subdivision  of  the  section.  When  a  con- 
tract is,  on  one  side,  to  do  any  specific  act,  other  than  the  pay- 
ment of  money,  and,  on  the  other,  to  pay  money,  an  action  for 
a  breach  of  the  former  part,  to  recover  damages,  belongs  to  the 
second  subdivision;  but  an  action  fora  breach  of  the  hitter 
part  belongs  to  the  first  subdivision.  Implied  contracts, 
equally  with  expressed  ones,  to  pay  money,  are  within  the  first 
subdi vision.  This  distinction  between  actions  on  contract  for 
the  breach  of  a  stipulation  to  do  a  specific  act,  and  those  for 
the  non-payment  of  money  agreed  to  be  paid,  although  not 
plainly  expressed  by  the  letter  of  the  Code,  is,  I  think,  in  ac- 
cordance with  its  spirit.  In  the  former  case,  proof  should  be 
made  of  the  actual  damages  before  judgment,  and  I  cannot 
think  it  was  intended  by  the  legislature  to  dispense  with  it. 

This  distinction  furnishes  a  clear  rule  of  easy  application  in 
practice. 

In  regard  to  the  other  ground  of  motion,  that  the  plaintiff  in 
the  complaint  demands  judgment  for  a  greater  sum  than  that 
specified  in  the  summons,  it  is  clear  that  if  the  defendant  should 
not  answer,  the  plaintiff  could  not  take  judgment  lor  more  than 
is  named  in  the  summons.  (Code,  §  275.)  Whether  it  is  a  de- 
fect lor  which  the  complaint  should  be  set  aside,  it  is  not  ne- 
cessary now  to  determine. 

The  motion  must  be  granted,  with  $10  costs,  unless  the 
plaintiff,  which  he  is  at  liberty  to  do  on  payment  of  said  costs, 
amend  his  summons  in  the  notice  in  the  particulars  referred  to. 
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SUPREME  COURT. 
PATIENCE  S.  HJLLMAN  agt.  LEVI  C.  HILLMAN. 

Where  ihe  complaint,  in  fact,  contains  but  a  single  cause  of  action,  although 
stated  in  different  counts,  whatever  else  it  may  contain,  the  defendant  cannot 
successfully  ihmur,  on  the  ground  that  sevtral  causes  of  action  are  im- 
propi-rly  unitfd. 

It  is  not  often  that  a  demurrer  to  a  complaint  will  lie  for  the  non-joinder  of  a 
defendant.  The  case  of  a  husband,  in  an  action  brought  by  the  wife  alone  to 
recover  her  separate  estate,  forms  no  exception  to  this  rule.  He  should  he 
made  a  defendant,  if  he  claims  any  interest  in  the  subject  of  the  action,  or  if 
a  complete  determination  of  the  matter  before  the  court  cannot  be  miide  with- 
out him ;  and  it  must  be  shown  thut  his  interest  requires  that  he  should  be 
made  a  party  to  the  litigation:  but  the  mere  fact  that  he  is  a  husband  is  not 
•ufiicieru  ground  for  making  him  a  defendant. 

Where,  upon  demurrer  to  the  complaint  that  it  does  not  state  f.icts  sufficient  to 
constitute  a  cause  of  action,  it  appears  from  the  facts  alleged  in  the  complaint 
that,  if  established  on  a  final  hearing,  the  court,  in  the  exercise  of  equity  juris- 
diction, would  not  refuse  the  relief  sought,  the  demurrer  cannot  be  sus- 
tained. 

Albany  General  Term,  May,  1856. 

Present,  HARRIS,  WATSON  avd  GOULD,  Justices. 

THIS  \vas  nn  appeal  from  an  order  made  at  special  term, 
overruling  the  demurrer  of  the  defendant  to  the  plainiiff's  com- 
plaint, and  granting  leave  to  the  defendant  to  answer,  upon 
payment  of  ihe  costs  of  the  demurrer. 

The  plaintiff  is  a  married  woman,  and  sues  by  John  An- 
thony, as  her  next  friend. 

It  is  alleged  in  the  complaint  that,  in  August,  1834,  James 
Wallace  died  intestate,  and  seized  of  cettain  real  estate  in 
Troy  and  Lansinnburgh,  leaving  the  plaintiff,  his  widow,  and 
three  infant  children  his  heirs  at  law;  that  the  plaintiff,  in 
March,  1837,  intermarried  with  John  Hillman,  and,  by  an 
agreement  between  her  and  her  husband,  she  was  entitled  to 
hold  her  interest  in  the  estate  of  her  former  husband  as  her 
separate  property,  and  the  same  was  settled  upon  her  in  her 
own  right  ;  that,  having  removed  from  the  city  of  Troy  to  the 
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county  of  Wayne,  she  appointed  the  defendant  her  attorney  to 
manage  and  transact  her  business  relating  to  her  separate  estate. 

The  complaint  further  states  that,  in  November,  1838,  one 
of  the  children  of  James  Wallace  died,  whereby  the  plaintiff, 
as  the  mother,  became  entitled  to  a  life-estate  in  the  share  of 
the  deceased  child  ;  that  Theodore  C.  Wallace,  another  of  the 
children,  was  improvident  and  dissolute,  and  apprehending  that 
he  would  squander  his  share  of  the  property,  the  plaintiff  in- 
structed the  defendant,  as  her  attorney,  to  purchase  for  her,  and 
in  her  own  right,  and  from  her  separate  estate,  the  interest  of 
Theodore  in  the  estate  of  his  father,  after  he  should  become 
twenty-one  years  of  age,  and  to  take  a  conveyance  thereof  to 
her;  that  the  plaintiff,  out  of  her  separate  estate,  furnished  the 
defendant  with  the  means  of  making  such  purchase,  and  the 
defendant  promised  to  make  the  purchase  r.s  soon  as  it  could 
legally  be  done,  and  to  lake  the  conveyance  in  the  name  of  the 
plaintiff. 

The  complaint  further  states,  that  the  defendant,  disregard- 
ing the  instructions  of  the  plaintiff,  and  his  promise  to  comply 
therewith,  shortly  alter  Theodore  C.  Wallace  became  of  age, 
and  in  September,  1850,  and  while  he  was  in  a  state  of  intoxi- 
cation, procured  from  him  a  quit-claim  deed  of  all  his  interest 
in  the  estate  of  his  father  as  heir  at  law;  that  the  interest  so 
conveyed  to  the  defendant  was  worth  $2,500,  and  the  sum  ac- 
tually paid  therefor  by  the  defendant  was  $340.57;  that  the 
defendant,  when  first  applied  to,  promised  to  convey  the  prop- 
erty to  the  plaintiff,  but  now  refuses. 

The  complaint  then  proceeds  to  state,  "/"or  a  further  and 
separate  cause  o) (' action ,"  that  at  the  time  the  defendant  induced 
Theodore  to  execute  to  him  the  deed  of  his  property,  he  was 
his  guardian,  having  been  duly  appointed  by  the  surrogate  of 
Rt-nssrlaer,  and  that,  availing  himself  of  the  trust  and  confi- 
dence induced  by  this  relation,  and  while  Theodore  was  intoxi- 
cated and  incapable  of  understanding  the  nature  and  effect  of 
his  acts,  he  fraudulently  and  unlawfully  procured  from  him  the 
deed  ;  that  on  the  15th  of  September,  1852,  Theodore,  for  a 
valuable  consideration,  assigned  to  the  plaintiff  all  his  right, 
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title  and  interest  in  the  estate  of  his  father,  and  as  heir  at  law 
of  his  sister,  and  all  claims  against  the  defendant  as  his  guar- 
dian or  otherwise;  that  the  plaintiff  has  demanded  a  convey- 
ance from  the  defendant,  and  has  offered  to  pay  the  considera- 
tion paid  by  him,  and  the  interest  thereon,  but  the  defendant 
refuses  to  convey. 

The  relief  demanded  is,  that  by  the  judgment  of  this  court, 
the  defendant  may  be  compelled  to  execute  and  deliver  to  the 
plaintiff,  a  conveyance  of  all  his  right,  title  and  interest,  in  and 
to  the  property  mentioned  in  the  complaint,  upon  being  paid 
the  amount  of  the  consideration  actually  paid  by  him,  with  the 
interest. 

The  defendant  demurred  to  the  whole  complaint,  on  the 
ground  that  several  causes  of  action  had  been  improperly 
united.  He  also  demurred  to  the  first  count  in  the  compUiint, 
on  the  ground  of  a  defect  of  parties,  insisting  that  the  plaintiff 
being  a  married  woman,  her  husband,  John  Hillman,  ought  to 
have  been  made  a  defendant;  and,  secondly,  because  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  defendant  also  demurred  (o  the  second  count,  first,  on 
the  ground  of  a  defect  of  parties,  alleging  that  the  husband  of 
the  plaintiff  should  have  been  made  a  defendant,  and  also  Theo- 
dore C.  Wallace;  and,  secondly,  that  this  count  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  argued  at  a  circuit  court  and  special  term, 
held  at  Troy,  in  November,  1855,  before  Mr.  Justice  PARKED, 
who  made  an  order  overruling  the  demurrer,  but  with  leave  to 
the  defendant  to  answer  upon  payment  of  the  costs  of  the  de- 
murrer, to  be  taxed.  From  this  order  the  defendant  appealed 
to  the  general  term. 

WM.  A.  BEACH,  for  plaintiff. 
MARTIN  I.  TOWN  SEND,  for  defendants. 

By  the  court — HARRIS,  Justice.  It  seems  to  me  that  both 
parties  have  misapprehended  the  true  character  of  the  com- 
plaint, as  a  pleading.  The  plaintiff  has  assumed  that  she  had 
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two  distinct  causes  of  action,  and  bus  presented  her  facts  upon 
that  theory.  The  defendant,  without  questioning  the  fact  that 
two  causes  of  action  are  set  forth  in  the  complaint,  has  under- 
taken to  show  that  they  are  such  causes  of  action  as  cannot  le- 
gally be  joined  in  the  same  suit.  The  fact  is,  that  the  complaint 
contains  but  a  single  cause  of  action.  The  plaintiff  alleges 
that  the  defendant  has  wrongfully  obtained  the  title  to  certain 
real  estate,  which  he  ought  to  convey  to  her.  This  she  seeks 
to  compel  him  to  do.  The  Various  facts  tending  to  show  that 
she  has  a  right  to  this  relief,  are  set  forth  in  the  complaint, 
some  in  one  count,  and  some  in  the  other.  They  all,  so  far  as 
they  have  any  effect  as  a  pleading,  are  intended  to  establish 
one  single  point,  and  that  is,  the  right  of  the  plaintiff  to  have 
a  conveyance  of  the  property  in  question  from  the  defendant. 
But  for  the  fact  that  in  drawing  the  complaint,  the  pleader  has 
commenced  one  of  his  paragraphs  by  stating  that  what  he  is 
about  to  allege  is,  "for  a  further  and  separate  cause  of  action,'* 
no  one  at  all  acquainted  with  the  subject  of  pleading,  would 
have  thought,  for  a  moment,  that  the  complaint  stated  more 
than  a  single  cause  of  action.  Such  a  mistake,  however,  does 
not  vitiate  the  pleading.  It  may  appear  awkward,  and,  as  this 
case  shows,  tend  to  mislead  and  confuse  ;  but  if  in  fact  the 
complaint  contains  but  a  single  cause  of  action,  whatever  else 
it  n.ay  contain,  the  defendant  cannot  successfully  demur,  on  the 
ground  that  several  causes  of  action  are  improperly  united. 

This  view  of  the  case  renders  the  demurrers  to  the  several 
counts  of  the  complaint  informal,  but  I  will  proceed  to  consider 
them,  so  far  as  they  might  be  made  applicable  to  the  complaint, 
regarding  it  as  stating  a  single  cause  of  action. 

One  ground  of  demurrer  taken  by  the  defendant  to  each  of 
the  counts  in  the  comphiint  is,  that  the  husband  of  the  plaintiff 
should  have  been  made  a  defendant.  I  think  this  position  is 
not  tenable.  According  to  the  admitted  allegations  in  the  com- 
plaint, the  suit  relates  to  the  separate  property  of  the  plaintiff; 
she  is  therefore  obliged  to  sue  alone.  (See  Smith  agt.  Kearney^ 
9  How.  4G(j ;  Brownson  agt.  Gifford,  8  How.  395.)  A  party 
sued  may  undoubtedly  insist  that  another  party  ought  also  lo 
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be  sued  with  him.  But  to  sustain  a  demurrer  on  this  ground, 
it  must  appear  that  the  parly  demurring  has  an  interest  in  hav- 
ing such  other  party  made  a  defendant.  As  a  genera)  rule,  the 
plaintiff  may  choose  for  himself  what  persons  he  will  make  de- 
fendants. So  far  as  it  can,  without  prejudice  to  the  rights  of 
others,  the  court  will  determine  the  controversy  between  the 
parties  before  it,  but  when  this  cannot  be  done,  it  will  take 
measures  to  have  the  necessary  parties  brought  in.  It  is  not 
often  that  a  demurrer  will  lie  for  the  non-joinder  of  a  defendant. 
The  case  of  a  husband  in  an  action  brought  by  the  wife  to  re- 
cover her  separate  estate,  forms  no  exception  to  this  rule.  He 
should  be  imde  a  defendant,  if  lie  claims  any  interest  in  the 
subject  of  the  action,  or  if  a  complete  determination  of  the 
matter  before  the  court  cannot  be  made  without  him;  but  the 
mere  fact  that  he  is  a  husband,  is  not  a  sufficient  ground  for 
making  him  a  defendant.  Before  the  defendant  can  sustain  a 
demurrer  on  account  of  his  non-joinder  as  a  defendant,  he  must 
sho\v  that  his  interest  requires  that  he  should  be  made  a  party 
to  the  litigation. 

Nor  can  I  see  that  Theodore  C.  Wallace  was  a  necessary 
party.  If  the  facts  alleged  are  true,  as  they  are  conceded  to 
be  by  the  demurrer,  he  has  no  interest  in  the  controversy.  He 
has  divested  himself  of  all  claim  to  the  property,  first,  by  his 
deed  to  the  defendant,  and  then  by  his  assignment  to  the  plain- 
tiff. The  only  question  to  be  litigated  is,  whether  the  plaintiff 
or  the  defendant  has  the  belter  right.  In  this  question  he  is 
not  concerned. 

The  only  other  ground  of  demurrer  is,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  gravamen  of  the  complaint  is,  that  the  deed  for  the  prop- 
erty HI  question  was  fraudulently  obtained  by  the  defendant. 
It  cannot  be  denied,  if  \ve  assume  the  allegations  of  the  com- 
plaint to  be  true,  as  we  do  upon  this  issue,  that  the  defendant 
has  acted  unfairly  towards  the  plaintiff.  He  was  her  attorney 
to  manage  and  transact  her  business  in  respect  to  her  separate 
estate.  She  was  desirous,  lor  good  reasons,  which  sufficiently 
appear  in  the  complaint,  of  procuring  the  title  to  the  interest 
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of  her  son  in  the  estate  of  his  father,  and  instructed  the  defend- 
ant, as  her  attorney,  to  make  the  purchase,  and  furnished  him 
with  the  means  of  doing  so,  out  of  her  separate  estate.  The 
defendant  promised  to  make  the  purchase,  and  take  the  convey- 
ance in  the  name  of  the  plaintiff.  The  further  allegation  of 
the  complaint  is,  that  the  defendant,  disregarding  his  duty  to 
the  plaintiff,  and  intending  to  cheat  and  defraud  both  the  plain- 
tiff and  her  son,  and  taking  advantage  of  the  incapacity  of  the 
latter,  procured  from  him  a  conveyance  of  a  valuable  estate  for 
a  very  inconsiderable  price.  The  mere  statement  of  these 
facts  is  quite  enough  to  show  that  the  defendant  cannot  have 
judgment  upon  his  demurrer,  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
If,  upon  the  final  hearing,  the  plaintiff  shall  be  able  to  establish 
the  case  she  has  presented  in  the  complaint,  no  court  having 
equity  jurisdiction,  will  refuse  her  the  relief  she  seeks.  The 
order  of  the  special  term  should  be  affirmed,  but  with  liberty 
to  the  defendant  to  answer  the  complaint  within  twenty  days 
after  being  served  with  a  copy  of  the  order  to  be  entered  upon 
this  decision,  upon  payment  of  the  costs  of  the  demurrer  and 
this  appeal,  to  be  taxed  by  the  clerk  of  Rensselaer. 


SUPREME  COURT. 
JOHN  A.  M'GAW  and  others  agt.  JAMES  L.  ADAMS  and  others. 

A  common  carrier,  whether  by  land  or  water,  if  he  accepts  property  to  carry  as 
the  property  of  A.,  has  no  right  to  dispute  A.'s  ownership.  Where  there  is 
no  fraud  or  insolvency,  lie  must  deliver  according  to  order,  and  according  to 
agreement,  and  take  his  chance  for  the  consequences.  He  has  no  rijdit  him- 
self to  initiate  a  litigation  of  interpleader,  because  another  interposes  a  claim 
of  ownership  to  the  property. 

New- York  Special  Tvrm,  March,  1857. 

ON  the  4th  of  October  last,  Hogan  &  Murphy  of  New  Or- 
leans, as  agents  of  the  owners,  shipped  109  barrels  of  flour  on 
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board  the  plaintiff's  ship,  then  about  to  sail  from  that  port  for 
New  York.  By  the  terms  of  the  bill  of  lading  executed  by 
the  captain,  the  flour  on  arrival  was  (o  be  delivered  to  Nasonfy 
Collins,  they  paying  the  freight.  A  day  or  two  after,  before 
the  vessel  was  ready  to  sail,  information  arrived  that  Nason  & 
Collins  had  stopped  payment.  The  flour  was  accordingly 
seized,  and,  by  virtue  of  a  sequestration,  executed  by  the 
sheriff  of  New  Orleans,  "came  again  into  the  possession  of 
Hogan  &  Murphy,"  who,  on  the  8th  of  the  same  month,  re- 
shipped  it  in  the  same  vessel,  the  captain  engaging,  by  a  new 
bill  of  lading,  to  deliver  it  at  New-York  to  the  firm  of  Adams 
fy  Buckingham,  instead  of  Nason  &  Collins. 

WOODBURY  &  CHURCHILL,  for  plaintiffs. 
EDWARDS  &  MAN,  for  defendants. 

ROOSEVELT,  Justice.  On  its  arrival  here,  the  flour,  as  might 
have  been  anticipated,  is  claimed  by  both  sets  of  consignees, 
or  those  deriving  under  them  ;  and  the  question  is,  can  the 
owners  of  the  vessel,  under  such  circumstances,  file  a  bill  of 
interpleader,  and  refuse  to  deliver  to  either  of  the  claimants. 

As  a  general  rule,  such  a  proceeding  is  allowable  where  the 
party  claims  no  interest  himself,  and  is  the  subject  of  conflict- 
ing claims  by  others,  which  he  cannot  determine  without  hazard 
to  himself.  (Atkinson  agt.  Manks,  1  Cow.  691.) 

But  cases  like  the  present  are  an  exception.  Here  the  cap- 
tain, before  he  accepted  the  second  shipment,  had  ful!  notice. 
He  knew,  or  had  every  reason  to  believe,  that  difficulty  would 
or  might  arise  out  of  the  first  bill  of  lading.  He  signed  the 
second  with  his  eyes  open,  and  thereby  virtually  engaged,  what- 
ever might  happen,  to  deliver  the  flour  to  the  newly-named 
consignees.  If,  therefore,  he  did  not  intend  to  do  so,  it  was  a 
deception  on  his  part.  Such  a  deception  we  are  not  to  pre- 
sume. At  all  events,  his  owners  cannot  be  heard  to  make  such 
a  defence  :  they  are  estopped  by  the  second  bill  of  lading. 
They  cannot  set  up  matter  previously  occurring,  and  of  which 
they  were  cognizant.  (2  Mylne  fy  Craig,  1.)  A  tenant,  accept- 
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ing  a  lease  (and  the  case  is  an  analogous  one)  cannot,  when 
called  upon  to  pay  the  stipulated  rent,  dispute  the  title  of  his 
landlord  ;  nor  can  he  compel  his  landlord  to  interplead  \vith 
some  alleged  paramount  claimant.  Unless  enjoined,  he  must 
pay  his  rent  as  stipulated.  He  has  no  right  himself  to  initiate 
a  litigation.  So  with  a  common  carrier,  whether  by  land  or 
water ;  if  he  accepts  property  to  carry,  as  the  property  of  A., 
he  has  no  right  to  dispute  A.'s  ownership.  He  must  deliver 
according  to  order,  and  according  to  agreement,  and  take  his 
chance  for  the  consequences.  Fraud  or  insolvency  might  create 
an  exception;  but  neither  of  those  grounds  is  presented  here. 
For  although  Nason  &  Collins  may  have  failed,  their  assignees, 
as  far  as  appears,  are  perfectly  responsible,  as  also  Adams  & 
Buckingham. 

The  demurrer  must  therefore  be  allowed,  and  the  bill  dis- 
missed with  costs. 


SUPREME  COURT. 
MARY  M'NEFF  agt.  MICHAEL  SHORT. 

In  an  action  for  breach  of  promise  of  marriage,  the  summons  should  contain  a 
notice,  required  by  the  second  subdivision  of  §  129  of  the  Code.  And  where 
such  notice  is  given,  nn  application  to  the  court  for  judgment  is  necessary, 
where  the  defendant  fails  to  answer.  (The  true  rule  in  reference  to  notices, 
under  sub.  2,  §  129,  as  to  unliquidated  damages,  held  to  be  well  stated  in 
Tuttle  agt.  Smith,  ante  page  395.) 

Where  the  plaintiff's  notice  in  the  summons  in  such  action  was  under  the  2d 
subdivision  of  §  JS9,  but,  on  the  defendant's  failing  to  answer,  the  plaintiff 
took  judgment  under  sub.  1  of  §  129,  held,  that  the  judgment  was  irregular 
and  unauthorized. 

Brooklyn  Special  Term,  Sept.,  1857. 

MOTION  to  set  aside  judgment  as  irregular,  and  for  leave  to 
answer  on  the  merits. • 
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G.  W.  RALPH,  for  plaintiff. 

J.  J.  ARMSTRONG,  for  defendant. 

BIRDSEYE,  Justice.  There  has  been  no  little  difference  of 
opinion  as  to  the  form  of  the  summons  in  actions  to  recover 
damages  for  the  breach  of  a  promise  of  marriage.  The  cases 
reported  hold  that  it  must  be  in  the  form  prescribed  by  sub.  1 
of  §  129  of  the  Code.  (Leopold  ngt.  Pappenheimer,  1  C.  R.  39; 
Williams  agt.  Miller,  4  How.  Pr.  R.  94.) 

These  cases  have  been  often  doubted,  (see  6  How.  Prac.  R. 
310 ;  8  id.  504,)  and  are  plainly  inconsistent  with  the  reason- 
ing of  Clor  agt.  MaHory,  (1  C.  R.  126,)  to  the  cases  follow- 
ing it. 

The  confusion  on  the  subject  is,  I  think,  removed  by  the 
case  of  Tuttle  agt.  Smith,  decided  at  the  last  January  general 
term  in  this  district,  (14  How.  Pr.  R.  395.)  Mr.  Justice  EMOTT 
has  there  placed  the  point  in  its  true  light,  and  shown  conclu- 
sively, in  my  judgment,  that  in  every  action  for  the  recovery 
of  unliquidated  damages  for  the  breach  of  specific  agreements, 
not  for  the  payment  of  money,  the  summons  must  be  in  the 
form  prescribed  by  sub.  2  of  §  129  of  the  Code,  and  judgment 
can  only  be  obtained  on  application  to  the  court. 

The  summons  made  use  of  in  this  case,  therefore,  properly 
contained  a  notice  that,  in  case  of  the  defendant's  failure  to  an- 
swer, the  plaintiff  would  apply  to  the  court  for  the  relief  de- 
manded in  the  complaint. 

The  defendant  did  fail  to  answer.  But  the  plaintiff,  instead 
of  making  application  to  the  court  for  judgment,  filed  with  the 
clerk  proof  of  service  of  the  summons  and  complaint,  and  of  the 
failure  to  answer,  and  then,  the  complaint  being  verified,  instead 
of  applying  to  the  court  for  the  relief,  filed  with  the  clerk  a 
judgment -roll  for  the  amount  of  damages  claimed  in  the  com- 
plaint, $2,000,  together  with  costs. 

In  every  view  this  course  was  irregular.  Having  notified  the 
defendant  that  the  court  would  be  applied  to  for  the  judgment, 
the  plainlill  is  not  at  liberty  to  disregard  the  notice,  and  take 
another  and  different  judgment.  The  judgment  taken  is  unau- 


NEW- YORK  PRACTICE  REPORTS.  465 

Wicker  agt.  Dresser. 

thorized  by  law.  When  the  judgment  is  entered  under  sub.  1 
of  §  246  of  the  Code,  it  is  to  be  "for  the  amount  mentioned  rn 
the  summons."  The  summons  in  this  case  mentions  no 
amount.  But,  above  all,  the  entry  of  judgment  in  this  case 
required  the  interposition  of  the  court.  The  damages  were 
entirely  unliquidated  in  amount.  To  ascertain  and  fix  them 
was  the  proper  function  of  the  court,  and  not  of  its  ministerial 
officer,  the  clerk. 

The  judgment  must,  therefore,  be  set  aside,  together  with  all 
subsequent  proceedings,  but,  as  the  decisions  have  been  con- 
flicting, without  costs. 

The  defendant  swears  to  merits.  He  is  allowed  to  answer, 
within  five  days  after  service  of  this  order,  without  costs,  as 
he  succeeds  in  part  on  this  motion.  The  cause  to  .be  noticed 
by  either  party,  for  the  next  circuit  in  Queens  cqunty,  by  short 
notice. 


SUPREME  COURT. 
JAMES  C.  WICKER  agt.  HORACE  DRESSER. 

On  an  order  to  show  cause  why  a  judgment-debtor,  in  proceedings  supplementary 
to  execution,  should  not  be  punished  for  contempt  in  refusing  to  answer,  or  in 
not  answering  satisfactorily,  a  question  as  to  the  amount  and  nature  of  in- 
cumbrances  on  his  property  some  six  months  previous  to  such  examination, 

Held,  that  such  question  was  not  necessarily  within  his  power  to  answer.  And 
an  answer  given,  in  substance,  that  he  is  unable  to  give  the  information 
sought  by  the  question,  is  not  necessarily  evasive,  or  a  refusal  to  comply  with 
the  order. 

The  question  does  not  look  to  a  discovery  of  property,  but  to  a  discovery  of  in- 
cumbrances  on  it.  And  he  may  not  be  bound  in  this  proceeding  to  discover 
those  incumbrances.  Tuat  will  depend  on  the  form  of  the  original  order. 

For  disobedience  of  an  order  of  a  justice  out  of  court,  the  punishment  should  be 
administered  by  the  justice  whose  order  is  disobeyed,  and  on  the  papers  read 
on  the  motion.  (See  contra,  same  ease,  13  How.  331.) 

New-York  Special  Term,  Feb.,  1857. 

ON  proceedings  supplementary  to  execution  out  of  supreme 
court,  returned  unsatisfied  in  part.     Examination  before  a  ref- 
VOL.  XIV.  30 
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eree  on  nn  order  of  DAVIES,  Justice,  out  of  court,  Sept.  17, 
1856.  The  following  order  to  show  cause  was  made  by  PEA- 
BODY,  Justice,  on  the  5th  February,  1857 : — 

(Title  of  the  cause.) 

"  On  the  reports  and  certificates  of  the  referee  in  this  pro- 
ceeding, supplementary  to  execution,  the  examination  taken 
by  him,  and  on  all  the  papers  and  orders  in  this  cause,  let  the 
defendant  show  cause  before  a  justice  of  this  court,  at  special 
term  thereof,  to  be  held  at  the  city  hall  in  the  city  of  New- 
York,  on  Saturday,  the  7th  day  of  February,  instant,  at  10 
o'clock,  A.  M.,  why  the  defendant,  Horace  Dresser,  should 
not  be  punished  as  for  a  contempt,  in  neglecting  and  refusing 
to  furnish  the  information  called  for  by  the  following  question, 
and  pay  costs  of  this  motion : 

"  Question — '  I  desire  you  now  to  state  the  amount,  as  nearly 
as  you  are  able,  of  the  incumbrances  upon  your  property  on  the 
22d  day  of  August  last,  and  specify  the  nature  of  the  incum- 
brances, and  the  names  of  the  parties  in  whose  favor  they  are?' 

"  And  in  refusing  to  furnish  the  information  called  for  by 
similar  questions,  put  to  him  on  his  examination  concerning  his 
property  before  the  said  referee.  The  report  of  the  referee, 
and  examination  taken  by  him,  to  remain  in  his  possession 
until  the  hearing  of  this  motion,  for  the  purpose  of  giving  the 
said  defendant  an  opportunity  to  inspect  the  same. 

"  C.  A.  PEABODY. 

"Dated  Feb.  5th,  1857." 

R.  W.  VAN  PELT,  for  plaintiff". 
HORACE  DRESSER,  defendant,  in  person, 

Stated  the  following  points  : — 

"  An  order  to  show  cause,  why  not  to  be  punished  as  for  a 
contempt,  &c.,  returnable  '  before  a  justice  of  this  court  [su- 
preme court]  at  special  term,  thereof,  to  be  held  at,'  &c.,  and 
signed  by  PEABODY,  Justice,  out  of  court. 
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"  1.  This  order  is  not  a  safe  one  under  any  circumstances,  in 
any  sort  of  case,  whether  in  an  action,  or  in  a  special  proceeding. 
It  should  have  been  returnable  before  the  judge  granting  it. 
(See  Code,  §§  27,  404.) 

"  2.  It  does  not  show  anything  in  contempt  of  Judge  DA  VIES' 
order  of  17th  of  September,  1856,  under  which  the  examina- 
tion was  being  had  :  the  order  does  not  require,  after  discovery 
of  property,  the  expenses  of  searches.  It  is  not  a  contempt 
"in  neglecting,  &c.,  to  furnish  information/'  &c.  It  may  be 
proper  for  the  receiver,  to  be  appointed  hereafter,  to  make 
searches — if  necessary,  he  can  do  so. 

"  3.  This  court  has  no  jurisdiction  of  proceedings  supple- 
mentary to  execution,  (Code,  chap.  2,)  except  upon  an  applica- 
tion founded  upon  an  affidavit  that  the  judgment-debtor  un- 
justly refuses  tQ  apply  his  property  towards  the  satisfaction  of 
the  judgment.  This  case  is  not  within  its  provisions.  This 
case  is  one  coming  under  such  proceedings  as  are  provided, 
upon  the  return  of  an  execution.  The  act  contemplates  such 
case  as  this  to  belong  exclusively  to  a  judge  out  of  court.  (See 
fore  part  of  ^  292.)  But  the  case  of  unjustly  refusing  to  apply 
property  to  the  satisfaction  of  the  judgment,  may  come  before 
the  court,  or  a  judge  (hereof,  at  the  option  of  a  judgment  cred- 
itor, and  before  a  return  of  the  execution;  (see  middle  part  of  § 
292;)  the  act  thus  making  TWO  DISTINCT  CLASSES 'or  CASES, 
each  requiring  a  different  course  of  proceeding  in  many  par- 
ticulars. This  proceeding  belongs  exclusively  to  the  judge 
before  whom  it  was  instituted,  unless  he  can  avoid  it  by  Code; 
(§§  27,  404 ;)  and  there  is  no  such  evidence  furnished  on  this 
motion  by  the  applicant  for  the  order. 

"  But  this  court,  at  general  term,  has  jurisdiction  on  appeal 
to  review  doings  under  proceedings  supplementary  to  execution. 
(Code,  §  349.) 

'4.  All  the  proceedings  in  this  matter  not  before  the  judge 
who  commenced  them,  or  the  referee  appointed  by  him,  are 
void,  mere  nullities:  it  is  a  proceeding  unknown  to  the  com- 
mon law,  a  creature  of  the  statute  which  must  be  strictly  fol- 
lowed. The  judge  is  authorized,  ex  officio,  to  entertain  such 
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proceedings ;  he  is  only  a  commissioner  for  that  purpose ;  he 
cannot  delegate  his  power;  he  alone  can  punish  fora  contempt 
to  him  or  his  order;  everything  must  be  before  him,  as  such 
judge.  How  can  the  court,  or  another  judge,  mete  out  tlie  pun- 
ishment a  lequate  to  his  wounded  feelings'?  The  judge  can- 
not mix  himself  up  with  the  rules,  &c.,  applying  to  actions  in 
court.  He  has  no  more  right  to  act,  as  a  court,  or  to  employ 
the  powers  belonging  to  him  while  using  the  functions  of  a 
judge  in  court,  than  has  a  judge  to  carry  his  orders  into  court 
and  enter  them  of  record  in  the  minutes  while  hearing  an  insol- 
vent case,  a  case  of  habeas  corpus,  or  proceeding  under  the  non- 
imprisonment  act,  which  he  may  entertain  out  of  court  by  vir- 
tue of  his  office  as  judge,  and  which  come  before  him  only  as  a 
commissioner.  He  is  called  a  commissioner  in  such  cases.  (Vide 
•ex  parte  Beatty,  12  Wend.  229.) 

"  In  the  nature  of  things,  and  by  the  statute  also,  the  judge 
whose  order  is  disobeyed  must  see  to  the  punishment  himself — 
it  is  personal  to  him,  and  not  to  another,  {Code,  §  302,)  and  can- 
not come  within  §  27  of  the  Code.  The  court  (§  302)  may 
punish  when  the  proceeding  is  before  it,  in  a  case  of  refusal  to 
apply,  &c.,  as  in  §  292 ;  hence  the  use  of  the  words,  in  §  302, 
*'  by  the  court  or  judge,"  having  reference  to  the  two  distinct 
classes  of  cases  in  §  292,  the  one  on  return  offi.fa.,  the  juris- 
diction of  which  exclusively  belonging  to  a  judge,  the  other  on 
issuing  afi.  fa.,  and  a  refusal,  the  jurisdiction  of  which  being, 
at  the  option  of  the  creditor,  in  the  court  or  to  a.  judge. 

"  The  law  is  not  different  now,  since  the  Revised  Statutes. 
(Vide  2  R.  S.  p.  555.)  A  judge  at  court,  then,  could  not  pun- 
ish for  a  contempt,  but  for  express  enactment;  and  the  inferior 
court  never  could  punish  on  his  account  but  for  §  33  of  that 
statute,  (p.  539.) 

"  The  only  authority,  either  in  the  Code  or  in  the  old  Re- 
vised Statutes,  to  punish  for  the  contempt  alleged  in  the  order 
to  show  cause,  is  in  §  302  of  the  Code.  That  must  be  done  by 
the  judge,  out  of  court,  and  as  a  commissioner,  standing  alone 
and  independent  of  the  court  of  which  he  may  be  a  member.  That 
is  not  this  case  for  which  the  order  was  granted. 
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"5.  Supplementary  proceedings  are  special  proceedings.  (Code, 
§  3,  Voor/iies'  JV*.  F.  Code,  4th  revised  t.d.,  1855,  p.  18;  4th 
Practice  Rep.  190,  192  ;  3  Code  Rep.  148 ;  1  Kernan,  277.) 

"  Supplementary  proceedings  are  not  provisional  remedies. 
(Vide  Voorhies*  Code,  same  ed.  as  above,  p.  24,  note  a,  and  from 
p.  270  to  338,  including  all  the  provisional  remedies.} 

"  The  action  ceases  a*  such  after  judgment  and  execution, 
and  the  offices  of  the  court  go  no  further;  if  the  court  acts  fur- 
ther, it  can  do  so  only  in  a  creditor's  suit,  or  on  a  refusal  to  ap- 
ply property,  as  provided  in  middle  part  of  §  292  (Code.) 

"  6.  The  magistrate,  without  having  gained  jurisdiction  of  the 
person  by  having  him  before  him  in  the  manner  required  by 
law,  (see  order  to  show  cause,)  the  proceedings  are  void ;  and  in 
the  case  of  a  limited  and  special  jurisdiction,  the  magistrate 
attempting  to  enforce  a  proceeding  founded  on  any  judgment, 
sentence,  or  conviction,  in  such  a  case  becomes  a  trespasser. 
Bigelow  agt.  Stearns,  19  John.  39.) 

Inferior  jurisdictions,  not  proceeding  according  to  the  course 
of  the  common  law,  cannot  enlarge  their  authority  by  implica- 
tion. (Jones  agt.  Reed,  1  J.  C.  20;  S.  C.  1  Cai.  R.  594;  Wells 
agt.  JYewM-rk,  1  J.  C.  292.) 

"7.  Motion  should  be  denied  with  costs." 

PEABODY,  Justice.  The  question  asked  in  this  case,  which 
the  defendant  refuses  to  answer,  or  answers  unsatisfactorily,  is 
not  necessarily  within  his  power  to  answer.  He  may  not  have 
the  information  asked  for,  or  any  of  it.  He  may  be,  as  he,  by 
his  answer,  which  is  under  oath,  says  he  is,  unable  to  state  any 
of  the  incumbrances  which  were  on  his  properly  six  months 
before  the  time  of  the  examination. 

The  question  does  not  Icok  to  a  discovery  of  property,  but 
to  a  discovery  of  incumbrances  on  it ;  and  he  may  not  be 
bound  in  this  proceeding  to  discover  those  incumbrances :  this 
will  depend  on  the  form  of  the  order. 

The  defendant  has  given  an  answer,  in  substance,  that  he  is 
unable  to  give  the  information  sought  by  the  question.  This 
answer  is  not  necessarily  evasive,  or  a  refusal  to  comply  with 
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the  order:  at  any  rate,  I  cannot  so  decide  in  the  absence  of 
evidence  of  the  order,  which  it  is  said  he  disobeys. 

The  order  requiring  ihe  defendant  to  answer  was  made,  not 
by  the  court,  but  by  a  justice  of  the  court,  and  was  or  should 
have  been  returnable  before  him,  but  whether  it  was  in  fact  so 
or  not  does  not  appear.  The  examination,  to  be  sure,  could, 
under  certain  circumstances,  proceed  before  another  justice, 
and  whether  it  did  so  proceed,  and  whether  the  hearing  on  the 
return  of  it  was  before  him  or  another,  does  not  appear. 

The  order  by  which  the,  proceeding  got  before  a  referee  is 
not  among  the  moving  papers,  and  there  is  no  sufficient  evi- 
dence of  the  authority  of  the  referee  to  require  defendant  to 
answer,  or  of  what  is  required  by  the  order. 

Neither  the  original  order  initiating  the  proceedings,  nor  any 
order  of  reference  appears  ;  nor  is  there  sufficient  evidence  of 
the  terms  or  substance  of  either. 

For  disobedience  of  an  order  of  a  justice  out  of  court,  the 
punishment  should  be  administered  by  the  justice  whose  order 
is  disobeyed,  and  on  the  papers  read  on  the  motion. 

I  think  that  I  cannot  order  the  defendant  punished  for  con- 
tempt. 


SUPREME  COURT. 
GABRILLA  VERMILYEA  agt.  ERWIN  G.  VERMILYEA. 

A  temporary  injunction  order,  in  a  proper  case,  may  he  allowed  at  the  com- 
mencement of  the  action,  (Code,  §  219,)  without  it  appearing  that  (he  relief, 
or  a  part  of  it,  demanded  by  the  complaint,  is  a  final  decree,  perpetually  re- 
straining the  commission  of  the  act,  and  that  the  plaintiff  is  entitled  to  such 
relief.  (This  setms  to  be  adverse  to  Woodworth  agt.  Lyon,  5  How.  463; 
Corning  agt.  Troy  Iron,  Sfc.,  Factory,  6  id.  89  and  Ward  agt.  Dewey, 
7  id.  17.) 

Under  ihe  old  practice  it  was  common  to  allow  temporary  injunctions,  pending 
litigation,  in  creditor's  bills,  foreclosure  of  mortgages,  to  stay  waste,  and  in 
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many  other  cases  where  a  perpetual  injunction  was  no  part  of  the  relief 

sought. 
It  is  enough  if  the  relief  demanded,  or  part  of  it,  and  which  the  complaint  shows 

the  plaintiff  entitled  to,  is  provisional  and  not  final  relief.     But  it  must  appear 

that  the  injury  will  be  substantial  and  inevitable. 
In  such  a  case  as  this,  after  a  decree  of  separation  providing  for  the  support  of 

the  wife,  the  court  has  the  power  it  formerly  possessed,  of  keeping  not  onljr 

the  defendant's  property,  but  his  person  within  its  jurisdiction. 

Jit  Chambers,  April,  1857. 

MOTION  to  dissolve  injunction  on  complaint. 

The  complaint,  on  sufficient  facts,  prayed  for  a  separation 
from  bed  and  board  for  ever,  and  for  support  and  maintenance 
from  the  husband's  property.  It  also  alleged  that  the  defend- 
ant had  declared  his  intention  of  selling  and  disposing  of  all 
his  property,  and  removing  with  the  proceeds  to  the  territory 
of  Kansas,  without  making  any  provision  for  the  support  and 
maintenance  of  the  plaintiff,  and  asked  for  an  order  restraining 
the  defendant  from  selling  or  disposing  of  his  property,  or  re- 
moving the  same  out  of  the  jurisdiction  of  the  court,  until  after 
trial  and  judgment  in  the  action.  The  complaint  was  sworn 
to.  The  motion  wras  made  principally  on  the  ground  that  a 
perpetual  injunction  was  not  a  part  of  the  relief  demanded. 

GEO.  B.  BRADLY,  for  defendant. 
S.  H.  HAMMOND,  for  plaintiff. 

JOHNSON,  Justice.  It  appears  by  the  complaint  that  the 
plaintiff  is  entitled  to  the  principal  relief  demanded.  It  also 
appears  that  the  defendant  threatens  to  do  an  act  which,  if 
done  during  the  litigation,  would  manifestly  operate  injuriously 
upon  the  plaintiff's  rights.  It  would  seem,  therefore,  to  be  the 
precise  case  contemplated  by  §  219  of  the  Code,  where  an  in- 
junction order  is  allowed  at  the  commencement  of  the  action. 

The  defendant's  counsel  insists,  however,  that  a  temporary 
injunction  cannot  be  issued  in  any  case  at  the  commencement 
of  the  action,  unless  the  relief,  or  a  part  of  it,  demanded  by  the 
complaint,  is  a  final  decree,  perpetually  restraining  the  com- 
mission of  the  act;  and  it  appears  by  the  complaint  that  the 
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plaintiff  is  entitled  to  such  relief,  and  the  cases  of  Woodworth 
agt.  Lyon,  (5  How.  Pr.  R.  463,)  Corning  agt.  The  Troy,  #c., 
Factory,  (G  id.  89,)  and  Ward  agt.  Dewey,  (7  id.  17,)  are  relied 
upon  as  authority.  This  seems  to  have  been  said  substantially 
in  each  of  those  cases,  though  in  neither  did  the  decision  turn 
upon  that  point.  I  cannot  subscribe  to  this  as  the  true  inter- 
pretation of  §  219.  For  granting,  as  Mr.  Justice  PARKER  inti- 
mates, that  the  Code  has  not  changed  the  former  practice  of 
allowing  preliminary  injunctions,  no  such  conclusion  follows. 

Before  the  Code,  by  statute,  such  an  injunction  could  not  be 
allowed  until  the  bill  was  filed;  and  by  the  practice  it  could 
not  be  allowed  unless  there  was  a  formal  prayer  for  it  in  the 
complaint.  (Walker  agt.  Devereux,  4  Paige,  229.)  But  it  was 
never  held,  that  I  am  aware  of,  that  in  no  case  wrould  a  pre- 
liminary injunction  be  allowed,  unless  the  plaintiff,  in  his  bill 
of  complaint,  prayed  for  and  showed  himself  entitled  to  a  de- 
cree for  a  perpetual  injunction.  On  the  contrary,  nothing  was 
more  common  than  the  allowance  of  such  injunctions  in  credit- 
or's bills,  where  a  perpetual  injunction  was  no  part  of  the  final 
decree,  and  the  only  object  of  the  bill  was  to  obtain  the  assign- 
ment of  the  debtor's  property,  not  liable  to  execution,  to  a  re- 
ceiver, and  the  satisfaction  of  the  judgment  recovered  through 
the  receiver's  sale.  So  in  mortgage  foreclosures  to  restrain  the 
commission  of  waste  pending  the  litigation,  where  the  mort- 
gaged premises  were  an  inadequate  security.  Many  other 
cases  might  be  instanced,  where  a  perpetual  injunction  was  no 
part  of  the  relief  sought. 

In  a  case  like  this,  it  is  conceded  in  Rose  agt.  Rose,  (11  Paige, 
1663)  thai  the  plaintiff  was  entitled  to  an  injunction  to  prevent 
the  defendant's  property  from  being  wasted  or  squandered. 
And  in  Qttcstel  agt.  Questel,  (Wright's  Ohio  Rep.  492,)  it  was 
held  that  an  injunction  would  not  only  be  granted  to  prevent 
the  husband  from  wasting  his  estate  to  cut  off  the  wife's  ali- 
mony pending  the  divorce  suit,  but  also  to  compel  the  discov- 
ery of  secreted  property.  Besides,  the  language  of  the  Code, 
in  my  judgment,  admits  of  no  such  interpretation.  If  it  ap- 
pears from  the  complaint  that  the  plaintiff  is  entitled  to  the  re- 
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lief  demanded,  and  such  relief,  or  any  part  thereof,  consists  in 
restraining  the  commission  of  some  act,  which,  if  committed 
during  litigation,  would  produce  injury  to  the  plaintiff,  the  pre- 
liminary injunction  may  be  allowed. 

The  injunction  provided  for  by  the  Code  is  temporary,  and  a 
provisional  remedy  merely;  and  it  is  enough,  if  part  of  the  re- 
lief demanded,  and  which  the  complaint  shows  the  plaintiff  en- 
titled to,  is  provisional,  and  not  final  relief,  like  the  prevention 
of  waste  of  property  pending  litigation,  or  the  removal  of  the 
person  or  property  of  the  defendant  beyond  the  jurisdiction  of 
the  court,  the  commission  of  which  act  might  injure  the  plain- 
tiff by  rendering  the  judgment  wholly  ineffectual. 

I  agree,  that  no  court  or  judge  would  be  justified  in  allowing 
the  order  in  every  case  of  probable  or  possible  injury  merely, 
although  asked  for  in  the  complaint.  It  must  appear  by  the 
complaint  that  the  injury  will  be  substantial  and  inevitable. 
In  such  a  case  as  this,  after  a  decree  of  separation  providing 
for  the  support  of  the  wife,  the  court  has  power  to  sequestrate 
the  husband's  property  and  appoint  a  receiver,  in  case  the  hus- 
band neglects  to  provide  a  support  in  conformity  with  such  de- 
cree ;  and  it  would  be  singular  indeed  if  the  Code  had  deprived 
the  court  in  such  cases  of  the  power  it  formerly  possessed,  of 
keeping,  not  only  the  defendant's  property,  but  his  person 
within  its  jurisdiction. 

I  have  no  doubt,  after  a  careful  examination,  that  the  tempo- 
rary injunction  was  properly  granted,  and  the  motion  must  be 
denied. 
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SUPREME  COURT. 
GEORGE  DUNN  agt.  CHRISTIAN  BLOOMINGDALE. 

In  an  action  for  the  breach  of  a  contract  of  warranty  upon  an  exchange  of 
horses,  the  form  of  the  summons  should  be  that  prescribed  by  the  second  sub- 
division of  §  129  of  the  Code.  Although  the  complaint  sets  forth  a  contract 
of  warranty,  it  is  in  fact  an  action  to  recover  damages — not  for  a  money  de- 
mand, and  application  should  be  made  to  the  court  for  the  appropriate  relief. 
(See  Tuttle  agt.  Smith,  ante  page  395.) 

Where  a  summons  is  issued  under  the  second  subdivision  of  §  129,  when  it 
should  have  been  issued  under  the  Jir.it  subdivision  of  that  section,  it  is  a 
harmless  error,  which  it  does  not  concern  the  defendant  to  have  corrected. 
(The  case  of  The  Cemetery  Board  of  the  Town  of  Hyde  Park  ngt.  Teller, 
8  How.  50-1,  where  the  summons  was  set  aside  for  this  cause — held  to  ba  in- 
correctly decided  in  this  particular.) 

Jllbany  Special  Term,  Dec.,  1856. 

MOTION  to  set  aside  complaint  for  irregularity. 

The  action  was  commenced  by  the  service  of  a  summons 
without  complaint.  The  form  of  the  summons  was  that  pre- 
scribed in  the  second  subdivision  of  the  129th  section  of  the 
Code.  The  defendant,  on  the  same  day  the  summons  was 
served,  appeared  by  his  attorneys,  and  demanded  a  copy  of  the 
complaint.  On  the  next  day  a  copy  of  the  complaint  was 
served.  The  cause  of  action  stated  in  the  complaint  is  a 
breach  of  a  contract  of  warranty,  made  by  the  defendant  upon 
an  exchange  of  horses.  The  delendant  moved  to  set  aside  the 
complaint,  on  the  ground  that  it  does  not  conform  to  the  sum- 
mons. 

THOMAS  SMITH,  for  plaintiff". 
JACOB  I.  WERNER,  for  defendant. 

HARRIS,  Justice.  I  think  the  plaintiff's  practice  has  been 
regular.  I  certainly  should  have  drawn  the  summons  in  the 
form  which  has  been  adopted  by  the  plaintiff's  attorney.  The 
complaint,  it  is  true,  sets  forth  a  contract  of  warranty,  but  it  is, 
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in  fact,  an  action  to  recover  damages.  The  distinction  be- 
tween an  action  like  this,  and  one  founded  on  misrepresenta- 
tion, is  very  narrow.  In  each  case  the  object  is  compensation 
in  damages  for  deception.  In  neither  case  can  the  action  be 
said  to  be  brought  for  the  recovery  of  a  money  demand.  The 
better  opinion  seems  to  be  that,  in  all  such  cases,  even  though  the 
action  may  be,  in  form,  upon  a  contract,  application  should  be 
made  to  the  court  for  the  appropriate  relief.  (See  Flynn  agt. 
The  Hudson  River  Railroad  Company,  6  How.  308 ;  The  Ceme- 
tery Board,  #c.,  agt.  Teller,  8  id.  504.) 

But  if  it  were  otherwise,  this  motion  ought  not  to  be  granted. 
The  office  of  the  summons  is  to  bring  the  defendant,  into  court, 
and  to  apprise  him  of  the  proceedings  which  will  be  taken 
against  him,  in  case  he  fails  to  answer  the  complaint.  If  the 
action  is  brought  to  recover  a  money  demand,  the  amount  is 
specified,  and  the  defendant  is  notified  that,  in  case  of  his  de- 
fault, judgment  will  be  taken  against  him  for  that  sum.  If  the 
action  be  for  any  other  cause,  the  defendant  is  notified  that,  in 
case  of  his  default,  application  will  be  made  to  the  court  for 
such  relief  as  the  plaintiff  may  specify  in  his  complaint.  That 
relief  may  be,  and  frequently  is,  compensation  in  damages  for 
injuries  alleged.  In  such  cases  the  plaintiff,  in  case  the  de- 
fendant does  not  answer,  recovers,  not  the  amount  claimed  by 
him,  but  such  amount  as  the  court,  after  an  assessment  of  the 
damages  by  a  jury  or  otherwise,  may  see  fit  to  award. 

In  this  case  the  latter  form  of  summons  was  adopted.  The 
defendant  was  apprised  that,  unless  he  should  interpose  a  de- 
fence, the  plaintiff  would  make  application  for  such  relief  as 
he  should  demand  in  his  complaint.  No  complaint  was  served 
with  the  summons,  but  the  defendant  appeared  and  demanded 
a  copy  of  the  complaint,  and  it  was  received.  By  this  he  was 
apprised  ot  the  nature  and  extent  of  the  relief  for  which  the 
plaintiff  would  apply,  if  he  should  fail  to  answer.  In  what 
way  can  the  defendant  be  prejudiced  by  this  mode  of  proceed- 
ing? I  confess,  I  am  unable  to  see.  And  if  he  cannot  be,  he 
ought  not  to  be  heard  to  complain,  even  though  he  may  think 
the  summons  technically  irregular. 
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Had, the  plaintiff  undertaken  to  fix  the  amount  of  damages 
for  himself  by  framing  his  summons* under  the  first  subdivision 
of  the  129th  section,  as  was  done  in  the  case  of  Flynn  agt.  The 
Hudson  River  Railroad  Company,  the  case  might  have  oeen 
otherwise.  Then,  indeed,  the  defendant  might  have  been 
prejudiced  by  the  irregularity.  He  might  have  been  compelled 
to  interpose  a  defence,  or  suffer  the  plaintiff  to  take  judgment 
for  a  larger  amount  than  he  was  entitled  to  recover.  The  de- 
fendant in  this  case  has  no  such  ground  of  complaint.  (See  Voor- 
hies  agt.  Scofield,  7  How.  51,) — where,  as  in  Flynn  agt.  The  Hud- 
son River  Railroad  Company,  the  summons  was  framed  under 
the  first  subdivision  of  the  section,  when  it  should  have  been 
under  the  second. 

So,  in  Ridder  agt.  Whitlock,  (12  How.  208,)  the  cause  of  ac- 
tion, as  it  appeared  in  the  complaint,  was  a  tortious  appropria- 
tion of  the  property  and  money  of  his  principal  by  an  agent, 
while  the  summons  was  for  a  money  demand.  The  difficulty 
in  the  case  "was,  that  if  the  defendant  failed  to  answer,  the 
plaintiffs  had  themselves  fixed  the  amount  of  their  recovery. 
This  they  were  only  allowed  to  do  when  the  cause  of  action 
was  a  money  demand,  or  a  sum  certain.  The  defendant  had  a 
right,  even  though  he  might  not  choose  to  answer,  1o  have  the 
plaintiffs  present  their  case  to  the  court  for  relief,  and  thus, 
without  defence,  secure  the  assessment  of  the  damages  to  be 
recovered  against  him  by  a  jury.  The  court  was  right,  there- 
fore, in  setting  aside  the  complaint,  unless  the  plaintiffs  would 
amend  their  summons  so  as  to  adapt  it  to  the  cause  of  action 
stated  in  their  complaint. 

The  only  case  in  which  a  summons  under  the  second  subdi- 
vision of  the  129th  section  has  been  set  aside  because  it  should 
have  been  issued  under  the  first  subdivision,  is  that  of  The 
Cemetery  Board  of  the  Town  of  Hyde  Park  agt.  Teller,  above 
cited.  In  that  case  the  action  was  upon  a  money  demand.  The 
summons  should  have  been  under  the  first  subdivision,  and  be- 
cause it  was  not,  the  late  Mr.  Justice  BARCULO,  without  much 
consideration,  I  think,  set  it  aside.  The  most  that  could  be 
said  of  it  is,  that  it  was  a  harmless  r--rnr,  which  it  did  not  con- 
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cern  the  defendant  to  have  corrected.  So,  in  this  case,  if  it 
were  conceded  that  the  summons  should  have  been  under  the 
first  subdivision  of  the  section,  which  prescribes  its  form,  I  can- 
not see  why  the  defendant  should  take  it  upon  himself  to  have 
the  error  corrected. 

I  think  the  motion  should  be  denied,  with  costs. 


SUPREME   COURT. 

?  /' 

JOHN  M.  MUSCOTT  agt.  GILBERT  E.  WOOLWORTH,  Sheriff  of 
Lewis  County. 

Where  a  sheriff  receives  money  in  coin,  in  payment  of  an  execution  in  his  hands 
in  favor  of  the  plaintiff,  and  at  the  same  time  has  an  execution  in  his  hands 
against  the  plaintiff,  upon  which  he  is  unable  to  find  property  to  satisfy,  ex- 
cept the  amount  of  money  in  his  hands  belonging  to  the  plaintiff,  he  cannot, 
by  virtue  of  his  execution  against  the  plaintiff,  levy  on  and  immediately  ap- 
ply said  money  in  his  hands  to  the  payment  of  the  latter  execution.  (The  de- 
cision in  Turner  agt.  Fend  all,  1  Crunch,  117,  settles  that.  The  decision 
in  this  cause,  at  special  term,  13  How.  336,  reversed.) 

Whether  such  an  application  of  the  money  of  the  debtor  may  not  be  made  by  the 
sheriff,  under  §  293  of  the  Code — quere  ? 

Fifth  District,  Oswego  General  Term,  July>  1857. 

HUBBARD,  P.  J.,  PRATT,  ALLEN  and  BACON,  Justices. 

DEMURRER  to  answer. 

This  action  was  brought  against  the  sheriff  of  Lewis  county, 
to  recover  for  money  collected  by  him  on  an  execution  in  favor 
of  the  plaintiff  against  one  James  H.  Sheldon. 

The  complaint  set  forth  a  judgment  recovered  by  the  plain- 
tiff against  Sheldon,  on  the  23d  of  July,  1856,  for  $120.92 
damages  and  costs,  and  an  execution  duly  issued  thereon;  and 
avers  that  on  the  4th  September,  1856,  said  Sheldon,  without 
any  levy  having  been  made  thereon,  paid  the  amount  to  the 
defendant  in  this  suit,  as  sheriff  ot  Lewis  county,  who  there- 
upon returned  the  execution  satisfied — that  the  said  money  has 
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been  duly  demanded,  and  the  defendant  has  refused  to  pay  the 
same. 

The  third  answer,  or  defence,  alleges  that,  in  January,  1852, 
a  judgment  was  recovered  against  the  plaintiff  in  this  suit  for 
$158.82  in  favor  of  William  and  Charles  Tracy,  which  judg- 
ment, after  having  passed  through  the  hands  of  an  intermediate 
assignee,  was,  on  the  8th  of  July,  1856,  purchased  by  and  as- 
signed to  said  James  H.  Sheldon  ;  that,  on  or  about  the  4th  of 
September,  1856,  an  execution  was  issued  on  said  judgment, 
and  placed  in  the  hands  of  the  defendant  in  this  suit,  as  sheriff 
of  Lewis  county ;  that,  on  the  same  day,  Sheldon  paid  to  the 
sheriff  the  amount  of  plaintiff's  judgment  against  him  in  gold 
and  silver  coin  ;  that  the  sheriff  could  find  no  property  of  Mus- 
cott from  which  he  could  satisfy  the  judgment  held  by  Sheldon, 
other  than  the  coin  thus  paid  him,  and  thereupon  he  took  the 
same  into  his  possession,  and  applied  it  towards  the  satisfac- 
tion, and  indorsed  it  on  the  execution  then  in  his  hands  against 
Muscott. 

JOHN  M.  MUSCOTT,  in  person. 
G.  L.  BROWN,  for  defendant. 

By  the  court — PRATT,  Justice.  This  case,  at  the  special 
term,  was  considered  as  a  case  of  the  first  impression,  open  for 
decision  upon  general  principles,  and  not  affected  by  precedent. 

It  was  assumed  by  the  learned  judge,  who  overruled  the  de- 
murrer of  the  plaintiff  at  that  term,  that  the  point  involved  in 
the  demurrer  was  not  adjudicated  in  the  case  of  Turner  agt. 
Feudally  (1  Crunch,  117.)  I  cannot  concur  in  this  assumption. 
If  I  understand  the  decision  in  that  case,  the  precise  point  in- 
volved in  this  case  was  there  adjudicated  and  decided — not 
upon  any  peculiar  provision  in  the  statute  of  Virginia,  but  upon 
general  principles  of  the  common  law. 

The  opinion  of  Chief  Justice  MARSHALL  shows  that  he  as- 
sumed to  decide  the  case  upon  general  principles  of  law  ap- 
plicable to  cases  of  the  kind.  It  is  true,  that  the  cause  was 
continued  for  further  consideration,  and  after  such  considera- 
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tion  the  chief  justice,  in  a  note  to  his  first  opinion,  alludes  to  a 
statute  of  Virginia  which  prescribes  the  form  of  the  writ — not 
for  the  purpose  of  showing  that  the  common  law  rule  had  been 
changed  in  regard  to  the  duty  of  the  sheriff,  but  to  show  that 
although  by  that  act  the  rigor  of  the  common  law  had  been,  in 
some  respects,  relaxed,  yet  in  this  regard  the  rule  had  not  been 
changed. 

The  forms  of  the  writ  of  execution  used  in  this  state,  up  to 
the  time  of  the  adoption  of  the  Code,  were  substantially  the 
same  as  the  writ  in  that  case,  and  required  the  money  to  be 
brought  into  court.  These  forms  are  necessarily  somewhat 
changed  under  the  Code  ;  yet  it  does  not  follow  that  the  well- 
settled  principles  of  law,  defining  the  duty  of  the  sheriff  and  the 
rights  of  the  parties,  are  changed.  They  should  not  be  deemed 
changed  by  implication,  but  only  by  express  enactment.  The 
decision  at  the  special  term  was  not  put  upon  any  change  in 
our  statute. 

In  Dubois  agt.  Dubois,  (6  Cow.  494,)  in  this  court,  Judge 
SAVAGE  says,  "  That  this  court  has  decided,  that  a  levy  upon 
money  collected  by  and  in  the  hands  of  an  officer,  on  execu- 
tion, is  not  a  levy  upon  the  goods  and  chattels  of  the  person  for 
whom  it  is  collected,"  thus  confirming  the  decision  in  Turner 
agt.  FendaU. 

The  supreme  court  of  Massachusetts  have,  by  repeated  ad- 
judication, settled  the  same  doctrine.  It  was  held  by  that  court, 
in  Thomson  agt.  Brown,  (17  Pickering,  462,)  that  where  an  offi- 
cer has  received  money  in  satisfaction  of  an  execution,  he  can- 
not, before  it  is  paid  over  to  the  creditor,  attach  it  upon  execu- 
tion against  the  creditor.  (See,  also,  3  Mass.  289 ;  5  id.  319 ; 
4  Green.  532.)  The  same  has  been  decided,  in  principle,  in 
Vermont,  Kentucky,  North  Carolina,  and  Illinois.  (4  Vermont 
R.  513  ;  4  Bibb,  311 ;  1  Murphy,  47  ;  3  Scammon,  451.) 

The  only  case  which  I  have  been  able  to  find,  giving  counte- 
nance to  a  different  doctrine,  is  that  of  3  Humphrey,  437.  In 
that  case  the  sheriff  held  the  executions,  the  plaintiff  in  each 
being  defendant  in  the  other.  The  sheriff,  after  collecting  the 
money  upon  one,  applied  it  upon  the  other  execution,  and  the 
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court  upheld  him  in  thus  doing.  Except  this  case,  I  have 
found  no  case  where  even  a  doubt  is  expressed  of  the  correct- 
ness of  the  decision  in  Turner  agt.  Fendall,  and  the  numerous 
cases  above  cited,  are  directly  the  other  way. 

I  do  not  feel  at  liberty  to  disregard  this  formidable  array  of 
authority,  especially  as  the  doctrine  has,  at  least  in  two  cases, 
received  the  unqualified  approbation  of  this  court. 

A  more  serious  question  has  arisen  in  my  mind,  whether  the 
sheriff,  under  the  293d  section  of  the  Code  of  Procedure,  would 
not  be  justified  in  applying  the  money  as  it  was  applied  in  this 
case ;  but  the  point  not  having  been  taken,  either  at  the 
special  term  or  upon  the  appeal,  I  do  not  feel  at  liberty  to  pass 
upon  it.  A  question  of  so  great  importance  should  not  be 
passed  upon  without  the  aid  of  the  arguments  of  counsel  upon 
the  precise  point. 

Judgment  of  the  special  term  reversed,  and  judgment  ren- 
dered for  the  plaintiff  upon  the  demurrer,  with  leave  to  the 
defendant  to  amend  his  answer  upon  the  payment,  of  costs. 

HUBBARD  and  ALLEN,  Justices,  concurred. 
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SUPREME    COURT. 

WILSON  H.  WOODRUFF,  administrator  with  the  will  annexed, 
of  the  goods,  chattels  and  credits. of  JOHN  WOODRUFF,  de- 
ceased agt.  SIMEON  COOK. 

Under  §  317  of  the  Code,  (which  repeals  §  17,  tit.  1,  ch.  10,  part  3,  2  JR.  S.  615, 
on  the  same  subject,)  if  an  executor  or  administrator  fails  in  an  action  pros- 
ecuted by  him  in  his  representative  capacity,  the  defendant  recovers  costs  aa 
matter  of  course,  to  be  collected  out  -of  the  estate  represented ;  but  he  cannot 
enter  judgment  for  costs  against  the  plaintiff  personally,  unless  the  court 
directs  the  same  to  be  paid  by  the  plaintiff  personally,  "  for  mismanagement 
or  bad  faith  in  such  action." 

There  must  now  be  a  direction  of  the  court  to  authorize- a  defendant  to  enter 
judgment  for  costs  against  an  executor  or  administrator  personally,  in  an  ac- 
tion not  necessarily  prosecuted  in  the  right  of  his  testator  or  intestate.  (See 
12  How.  305.) 

In  an  action  by  an  executor  to  recover  the  possession  of  personal  property  belong- 
ing to  the  testator,  where  the  alleged  cause  of  action  arose  when  the  defend- 
ant refused  to  give  the  property  on  the  demand  of  the  plaintiff ;  held,  that  such 
a  case  is  not  necessarily  prosecuted  by  the  plaintiff  in  his  representative  char- 
acter. On  the  contrary,  executors  and  administrators  should  sue  in  their  own 
right  in  such  case. 

They  should  never  sue  in  their  representative  character,  only  where  the  testator 
or  intestate  had  a  complete  cause  of  action  in  his  lifetime 

Tompkins  General  Term,  October,  1857. 

Present,  GRAY,  MASON  and  BALCOM,  Justices. 

APPEAL  from  an  order  made  at  the  Chenango  special  term,  in 
January,  1857,  denying  the  plaintiff's  motion  to  set  aside  the 
judgment  against  him  personally  for  costs,  with  $10  costs  of 
the  motion. 

The  complaint  in  the  action  was  as  follows,  to  wit : — "  The 
plaintiff,  as  administrator  with  the  will  annexed,  of  all  and 
singular  the  goods,  chattels  and  credits,  which  were  of  John 
Woodruff,  deceased,  late  of  the  town  of  Middlefield,  in  said 
county,  complains  lhat  the  said  deceased,  previous  to  and  at 
the  time  of  his  death,  owned  and  was  in  posse=a'on  of  a  cer- 
tain gray  mare  of  great  value,  which  he,  the  said  deceased,  had 

VOL.  XIV.  31 
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raised  ;  and  being  such  owner  and  in  possession  thereof  on  or 
about  the  7th  day  of  February,  1856,  died  ;  and  afterwards  the 
surrogate  of  said  county,  on  the  21st  day  of  July,  1856,  duly 
granted  and  issued  letters  of  administration  with  the  will  an- 
nexed, of'the  goods,  chattels  and  credits  of  said  John  Wood- 
ruff, deceased,  to  the  plaintiff,  whereby  the  plaintiff,  as  such  ad- 
ministrator, became  the  owner  and  entitled  to  the  possession  of 
the  goods  and  chattels  of  said  deceased ;  and  on  the  7th  day 
of  August,  1856,  the  plaintiff,  as  such  administrator,  demanded 
of  the  defendant  the  possession  of  said  mare,  she  then  being 
in  his  possession,  but  the  defendant  refused  to  deliver  the  same 
to  the  plaintiff,  and  the  defendant  wrongfully  detains  the  said 
mare  from  the  plaintiff,  which  mare  is  of  the  value  of  about 
one  hundred  and  thirty  dollars ;  to  the  great  damage  of  the 
plaintiff. 

"  Wherefore,  the  plaintiff  demands  judgment,  as  administra- 
tor^ as  aforesaid,  that  he  recover  the  possession  of  said  gray 
mare,  and  his  damages  for  the  detention  thereof  to  the  amount 
of  fifty  dollars,  with  the  costs  of  this  action;  and  that  the  de- 
fendant deliver  the  said  gray  mare  to  the  plaintiff,  and  pay  the 
plaintiff  his  said  damages  for  the  detention  thereof,  with  the 
costs  of  this  action  ;  and  that  the  said  gray  mare  may  be  forth- 
with delivered  to  the  plaintiff,  or  for  such  further  or  other  relief 
as  may  be  just  and  proper." 

The  answer  was  as  follows,  viz : — "  The  defendant  in  the 
above  entitled  action,  answers  the  complaint  of  the  plaintiff  in 
this  action,  and  shows  to  this  court : 

"  First.  He  denies  that  John  Woodruff,  at  the  time  of  his 
death  owned,  or  that  he  was  in  possession  of  a  certain  gray 
mare,  or  of  any  gray  mare. 

"  Second.  The  defendant,  upon  his  information  and  belief, 
denies  that  the  surrogate  of  said  county  of  Otsego,  on  the 
21st  day  of  July,  1856,  or  at  any  other  time,  duly  granted  and 
issued  letters  of  administration  with  the  will  annexed,  of  the 
goods,  chattels  and  credits  of  said  John  Woodruff,  deceased, 
to  the  plaintiff  in  this  action;  and  he  denies  that  the  plaintiff, 
as  such  administrator,  or  otherwise,  became  the  owner  or  enti- 
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tied  to  the  possession  of  the  goods  and  chattels  of  the  said  de- 
ceased ;  and  the  defendant  denies  that  he  wrongfully  detains, 
or  that  he  has  wrongfully  detained,  the  said  mare  or  any  other 
mare  from  the  plaintiff. 

Third.  The  defendant  further  answering  the  said  complaint 
of  the  plaintiff  in  this  action,  shows  to  this  court,  that  the  said 
gray  mare  mentioned  in  the  said  complaint,  at  the  time  of  the 
commencement  of  this  action,  and  for  a  long  time  prior  thereto, 
was  the  property  of  the  defendant,  that  the  defendant  purchased 
the  said  gray  mare  of  the  said  John  Woodruff \  now  deceased,  in 
the  month  of  November,  in  the  year  1854,  at  the  town  of  Mid- 
dlefield, in  Otsego  county,  and  the  defendant  then  and  there  paid 
to  tJie  said  John  Woodruff,  for  the  said  mare,  in  money,  the  sum 
of  sixty-one  dollars,  that  being  the  purchase  price  of  the  said 
mare,  as  then  and  there  agreed  upon  between  the  defendant  and 
the  said  John  Woodruff". 

"  Wherefore,  the  defendant  demands  judgment  against  the 
plaintiff,  for  the  return  of  the  said  gray  mare  or  the  value 
thereof,  together  with  his  damages  and  costs." 

The  action  was  tried  at  the  Otsego  circuit,  in  December, 
1856,  when  the  defendant  obtained  a  verdict,  and  the  jury  as- 
sessed the  value  of  the  mare  in  question  at  $150,  and  the  de- 
fendant's damages  for  the  taking  and  detention  thereof  from 
the  defendant  by  the  plaintiff,  upon  papers  in  the  action,  at  $10. 

The  defendant's  attorneys  thereupon  entered  the  following 
judgment  in  the  action  against  the  plaintiff,  to  wit : — "This 
action  being  at  issue,  and  having  been  tried  on  the  issue  of  fact 
before  the  Hon.  CHARLES  MASON,  a  justice  of  this  court,  and 
a  jury,  on  the  17th  day  of  December,  1856,  and  the  verdict  of 
the  jury  having  been  entered,  whereby  they  find  the  title  of  ihe 
property  described  in  the  complaint  to  be  in  the  defendant,  and 
that  the  jury  have  assessed  the  value  of  the  personal  property 
described  in  the  complaint,  at  the  sum  of  one  hundred  and  fifty 
dollars,  <md  the  damages  for  the  detention  thereof  at  ten  dol- 
lars, and  it  being  made  to  appear  to  the  court  now  here  that 
the  personal  property  described  in  the  complaint,  to  wit,  one 
gray  mare,  has  been  delivered  to  the  plaintiti:  now,  on  motion 


484  NEW-YORK  PRACTICE  REPORTS. 

Woodruff,  administrator,  &c.  agt.  Cook. 

of  Bates  and  Countryman,  attorneys  for  the  defendant,  it  is 
adjudged  that  the  defendant  recover  possession  of  the  personal 
property  described  in  the  complaint,  viz.,  one  gray  mare,  and 
that  the  same  be  returned  to  him,  or  in  case  a  return  and  deliv- 
ery thereof  cannot  be  had,  then  that  the  said  defendant  recover 
of  the  plaintiff  the.  said  sum  of  one  hundred  and  fifty  dollars, 
the  value  of  the  same  property  assessed  as  aforesaid,  and  fur- 
ther, that  the  said  defendant  recover  of  the  said  plaintiff  the 
sum  of  ten  dollars  damages  as  aforesaid,  and  also  the  sum  of 
fifty-seven  dollars  and  forty-three  cents,  costs  and  disburse- 
ments, amounting  together  to  the  sum  of  sixty-seven  dollars 
and  forty-three  cents.  G.  W.  ERNST,  Clerk." 

The  motion  was  "for  a  rule  or  order  setting  aside  and  strik- 
ing out,  with  costs  of  the  motion,  the  judgment  for  the  costs  of 
the  defendant,  entered  against  the  plaintiff  personally,  on  the 
25th  day  of  December,  1856,  in  this  action,  amounting  to  $57.43, 
on  the  ground  that  no  order  or  direction  had  been  applied  for, 
or  made,  or  given  by  the  court,  allowing  the  defendant  to  re- 
cover costs  in  this  action,  or  requiring  the  same  to  be  paid  by 
the  plaintiff  personally ;  nor  had  any  certificate  been  made  or 
granted,  authorizing  the  taxation  of  any  costs  against  the  plain- 
tiff: also  on  the  ground  that  said  judgment  was  irregularly  and 
improperly  entered." 

The  defendant's  attorneys  entered  the  judgment  for  costs 
without  leave  of  the  court,  for  the  reason  that  they  supposed  the 
defendant  was  entitled  to  a  judgment  for  costs  against  the  plain- 
tiff personally,  as  matter  of  course. 

The  affidavits  which  were  read  on  the  hearing  of  the  motion, 
show  that  it  appeared  on  the  trial,  that  the  defendant  lived 
with  and  worked  for  John  Woodruff,  deceased,  upon  a  farm 
owned  and  occupied  by  the  deceased,  and  that  he  continued  to 
reside  upon  such  farm  after  the  deceased  died ;  and  that  the 
mare  in  question  had  at  all  times  been  kept  and  used  on  such 
farm,  and  remained  thereon  to  the  time  of  the  commencement 
of  this  action  :  that  the  defendant  lived  with  the  deceased  upon 
his  farm  at  the  time  of  his  death,  and  remained  upon  the  farm 
until  the  time  of  the  commencement  of  this  action :  also  that  it 
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appeared  by  the  testimony  of  many  witnesses,  that  the  defend- 
ant claimed  the  mare  as  a  gift  to  him  by  or  from  the  deceased, 
\vho  desired  him  to  keep  her  on  said  farm  :  and  that  at  other 
times  alter  the  death  of  the  deceased,  the  defendant  claimed 
that  the  mare  was  a  gift  to  his  wife  by  or  from  the  deceased, 
with  a  like  request  to  keep  it  on  said  farm  :  that  after  the  plain- 
tiff was  appointed  administrator,  he,  as  such  administrator,  de- 
manded of  the  defendant  the  possession  of  the  mare,  she  then 
being  in  his  possession,  and  the  defendant  refused  to  deliver 
her  to  the  plaintiff,  and  that  the  plaintiff  commenced  this  action 
the  next  day  after  the  demand  was  made  :  that  the  deceased, 
•within  the  year  next  preceding  his  death,  stated  to  several  per- 
sons, or  in  their  presence,  that  the  mare  wras  the  property  of 
the  defendant. 

The  papers  do  not  show  that  any  evidence  was  given  upon 
the  trial  that  the  plaintiff  ever  had  the  possession  of  the  mare, 
or  could  control  her,  before  he  took  her  by  virtue  of  papers  is- 
sued in  this  action. 

The  judge  who  held  the  special  term  at  which  the  motion  to 
set  aside  the  judgment  for  costs  against  the  plaintiff  was  made, 
denied  the  motion,  with  $10  costs. 

JAMES  E.  DEWEY,  /or  plaintiff. 
DEWITT  C.  BATES,  for  defendant. 

By  the  court — BALCOM,  Justice.  The  judgment  for  costs  in 
the  action  is  against  the  plaintiff  personally,  and  the  question 
is  presented,  whether  such  a  judgment  could  be  entered  upon 
the  verdict  without  the  direction  of  the  court. 

The  action  was  not  necessarily  prosecuted  by  the  plaintiff  in 
his  representative  character.  The  authorities  show  that  the 
alleged  cause  of  action  upon  which  the  suit  was  brought,  arose 
when  the  defendant  refused  to  give  up  the  mare  on  the  demand 
of  the  plaintiff,  and  executors  and  administrators  should  sue  in 
their  own  right  in  such  a  case,  and  never  in  their  representative 
character,  only  where  the  testator  or  intestate  had  a  complete 
cause  of  action  in  his  lifetime.  (5  Cowen,  267;  4  id.  87;  11 
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Johns.  403  ;  10  East,  293  ;  9  Wend.  486  ;  Gra.  Pr.  2d  ed.  739.) 
It  was  well  settled,  prior  to  the  Code,  that  an  executor  or  ad- 
ministrator was  personally  liable  for  costs  in  an  action  on  a  de- 
mand not  necessarily  prosecuted  in  his  representative  capacity. 
(3  Hill,  441 ;  4  id.  57 ;  1  Demo,  626 ;  also  see  the  authorities 
before  cited.) 

Section  forty-one,  of  title  three,  chapter  six,  of  the  second 
part  of  the  Revised  Statutes,  (2  R.  S.  p.  90,)  which  is  in  force  by 
reason  of  a  clause  in  section  317  of  the  Code,  relates  only  to 
actions  brought  against  executors  and  administrators,  and  not 
to  such  as  are  brought  by  them  :  and  section  seventeen,  of  title 
one,  chapter  ten,  of  the  third  part  of  the  Revised  Statutes, 
(2  R.  S.  p.  615,)  which  exempted  executors  and  administrators 
from  liability  for  costs  in  certain  actions  prosecuted  by  them,  is 
repealed  by  the  Code.  (Code  §468;  Curtis  agt.  Dutton,  4 
Sand.  719.) 

Section  317  of  the  Code,  embraces  the  entire  subject  provi- 
ded for  in  the  above-mentioned  section  seventeen  of  the  Re- 
vised Statutes.  This  section  of  the  Revised  Statutes  is  incon- 
sistent with  section  317  of  the  Code,  and  it  is  not  saved  from 
the  effect  of  the  repealing  part  of  the  Code,  by  §471  oi  the 
Code. 

Section  317  of  the  Code  declares  that,  in  an  action  prosecu- 
ted by  an  executor  or  administrator,  costs  shall  be  recovered  as 
in  an  action  by  and  against  a  person  prosecuting  in  his  own  right, 
but  such  costs  shall  be  chargeable  only  upon  or  collected  of  the  estate 
represented,  unless  the  court  shall  direct  the  same  to  be  paid  by 
the  plaintiff  personally,  for  mismanagement  or  bad  faith  in  such 
action.  Under  this  section,  if  an  executor  or  administrator 
fails  in  an  action  prosecuted  by  him  in  his  representative  capa- 
city, the  defemiant  recovers  costs  as  matter  of  course,  to  be 
collected  of  the  estate  represented  ;  but  he  cannot  enter  judg- 
ment for  costs  against  the  plaintiff  personally,  unless  the  court 
directs  the  same  to  be  paid  by  the  plaintiff  personally,  "  for 
mismanagement  or  bad  faith  in  such  action." 

There  mu.st  now  be  a  direction  of  the  court,  to  authorize  a 
defendant  to  enter  judgment  lor  costs  against  an  executor  or 
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administrator  personally,  in  an  action  not  necessarily  prosecuted 
in  the  right  of  his  testator  or  intestate.     (See  12  How.  Pr.  Rep. 

305.) 

The  court  did  not  direct  that  the  plaintiff  pay  the  costs  of 
the  action  personally,  therefore  the  judgment  for  costs  against 
him  personally  was  erroneous.  The  order  appealed  from  must 
be  reversed,  and  the  judgment  for  costs  against  the  plaintiff 
personally,  set  aside,  with  $10  costs  of  the  appeal,  and  $10 
costs  of  the  motion  to  set  aside  the  judgment. 

Order  accordingly. 


SUPERIOR  COURT. 

VICTOR  PROSPER  CONSIDERANT  agt.  ALBERT  BRISBANE. 

In  a  complaint  upon  a  written  instrument,  by  which  the  defendant  promised,  to 
pay  to  the  plaintiff,  "as  executive  agent  of  the  company,  Bureau,  Guillon,  Go- 
din  &  Co. ,  the  sum  of  $5,000,  for  which  I  am  to  receive  stock  of  said  company, 
known  as  premium  stock,  (actions  a  prime',)  to  the  amount  of  $5,000,  value 
received,"  it  is  necessary  to  allege  that  the  stock  was  delivered,  or  an  offer  to 
deliver  it,  on  the  day  on  which  the  $5,000  was  payable,  or  it  will  be  bad  oa 
demurrer. 

Such  an  instrument  is  not  a  negotiable  promissory  note,  and  cannot  be  declared 
on  as  such. 

Before  DUER,  Ch.  J.,  BOSWORTH,  HOFFMAN,  SLOSSON  and 
WOODRUFF,  JJ.  Argued  October  3d,  1857;  decided,  October 
10,  1857. 

THIS  action  came  before  the  court,  on  an  appeal  from  an  or- 
der sustaining  a  demurrer  to  the  complaint,  which  stated  two 
causes  of  action.  The  first  was,  that  the  defendant  made  his 
promissory  note  in  writing  in  these  words,  viz. : 

"  $5,000  New  York,  March  1,  1855. 

"  On  the  1st  day  of  July,  1856,  I  promise  to  pay  to  V.  Con- 
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siderant,  as  executive  agent  of  the  company,  Bureau,  Guillon, 
Godin  &  Co.,  the  sum  of  five  thousand  dollars,  for  which  I  am 
to  receive  stock  of  said  company,  known  as  premium  stock, 
(actions  a  prime',)  to  the  amount  of  five  thousand  dollars,  value 
received.  A.  BRISBANE." 

The  complaint  further  stated,  that  the  defendant  delivered 
this  note  to  the  plaintiff:  that  the  latter  is  the  lawful  owner 
and  holder  of  it :  that  although  frequently  requested,  the  de- 
fendant has  not  paid  any  part  of  it :  and  that  he  is  indebted  to 
the  plaintiff  thereon,  in  the  sum  of  $5,000,  with  interest  from 
the  3d  of  July,  1856. 

The  second  cause  of  action  is  upon  a  note  for  the  same  sum, 
dated  March  1,  1856,  and  payable  the  1st  of  September,  1856, 
which  note  is  in  the  same  form  as  the  other,  except  that  it 
does  not  contain  the  words  "  value  received."  It  is  counted 
upon  in  the  same  manner  as  the  other. 

The  defendant  demurred  to  each  cause  of  action  separately, 
specifying  as  a  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  was  sustained,  and 
from  the  order  sustaining  it,  the  plaintiff  appealed  to  the  gen- 
eral term. 

F.  H.  Dykers,  for  plaintiff  and  appellant. 
Wm.  B.  Leeds,  for  defendant  and  respondent. 

By  the  court — BOSWORTH,  Justice.  Each  of  the  contracts 
described  in  the  complaint,  by  its  clear  legal  import,  required 
the  plaintiff  to  tender  to  the  defendant,  at  the  time  fixed  for 
the  payment  of  the  $5,000,  stock  of  the  kind  specified,  and 
to  that  amount.  A  transfer  of  the  stock  and  payment  of  the 
money  were  dependent  acts,  to  be  concurrently  performed.  To 
place  the  defendant  in  default,  and  enable  the  plaintiff  to  main- 
tain an  action  upon  the  contract,  it  was  necessary  for  him  to 
offer  to  transfer  or  deliver  the  stock,  on  the  day  designated  for 
payment.  In  an  action  upon  such  a  contract,  to  recover  the 
contract  price,  it  is  necessary  to  state  these  facts  in  the  com- 


NEW-YORK   PKACTICK   HKPOK.TS. 
Considerant  agt.  Brisbane. 

plaint,  or  pursue  the  form  of  pleading  authorized  by  §  162  of 
the  Code,  if  that  section  can  be  regarded  as  applicable  to  such 
a  case.  If  neither  be  done,  the  complaint  will  be  held  insuf* 
ficient  on  demurrer.  (Lester  agt.  Jewett,  1  Kern.  453.) 

We  cannot  accede  to  the  proposition  that  these  instruments 
are  promissory  notes:  they  are  not  payable  absolutely  and  un- 
conditionally :  they  are  payable  on  the  condition  that  the  plain- 
tiff transfers  or  offers  to  transfer  the  stock  at  the  lime  named 
for  the  payment  of  the  money. 

An  instrument  which  in  other  respects  is,  in  form,  a  nego- 
tiable promissory  note,  is  not  divested  of  that  character  merely 
because  it  recites  its  consideration,  if  the  consideration  be  legal 
and  valuable,  and  is  recited  to  have  been  received. 

But  where  an  instrument,  in  the  form  of  a  promissory  note  in 
other  respects,  states  the  consideration  of  it,  and  that  such  con- 
sideration had  not  been  received,  and  also  states  or  clearly  im- 
plies, that  it  is  to  be  transferred  when  the  money  is  to  be  paid, 
such  money  is  not  payable,  unless  a  tender  of  the  consideration 
is  made,  and  therefore  the  money  is  not  payable  absolutely  and 
at  all  events. 

In  a  complaint  upon  such  a  contract,  the  plaintiff  must  allege 
that  he  has  done  the  acts  required  of  him  by  the  contract,  to 
entitle  him  to  the  money:  this  is  matter  of  substance  and  not 
of  form  :  the  burden  of  proof  is  on  him  to  allege,  and  show, 
if  his  allegations  in  that  respect  are  denied,  that  he  transferred, 
or  offered  to  transfer,  the  stock. 

This  is  indispensable,  to  make  out  a  case  of  prima  facie  lia- 
bility against  the  defendant.  Without  alleging  such  fact,  he 
does  not  state  enough  to  show  a  cause  of  action. 

This  case  is  clearly  distinguishable  from  Dutchess  Cotton 
Manufacturing  Co.  agt.  Davis,  (14  /.  R.  238,)  and  Goshen 
Turnpike  Co.  agt.  Hartin,  (9  J.  R.  217.)  In  each  of  those 
cases  the  note  stated  or  imported,  that  its  consideration  had 
been  received  by  the  maker  of  the  note.  In  construing  them 
the  court  held  them  promissory  notes,  and  that  they  might 
properly  be  declared  on  as  such.  In  Sanders  fy  Ogden  agt. 
Bacon  d  a/,  (8  J.  R.  485,)  the  court  held  that  the  note  and  in- 
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dorsement  together,  had  the  effect  to  make  the  payment  of  the 
money  and  the  assignment  of  the  judgment  dependent  acts,  but 
as  the  indorsement  was  no  part  of  the  note,  in  declaring  upon 
the  latter,  it  was  not  necessary  to  notice  the  indorsement ;  and 
that  the  fact  of  a  delivery  of  the  note  was  evidence  that  the 
judgment  had  been  assigned,  as  the  note  was  not  to  be  deliv- 
ered until  the  judgment  was  assigned. 
The  order  must  be  affirmed  with  costs. 


SUPREME  COURT. 
JANE  S.  LIVINGSTON  agt.  WILLIAM  SMITH  and  others. 

Where  a  pleading  alleges  the  existence  of  an  agreement,  which  would  be  void 
if  not  in  writing,  (lo  purchase  or  convey  lands,)  within  ihe  statute  of  frauds, 
it  should  he  treated  in  pleading  like  any  other  fact,  and  assumed  to  be  true, 
unless  controverted  by  the  adverse  party. 

That  is,  it  is  not  essential  that  the  pleading  should  show  affirmatively  that  the 
agreement  (to  purchase  or  convey  hinds)  was  in  writing.  It  will  be  assumed 
to  be  an  agreement  having  a  legal  existence. 

If  on  an  issue  upon  such  an  agreement  slated  in  the  complaint,  the  party  does 
not  prove  his  allegation  by  producing  writtin  evidence  of  the  agreement,  he 
must  fail — not  for  want  of  sufficient  allegations  to  sustain  his  action,  but  for 
the  want  of  sufficient  evidence  to  sustain  such  allegations. 

Mbany  General  Term,  December,  1855. 

WRIGHT,  WATSON  and  HARRIS,  Justices. 

THIS  was  an  appeal  from  an  order  made  at  a  special  term, 
allowing  a  demurrer  to  the  complaint.  The  plaintiff  stated  in 
her  complaint,  that  in  1849,  it  was  agreed  between  her  and  her 
brother  D;miel  P.  Southerland,  now  deceased,  that  they  should 
purchase  for  their  joint  benefit,  a  certain  lot  of  land  in  the  vil- 
lage of  West  Troy  :  that  the  contract  for  such  purchase  should 
be  made  in  the  name  of  Souiherland,  but  he  should  hold  it  for 
their  joint  benefit:  that  he  did  enter  into  a  contract  with  Isaac 
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Merritt,  executor,  &c.,  of  Richard  P.  Hart,  deceased,  on  the 
26th  of  November,  1849,  for  the  purchase  of  the  lot :  that  the 
consideration  which  he  agreed  to  pay  was  $4,750,  and  the 
terms  of  payment  were  so  arranged  that  the  rents  and  profits 
would  and  did  enable  him  to  meet  the  payments  as  they  became 
due,  such  rents  and  profits  amounting  to  $1,200  per  annum: 
that  after  he  had  made  the  purchase,  Southerland  repeatedly 
told  the  plaintiff  he  had  made  the  purchase  in  pursuance  of 
their  agreement,  and  that  he  held  the  contract  for  their  joint 
benefit  :  that  he  died  on  the  16th  of  February,  1851,  and  a 
short  time  before  his  death  he  offered  to  give  the  plaintiff  a 
written  acknowledgment  and  statement  of  her  title,  but  died 
before  doing  so  :  that  at  the  time  of  his  death  the  whole 
amount  of  the  purchase  money  had  been  paid,  except  about 
$800. 

The  complaint  further  states  that  Southerland  having  died 
intestate,  letters  of  administration  upon  his  estate  were  granted 
to  Stephen  S.  Wandell  and  Albert  Richards,  and  that  on  the 
13th  of  July,  1853,  the  administrators  obtained  from  the  surro- 
gate of  Albany,  an  order  for  the  sale  of  the  interest  of  South- 
erland in  the  contract  for  the  purchase  of  the  lot :  that  the  sale 
was  made  on  the  8th  of  September  following,  and  upon  such 
sale  the  defendants  William  Smith  and  John  Knower  became 
the  purchasers,  for  the  sum  of  $5,060  :  that  such  purchasers,  at 
the  time  they  purchased,  had  notice  of  the  plaintiff's  claim: 
thai  the  sale  has  been  confirmed  by  the  surrogate,  and  the  con- 
tract has  been  assigned  by  the  administrators  to  the  purchasers: 
that  the  purchasers  have  paid  the  balance  due  upon  the  con- 
tract to  ihe  estate  of  Hart,  and  the  executor  of  that  estate  is 
willing  to  convey  the  property  to  any  person  who  may  be  de- 
clared to  be  entitled  to  such  conveyance. 

The  plaintiff  claimed  that  the  executor,  who  is  made  a  de- 
fendant, may  be  directed,  by  the  judgment  of  this  court,  to 
convey  the  lot  to  the  defendants  Smith  and  Knower  and  the 
plaintiff,  as  tenants  in  common,  one-half  to  each;  that  the  ad- 
ministralois  ma)  be  decreed  to  account  for  the  rents  and  profits 
received,  and,  in  case  a  conveyance  to  the  plaintiff  should  not 
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be  decreed,  that  then  the  administrators  may  be  decreed  to  pay 
over  to  the  plaintiff  one-half  the  purchase  money  received  by 
them  from  the  defendants  Smith  and  Knower. 

To  this  complaint  all  the  defendants  except  Merritt  demurred, 
on  the  ground  that  it  did  not  slate  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  having  been  allowed  at  the 
special  term,  the  plaintiff  appealed  from  the  order  to  the  gen- 
eral term. 

LYMAN  TREMAIN,  for  plaintiff. 
JOHN  H.  REYNOLDS,  for  defendants. 

By  the  court — HARRIS,  Justice.  The  great  requirement  of 
the  Code,  in  respect  to  a  complaint,  is  that  it  shall  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  allegations 
must  be  such  that  the  court  can  see  that,  if  they  are  admitted 
or  proved,  the  plaintiff  will  be  entitled  to  judgment,  unless  the 
cause  of  action  is  overcome  by  some  new  matter  of  defence. 

In  this  case,  it  is  stated  that  a  contract  was  made  between 
the  plaintiff  and  Daniel  P.  Southerland.  This  contract  is  the 
foundation  of  the  action.  If  there  be  no  such  contract  there 
is  no  cause  of  action.  But  it  is  a  contract  relating  to  lands. 
Such  a  contract,  to  be  operative,  must  be  in  writing  and  signed 
by  the  party  to  be  affected  by  it :  if  it  be  not,  it  is,  in  fact,  no 
contract.  The  allegation  in  the  complaint  is  untrue.  The  de- 
fendant has  only  to  deny  it.  Regarding  it,  therefore,  as  a  ques- 
tion of  pleading,  I  think  when  the  plaintiff  alleges  that  a  con- 
tract was  made  between  her  and  Southerland,  by  which  they 
were  to  become  jointly  interested  in  the  purchase  of  the  lot  in 
question,  it  is  to  be  understood  that  it  is  a  real  contract,  some- 
thing which  the  law  would  recognize  and  respect  as  such,  and 
not  a  thing  which  the  law,  in  regard  to  the  subject  to  which  it 
relates,  would  repudiate  as  nugatory  and  void.  A  deed  of  land, 
to  be  valid,  must  be  subscribed  and  sealed:  it  must  also  be 
acknowledged,  or  else  its  execution  and  delivery  must  be  at- 
tested by  a  subscribing  witness.  But  I  suppose  no  one  ever 
supposed  it  was  necessary  to  allege  these  circumstances  in 
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pleading  a  conveyance  of  land.  Why  then  require  that,  in 
pleading  a  contract  within  the  statute  of  frauds,  a  different  rule 
should  be  adopted?  I  can  perceive  no  sufficient  reason  for  de- 
parting from  the  well  settled  rule  on  this  subject,  which  had  long 
prevailed  in  this  state,  in  both  law  and  equity  courts.  (Eltingagt. 
Vanderlyn,  4  John.  237;  Myers  agt.  Morse,  15  John.  425; 
State  of  Indiana  agt.  Woram,  6  Hill*  33 ;  Cozine  agt.  Graham^ 
2  Paige,  177.)  The  language  of  Chancellor  WALWORTH,  in 
the  case  last  cited,  seems  to  me  to  be  as  applicable  to  the  pres- 
ent system  of  pleading,  as  it  was  to  pleading  in  equity.  "If 
the  agreement  is  denied,"  he  says,  "the  plaintiff  must  produce 
legal  evidence  of  its  existence,  which  can  only  be  done  by  pro- 
ducing a  written  agreement,  duly  executed  according  to  the 
provisions  of  the  statute.  If  the  agreement  is  admitted,  no  evi- 
dence to  prove  its  existence  is  necessary,  and  the  court  never 
inquires  whether  it  was  or  was  not  in  writing." 

I  am  aware  that  a  different  view  of  this  question  has  been 
taken  by  the  superior  court  of  New  York.  In  Thurman  agt. 
Stevens,  (2  Duer,  609,)  the  action  was  against  the  sureties  in  an 
undertaking  executed  upon  an  appeal  from  a  judgment.  The 
agreement  of  the  defendant  was  set  forth  in  the  complaint,  in 
the  language  of  the  undertaking,  but  it  was  not  stated  that  the 
undertaking  was  in  writing,  and  subscribed  by  the  defendant. 
There  was  a  demurrer  to  the  complaint,  on  the  ground  that  the 
agreement  set  forth  was  a  collateral  undertaking  to  answer  for 
the  debt  or  default  of  another,  and  was  void  by  the  statute  of 
frauds.  The  demurrer  was  sustained,  Mr.  Justice  EMMET 
holding  that  the  making  or  existence  of  a  writing  subscribed 
by  the  party  to  be  charged,  was  one  of  the  facts  necessary  to 
constitute  a  cause  of  action,  and,  of  course,  must  be  stated  in 
the  complaint.  In  this  opinion  Mr.  Justice  DUER  concurred. 
The  case  of  Leroy  agt.  Shaw,  (2  Duer,  626,)  was  decided  in 
the  same  court,  about  the  same  time.  The  case  was  disposed 
of  upon  another  ground,  but  Mr.  Justice  BOSWORTH  has  taken 
occasion  to  speak  of  the  question  now  under  consideration. 
"  Whether  the  agreement  is  in  writing  or  not,"  he  says,  "  is 
more  than  a  mere  matter  of  evidence.  The  making  of  the 
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agreement  may  be  established  without  such  evidence,  beyond 
doubt  or  cavil,  and  yet  the  party  making  it  may  not  be  liable. 
The  making  of  a  written  agreement  is  an  act  or  fact  essential 
to  the  creation  of  liability." 

But  with  great  respect  for  these  learned  judges,  I  can  but 
think  they  have  not  sufficiently  considered  the  distinction  be- 
tween the  facts  necessary  to  constitute  a  cause  of  action,  and 
the  evidence  which  tends  to  establish  such  facts.  The  law 
knows  no  such  thing  as  an  agreement  to  answer  for  the  debt  or 
default  of  another,  which  is  not  in  writing,  and  signed  by  the 
party  to  be  charged.  The  pleader  may  be  supposed  to  know 
that  when  he  alleges  an  agreement  of  this  description,  he  al- 
leges what  has  no  legal  existence,  if  it  be  not  in  writing.  In 
the  sense  in  which  I  am  now  considering  the  question,  the  fact 
itself  does  not  exist  if  there  be  no  written  proof  of  it.  When, 
therefore,  as  in  this  case,  the  pleader  alleges  the  existence  of 
an  agreement  which  would  be  void  if  not  in  writing,  it  should 
be  treated  in  pleading  like  any  other  fact,  and  assumed  to  be 
true,  unless  controverted  by  the  adverse  party.  If,  after  this 
issue  shall  be  disposed  of,  the  defendant  shall  see  fit  to  put  in 
issue  the  existence  of  the  agreement  stated  in  the  complaint, 
the  plaintiff  will  of  course  fail  upon  the  trial  of  that  issue,  un- 
less she  can  prove  her  allegation  by  producing  written  evidence 
of  the  agreement.  She  will  fail,  not  for  the  want  of  sufficient 
allegations  to  sustain  her  action,  but  for  the  want  of  sufficient 
evidence  to  sustain  such  allegations. 

But  the  learned  judge  who  decided  this  case  at  the  special 
term,  put  his  decision  upon  the  ground,  not  that  it  was  neces- 
sary that  it  should  affirmatively  appear  in  the  complaint  that 
the  agreement  was  in  writing,  but  that  it  did  in  fact  appear  that 
it  was  not  in  writing.  In  this  conclusion  I  cannot  concur.  It 
is  very  likely,  indeed,  that  there  was  no  written  agreement  be- 
tween the  parties.  I  am  not  without  suspicion  that  it  will  so 
turn  out  when  the  facts  shall  appear  in  evidence.  But  upon  a 
question  of  the  sufficiency  of  a  pleading,  such  conjectures  or 
inferences  have  no  place.  There  is  nothing  in  the  complaint 
at  all  inconsistent  with  the  tneory  that  ;ui  agreement  was  en- 
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tered  into  between  the  plaintiff  and  Southerland,  with  all  the 
formalities  requisite  to  its  validity.  If,  upon  the  trial  of  an 
issue  of  fact,  such  an  agreement  should  be  produced,  it  would 
not  contradict  or  disprove  a  single  allegation  in  the  complaint. 
I  am,  therefore,  of  opinion  that  the  order  of  the  special  term 
should  be  reversed,  and  the  demurrer  overruled,  but  with  lib- 
erty to  the  defendants  to  answer  the  complaint  within  twenty 
days  after  notice  of  this  decision,  upon  payment  of  the  costs  of 
the  demurrer,  to  be  taxed  by  the  clerk  of  Albany. 


SUPERIOR  COURT. 

DAVID  L.  WHITE  agt.  THE  MAYOR,  ALDERMEN,  &c.,  of 
NEW-YORK. 

Under  §  172  of  the  Code,  a  plaintiff  cannot  amend  his  complaint  more  than 

once,  as  a  matter  of  course,  without  leave  of  the  court. 
If  he  amends  it  before  answer  or  demurrer,  his  right  to  amend  of  course  ia 

exhausted,  and  if  his  amended  complaint  shall  be  demurred  to,  he  cannot 

amend  it  a  second  time  without  leave  of  the  court. 

New-York  Special  Term,  October  23d,  1857. 

THE  plaintiff,  before  the  time  to  answer  expired,  served  an 
amended  complaint.  To  that  the  defendant  demurred.  The 
plaintiff,  within  twenty  days  thereafter,  again  amended  his  com- 
plaint, and  the  defendant  returned  the  copy  served,  on  the 
ground  that  the  plaintiff  having  amended  once,  could  not  amend 
a  second  time,  without  leave  of  the  court.  The  question  now 
presented  is  simply  this:  was  the  second  amendment  of  the 
complaint  regular1? 

M.  V.  B.  WILCOXSON,  for  plaintiff. 
A.  R.  LAWRKNCK    JR.,  for  defendant. 
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BOSWORTH,  Justice.  Can  a  plaintiff  amend  his  complaint 
more  than  owce,  of  course,  and  without  leave  of  the  court  ? 

Section  172  of  the  Code  declares  that  he  may  do  it  once. 
The  plaintiff  insists  he  may  do  it  tvrice.  Once,  before  demur- 
rer or  answer,  and  again  after  demurrer  or  answer.  To  sustain 
this  construction,  the  court  must  legislate,  and  strike  out  the 
word  "or,"  and  substitute  for  it  the  word  "and." 

The  meaning  of  §  172  is  this  :  the  plaintiff  may  amend  once, 
of  course.  It  is  at  his  election  to  so  amend,  either  before  or 
after  an  answer  or  demurrer.  If  he  amends  before  answer  or 
demurrer,  he  has  exercised  his  election,  and  exhausted  his 
right.  If  he  deems  it  important  to  amend  a  second  time,  he 
must  apply  to  the  court. 

The  rules  of  the  old  supreme  court  and  of  the  court  of  chan- 
cery on  this  subject  were  not  precisely  alike. 

Rule  23  of  the  supreme  court,  adopted  in  1845,  enumerated 
the  cases  in  which  a  party  might  amend  of  course,  and  declared 
that  "the  respective  parties  may  amend  under  this  rule,  of 
course,  and  without  costs,  but  shall  not  be  entitled  so  to  amend 
more  than  once." 

Rule  22,  of  the  Rules  at  Law,  established  in  July,  1847,  under 
the  judiciary  act,  and  the  present  constitution,  like  rule  23  of 
the  old  supreme  court,  was  peremptory  that  the  parties  should 
not  be  entitled  to  amend  under  it  "  more  than  once." 

The  43d  rule  of  the  court  of  chancery,  adopted  in  1830,  pro- 
vided that  an  unverified  complaint  might  be  amended  at  any 
time  before  plea,  answer,  or  demurrer,  of  course,  and  without 
costs,  and  also  after  answer,  at  any  time  before  replying,  or 
before  the  time  to  reply  had  expired,  if  a  new  or  further  an- 
swer was  not  made  necessary  by  the  second  amendment;  but 
if  one  was  made  necessary,  then  on  payment  of  costs  to  be 
taxed. 

The  43d  of  the  rules  which  took  effect  on  the  15th  of  De- 
cember, 1837,  was  the  same  as  to  unsworn  bills.  The  latter 
also  allowed  sworn  bills  to  be  amended  of  course,  in  certain 
enumerated  particulars. 

Rule  43  of  the  rules  which  took  effect  on  the  1st  of  April, 
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1844,  was  substantially  the  same  as  the  corresponding  rule  of 
1837. 

Rule  34  of  the  equity  rules,  established  in  July,  1847,  under 
the  present  constitution  and  the  judiciary  act,  did  not  differ  ma- 
terially from  rule  43  of  the  late  court  of  chancery  as  adopted. 

By  rule  44  of  the  rules  of  the  court  of  chancery,  if  the  de- 
fendant demurred  to  the  bill  for  want  of  parties,  or  for  any 
other  defect  which  did  not  go  to  the  equity  of  the  whole  bill, 
the  complainant  might  amend  of  course,  on  payment  of  costs,  at 
any  time  before  the  demurrer  was  noticed  for  argument,  or 
within  ten  days  after  receiving  a  copy  of  the  demurrer,  and  in 
all  cases  of  demurrer  to  the  bill  for  other  causes,  the  complain- 
ant's right  to  amend,  and  the  terms  on  which  amendments 
might  be  permitted,  were  declared  to  be  in  the  discretion  of  the 
court. 

Such  was  the  established  practice  of  the  two  courts,  up  to 
the  time  they  ceased  to  exist,  and  that  practice  was  preserved 
until  a  uniform  course  of  proceeding  for  all  actions  was  pre- 
scribed by  the  Code.  That  enacted  a  system  of  practice  to 
be  pursued,  as  \vell  in  enforcing  equitable  as  legal  rights. 
Section  124  of  the  Code  of  1848,  declares  that  a  after  a  demur- 
rer, the  plaintiff  may  amend,  of.  course,  and  without  costs, 
within  twenty  days."  And  §  148  of  the  Code,  as  then  enacted, 
provided  that  "  any  pleading  may  be  amended  by  the  party  of 
course,  without  costs,  and  without  prejudice  to  the  proceedings 
already  had,  at  any  time  before  the  period  for  answering  it  shall 
expire."  Under  the  Code  as  it  then  stood,  it  may  be  that  a 
plaintiff,  in  a  case  like  the  present,  could  amend  a  second  time 
after  a  demurrer  to  his  amended  complaint.  But  it  is  unneces- 
sary to  decide  that  question. 

The  Code  was  amended  in  1849.  By  §  172,  "  any  pleading 
may  be  once  amended  by  the  party  of  course,  without  costs, 
and  without,  prejudice  to  the  proceedings  already  had,  at  any 
time  before  the  period  for  answering  it  shall  expire,  or  within 
twenty  days  after  the  answer  to  such  pleading  shall  be  served." 
In  1851  section  172  was  again  amended,  and  enacted  as  it  now 

VOL.  XIV.  32 
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reads.  That  does  not  authorize  any  pleading  to  be  amended 
more  than  once,  without  costs,  as  a  matter  of  course. 

Cooper  agt.  Jones,  (4  Sand.  S.  C.  R.  699,)  and  Jeroliman  agt. 
Cohenj  (1  Duer,  630,)  decide  nothing  in  conflict  with  the  view 
here  taken,  and  if  the  opinions  in  those  cases  are  read  as 
expressing  the  views  of  the  court  upon  the  particular  facts  of 
the  cases  themselves,  and  upon  those  facts  only,  nothing  can  be 
found  in  them,  authorizing  a  different  construction  of  §172, 
from  that  now  given  to  it. 

I  think  the  second  amendment  of  the  complaint  in  this  action 
was  unauthorized  and  irregular,  and  if  the  plaintiff  deems  it 
important  to  amend  a  second  time,  he  must  apply  to  the  court 
for  liberty  so  to  amend. 


SUPREME   COURT. 

THE  PEOPLE  agt.  JOHN  WHITE,  jun. 

Under  the  act  entitled  "  of  voluntary  assignments  by  a  debtor  imprisoned  in 
execution  in  civil  causes,"  (Art.  6,  ch,  5,  part  2,  of  the  Revised  Statutes,)  the 
policy  and  spirit  of  the  act,  and  of  all  insolvent  laws  to  discharge  debtors  from 
imprisonment,  are  to  discharge  them  on  giving  up  honestly  all  their  property 
to  their  creditors. 

If  the  affidavit  or  petition  of  the  applicant  is  in  any  respect  untrue — if  the  ac- 
count of  his  property  is  in  any  essential  respect  incorrect,  in  a  matter  or  manner 
implying  that  he  purposely  concealed  any  portion  of  his  property,  and  did  not 
intend  to  make  a  full  and  complete  disclosure  in  respect  to  it,  but  designedly 
kept  back  something  for  the  future  benefit  of  himself  or  family,  or  intention- 
ally withheld  any  important  or  proper  information  in  respect  toils  condition,  or 
in  respect  to  charges  or  liens  thereon,  then  his  proceedings  will  not  be  just 
and  fair  within  the  true  intent  of  this  statute. 

In  applying  this  principle  to  the  present  case,  the  applicant's  proceedings  were 
held  not  to  be  just  &ndfair,  and  that  his  application  to  be  discharged  should 
be  denied. 

The  defendant  was  a  public  defaulter  as  county  treasurer  to  a  large  amount, 
($32,000,)  and  had  omitted  to  account  or  explain  in  any  manner  as  to  what  had 
become  of  the  money  ;  and  besides  he  had  about  the  time  of  his  failure  con- 
fessedly about  $60,000  of  property,  most  of  which  was  real  estate,  which  had 
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been  shortly  previous  conveyed  by  him  to  two  friends;  most  of  it  held  by  a 
brother  who  had  confessedly  paid  nothing  for  it,  and  in  his  inventory  annexed 
to  hie  petition,  his  property  was  stated  at  a  trifling  amount. 


Monroe  Special  Term,  Aug.,  1857. 

APPLICATION  for  a  discharge  from  imprisonment  on  execution. 

The  defendant  presented  a  petition  under  article  6,  of  chap. 
5,  part  2,  of  the  Revised  Statutes,  entitled  "of  voluntary  as- 
signments by  a  debtor  imprisoned  in  execution  in  civil  causes," 
stating  that  he  is  and  has  been,  since  the  25th  of  November, 
1856,  confined  in  the  jail  of  Monroe  county,  upon  an  execution 
issued  out  of  this  court,  in  this  action,  upon  a  judgment  for  the 
sum  of  $29,193.35,  recovered  Sept.  10,  1856.  With  such  pe- 
tition was  presented  an  inventory  of  the  estate  of  the  petitioner 
annexed  thereto,  and  the  same  was  verified  by  the  affidavit  of 
the  petitioner,  in  the  form  prescribed  by  the  statute.  On  the 
presentation  of  such  petition,  with  due  proof  of  service  there- 
of, with  the  notice  required  by  the  statute,  the  applicant  was 
brought  into  court ;  and,  on  application  for  his  discharge,  coun- 
sel appearing  on  behalf  of  the  plaintiff  to  oppose  the  same,  it 
was  referred  to  a  referee  to  take  the  examination  of  the  peti- 
tioner and  his  wife,  and  of  such  other  witnesses  as  should  be 
produced  before  him  by  either  party.  On  the  coming  in  of  the 
report  of  the  referee,  with  the  evidence  taken  by  him,  the  ap- 
plication for  the  discharge  was  renewed,  and  opposed  upon 
grounds  which  will  sufficiently  appear  in  the  opinion. 

W.  F.  COGS  WELL,  for  petitioner. 

O.  HASTINGS  and  SCOTT  LORD,  for  plaintiffs,  and  super- 
visors of  Livingston. 

E.  DARWIN  SMITH,  Justice.  The  petitioner  is  a  public  de- 
fauller.  The  proofs  show  that  the  judgment  upon  which  he  is 
imprisoned,  was  recovered  against  him  as  treasurer  of  the 
county  of  Livingston,  for  the  proportion  of  the  state  tax  of 
1855,  assessed  upon  the  said  county,  and  duly  collected  and 
paid  to  the  defendant  according  to  law,  and  which  it  was  his 
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duty  to  have  paid  to  the  state  treasurer  on  the  1st  of  day  March, 
1856. 

The  warrants  of  the  collectors  of  taxes  being  returnable  on 
the  first  day  of  February,  and  the  collectors  being  bound  to  pay 
to  the  county  treasurer  the  moneys  in  their  hands,  and  settle 
with  him  in  respect  to  such  moneys  within  one  week  after  that 
time,  it  is  to  be  presumed  that  the  defendant  received  in  the 
month  of  February,  and  had  the  whole  amount  of  this  tax  in 
his  hands  on  the  first  of  March,  1856,  or  within  a  few  days 
previously.  Being  in  default  in  making  such  payment,  it  was 
the  duty  of  the  comptroller,  on  the  first  of  May,  to  require  him 
to  make  payment  in  thirty  days,  which  was  doubtless  done.  In 
June,  1856,  the  petitioner,  by  his  own  account,  was  possessed 
of  real  and  personal  estate,  worth  about  $60,000  dollars.  In 
July  he  offered  to  turn  out  real  estate  to  the  supervisors,  which 
is  represented  to  be  worth  $40,000  over  and  above  all  incum- 
brances  thereon,  all  of  which  however  had  previously  been,  by 
absolute  deeds,  conveyed  to  an  indorser  who  was  liable  for  him 
to  the  amount  of  $13,000,  having  other  adequate  security  for 
most  of  the  amount. 

The  transactions  of  the  defendant  in  transferring  this  large 
amount  of  property,  and  his  subsequent  conduct  in  controlling, 
sacrificing  and  disposing  of  it,  as  disclosed  in  the  proofs,  are 
grossly  fraudulent  and  dishonest.  This  is  quite  palpable,  and 
if  the  plaintiff  was  seeking  to  overhaul  all  these  transactions, 
and  reach  the  property  or  its  proceeds,  the  court  would  doubt- 
less set  aside  all  or  most  of  the  numerous  conveyances  and 
transfers  detailed  in  such  proofs.  But  no  such  questions  are 
before  me  ;  and  the  only  pertinency  there  is  in  all  the  evidence 
disclosing  the  frauds  of  this  defendant  in  disposing  of  his  prop- 
erty, depends  upon  the  question  whether  or  not  it  legitimately 
bears  upon  the  point  to  be  decided  on  this  application. 

The  statute  declares  that  if  the  court  is  satisfied  that  the  pe- 
tition and  account  of  the  applicant  are  correct,  and  that  his 
"proceedings  are  just  and  fair,"  it  shall  order  an  assignment  to 
be  made  of  his  property,  and  that  he  be  discharged  from  im- 
prisonment. 
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What  is  the  precise  force  and  meaning  of  the  words  of  the 
statute,  '"''proceedings  just  and  fair,"  seems  to  be  a  good  deal 
in  doubt,  and  was  much  discussed  on  the  argument.  The  same 
phraseology  occurs  in  the  act  to  abolish  imprisonment  for  debt, 
and  has  there,  as  well  as  in  this  statute,  doubtless  embarrassed 
many  by  its  indefiniteness.  The  word  proceeding  ordinarily 
relates-  to  the  forms  of  law,  to  the  modes  in  which  judicial 
transactions  are  conducted.  It  seems  to  have  been  used  inarti- 
ficially  in  this  place,  and  in  an  untechnical  sense.  It  has  no 
appropriate  connection  with  the  words  just  and  fair.  These 
words  apply  to  the  moral  qualities  of  acts,  dealings  and  trans- 
actions, but  not  fitly  to  formal  legal  proceedings.  That  some- 
thing more  was  meant  by  the  statute  in  the  use  of  these  words 
than  what  relates  to  the  mere  form  in  which  the  applicant's 
papers  are  prepared  in  such  cases,  is  indicated  by  the  preceding 
part  of  the  sentence  referring  expressly  to  the  petition  and  ac- 
count. The  form  of  the  petition  is  prescribed  in  section  4,  and 
the  form  of  the  oath  in  section  5.  These  formalities  must  be 
complied  with,  but  the  requirement  that  the  "proceedings  must 
be  just  and  fair ,"  must  obviously  refer  to  something  extrinsic 
to  the  formalities  of  the  petition,  account,  schedule,  or  affidavit. 
It  cannot  relate  to  the  general  dealings  and  transactions  of  the 
applicant  before  his  imprisonment,  because  under  the  non-im- 
prisonment act,  and  now,  under  the  Code,  it  is  a  ground  of  ar- 
rest and  imprisonment,  that  the  defendant  fraudulently  con- 
tracted the  debt  in  question,  or  has  fraudulently  concealed  or 
disposed  of  his  property.  The  very  ground  on  which  the 
original  arrest  and  imprisonment  was  authorized,  as  in  this  case, 
where  the  debt  was  contracted  in  a  fiduciary  capacity,  cannot 
present  the  ground  on  which  the  court  may  adjudge  the  pro- 
ceedings of  the  imprisoned  debtor  not  just  and  fair,  and  refuse 
his  discharge.  The  allegation  that  the  proceedings  of  the 
debtor  are  not  just  and  /utr,  must  be  based  upon  and  refer  to 
some  other  class  of  facts  or  transactions  of  the  debtor. 

The  policy  and  spirit  of  the  insolvent  law  is,  to  discharge 
debtors  from  imprisonment  on  iheir  giving  up  honestly  all  their 
property  to  their  creditors.  The  affidavit  which  applicants 
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under  this  article  are  required  to  make  is,  I  think,  a  key  to  the 
meaning  of  the  words  in  the  connection  in  question.  It  is  as 
follows  :  "I  (the  petitioner)  do  swear  that  the  within  petition 
and  account  of  my  estate  and  of  the  charges  thereon,  are  in  all 
respects  just  and  true,  and  that  I  have  not  at  any  time  or  in  any 
manner,  disposed  of  or  made  over  any  part  of  my  property, 
with  a  view  to  the  future  benefit  of  myself  or  my  family,  or 
with  an  intent  to  injure  or  defraud  any  of  my  creditors." 

This  affidavit  must  be  true  in  its  letter  and  spirit,  or  the  pro- 
ceedings of  the  applicant  cannot  be  just  and  fair,  within  the 
'  sense  and  meaning  and  true  intent  of  the  statute.  The  appli- 
cant must  annex  to  his  petition  a  just  and  true  account  of  his 
estate  and  of  the  charges  thereon.  The  court  must  be  satisfied 
on  this  point,  that  the  exposition  of  his  affairs  which  the  peti- 
tioner makes,  is  in  all  respects  full,  honest  and  truthful,  that 
nothing  essential  for  the  creditor  to  know,  has  been  intention- 
ally kept  back,  concealed  or  suppressed. 

And  in  respect  to  the  residue  of  the  affidavit,  that  "  I  have 
not  at  any  time  or  in  any  manner  disposed  of  or  made  over  any 
part  of  my  property,  with  a  view  to  the  future  benefit  of  my- 
self or  my  family,  or  with  an  intent  to  injure  or  defraud  any 
of  my  credilors,"  the  court  must  be  satisfied  that  no  such  dis- 
position of  property  has  at  any  time  been  made  by  the  debtor, 
whichis  then  in  force  or  subsisting;  that  no  provision  for  the  fu- 
ture use  of  the  debtor  or  his  family,  has  been  made  of  any  prop- 
erty owned  by  the  debtor,  at  the  time  when  the  debt  which 
formed  the  basis  of  the  imprisonment  was  contracted.  The 
word  future  in  the  affidavit  must  relate  to  the  time  of  the  ma- 
king the  affidavit,  and  not  to  any  other  time.  The  affidavit 
refers  to  property  disposed  of  with  a  view  to  the  future  benefit, 
that  is,  benefit  after  his  discharge  or  after  the  application.  The 
meaning  is,  that  nothing  in  the  shape  of  property,  rights  or 
interest  in  property,  legal  or  equitable,  existing  at  th*>  time  of 
the  application,  shall  be  kept  back  or  withheld  from  his  credit- 
ors. This  is  the  condition  upon  which  the  law  interposes  to 
discharge  the  debtor  from  imprisonment.  If  his  affidavit  is  in 
any  respect  untrue — it  the  account  of  his  property  is  in  any 
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essential  respect  incorrect,  in  a  matter  or  manner  implying  that 
the  debtor  purposely  concealed  any  portion  of  his  property, 
and  did  not  intend  to  make  a  full  and  complete  disclosure  in 
respect  to  it,  but  designedly  kept  back  something  for  the  future 
benefit  of  himself  or  family,  or  intentionally  withheld  any  im- 
portant or  proper  information  in  respect  to  its  condition,  or  in 
respect  to  charges  or  liens  thereon,  then  his  proceedings  will 
not  be  just  and  fair  within  the  true  intent  of  this  statute. 

But  if  the  court  is  satisfied  that  the  applicant  has  concealed 
nothing  in  respect  to  his  property  or  its  condition,  and  honestly 
and  truly  proposes  to  purchase  his  freedom  from  imprisonment 
by  a  complete  surrender  of  all  his  property,  rights  and  interests 
to  his  creditors,  it  is  the  duty  of  the  court  to  discharge  him, 
however  dishonest  or  improper  his  conduct  may  have  previously 
been  in  other  respects,  or  in  other  connections  and  at  other 
times. 

In  the  application  of  these  principles  to  the  present  case,  I 
think  the  defendant's  proceedings  have  not  been  just  and  fairy 
and  that  his  application  to  be  discharged  should  be  denied  upon 
at  least  two  grounds. 

First.  Being  a  public  defaulter  in  the  sum  of  over  $32,000 — of 
which  $28,000,  the  amount  for  which  the  judgment  in  this  action 
was  recovered,  came  into  his  hands  as  county  treasurer,  all  at  or 
about  the  same  time,  and  must  all  have  been  in  his  hands  at  or 
about  the  time  he  first  made  default  in  making  payment,  according 
to  his  duty,  to  the  slate  treasurer — he  does  not  embrace  any  of 
such  money  or  its  proceeds  in  his  inventory,  or  in  any  manner 
account  for  the  same,  and  on  his  examination,  when  repeatedly 
inquired  of  in  respect  to  it,  refused  to  make  any  explanation  in 
regard  to  it,  or  rather  declared  his  inability  to  do  so.  I  should 
be  satisfied  to  place  my  refusal  to  discharge  the  defendant  upon 
this  single  ground,  that  he  has  not  accounted  at  all  for  this  large 
amount  of  money  so  recently  in  his  hands,  and  made  no  expla- 
nation in  respect  to  it,  or  its  misappropriation,  and  on  his  pre- 
tence of  his  inability  to  do  so.  I  cannot  credit  this  statement. 
This  defendant  can  tell,  in  my  opinion,  what  he  has  done  with 
the  $28,000,  or  most  of  it,  received  for  the  stale  tax  in  Febru- 
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ary,  1856,  if  not  with  the  $4,000  belonging  to  infants'  fund, 
in  sacred  deposit  in  his  hands.  The  applicant  does  not,  in  this 
particular,  make  a  full  and  complete  disclosure,  to  my  satisfac- 
tion, in  respect  to  his  property  and  effects.  Something,  I  am 
well  convinced,  is  intentionally  kept  back  and  suppressed,  in 
respect  to  this  money. 

But,  secondly.  The  defendant  had  about  the  time  of  his  fail- 
ure, confessedly  about  $60,000  of  property.  The  inventory  of 
property  annexed  to  his  petition,  contains  but  a  trifling  amount 
of  property,  scarcely  anything  except  such  as  is  exempt  from 
execution.  All  this  property  has  been  transferred  to  one  or 
two  friends — most  of  it  is  still  held  by  a  brother,  who  had  con- 
fessedly paid  nothing  for  it ;  some  of  it  has  been  sacrificed,  but 
a  large  amount  of  it  was  in  the  hands  of  the  parties  to  whom 
he  had  conveyed  it  or  transferred  it,  or  caused  it  to  be  conveyed 
or  transferred  at  the  time  of  the  making  of  this  application. 
It  is  true  he  says  he  did  not  refer  to  it  or  mention  it  or  any  oi 
it  in  his  inventory,  because  he  supposed  that  he  had  no  interest 
in  it,  having  conveyed  it  by  absolute  deeds ;  but  this  is  obviously 
mere  pretence,  for  ever  since  its  conveyance  he  has  been  prac- 
tically dealing  with  it,  trading  it  off,  and  managing  and  con- 
trolling it  as  his  own.  And  of  the  debt  to  Johnson,  to  whom 
it  wras  mostly  transferred,  to  secure  him  against  an  indorsement 
of  $13,000,  $6,000  has  been  paid,  and  the  remainder  renewed 
by  White  himself  with  new  paper.  To  pretend  that  property 
to  so  large  an  amount,  transferred  to  secure  such  a  debt,  was 
not  embraced  in  his  inventory,  because  he  supposed  he  had  no 
interest  in  it,  is  not  to  be  credited.  He  has  clearly  a  large 
equitable  interest  in  this  property  in  the  hands  of  Johnson  and 
his  brother  Joseph,  and  the  omission  to  mention  it  or  refer  to  it 
in  any  manner  in  the  account  of  his  estate,  implies  a  purpose 
to  cover  up  ;;nd  conceal  his  property,  affairs  and  interests,  from 
his  creditors,  which  is  most  obviously  the  converse  of  being 
just  and  fair  in  his  proceedings,  within  the  terms  and  true  in- 
tent of  the  statute. 

In  a  case  like  this,  where  the  applicant  is  charged  in  execu- 
tion for  a  large  amount,  and  the  cause  or  ground  oi  his  arrest 
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and  imprisonment,  is  his  defalcation  us  a  public  officer  in  re- 
spect to  public  moneys  intrusted  to  his  keeping,  the  statute 
providing  for  the  discharge  of  imprisoned  debtors,  should  be 
complied  with  by  the  applicant  to  its  strictest  letter  and  spirit, 
and  the  court  should  be  fully  satisfied  before  it  grants  a  dis- 
charge, (bat  the  applicant  most  sincerely  purposed  to  make  to 
the  public,  for  the  great  wrong  he  had  committed,  all  the  atone- 
ment in  bis  power,  by  a  full,  complete  and  perfect  surrender 
of  all  his  property,  and  a  most  frank  and  explicit  disclosure  of 
its  situation,  of  the  liens  upon  it,  and  of  all  his  contingent 
rights  and  interests  therein. 

The  proofs  in  this  case  have  entirely  failed  to  satisfy  me  that 
the  petitioner  made  this  application  with  any  such  purpose  or 
intention  ;  and  I  must  then  hold  that  his  "  proceedings  are  not 
just  and  /air,"  within  the  terms,  meaning  and  intent  of  the 
statute,  and  his  application  for  his  discharge  must  be  denied. 


SUPERIOR  COURT. 
JOHN  S.  PATTERSON,  admr.  &c.  agt.  SAMUEL  PERRY  and  others. 

The  basis  of  an  order  of  interpleader  to  be  made  under  §  122  of  the  Code,  is  the 
admission  and  office  of  the  stakeholder.  If  he  denies  a  liability  beyond  that 
admission,  and  such  is  claimed  against  him,  it  becomes  a  subject  of  litigation, 
end  the  remedy  given  by  the  section  is  not  applicable. 

New-York  Special  Term,  October,  1857. 
INTERPLEADER  under  section  122  of  the  Code.     Applicant 
sought  to  be  charged  with  interest,  contesting  his  liability. 

JOHN  E.  BURRILL,  for  plaintiff. 

GODDARD  &  ROSEVELT,  for  other  defendants. 

MR.  SOUTHMAYD,  for  applicant  Perry. 

HOFFMAN,  Justice.     The  defendant  Perry  is  a  consignee  of 
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goods.  He  sold  and  closed  the  assignment,  prior  to  October 
the  first,  1854.  He  made  up  a  regular  account  current  some 
time  previous  to  that  date,  showing  a  balance  in  his  hands  of 
$6,896.62. 

Several  claimants  having  demanded  the  fund,  he  applied,  in 
July,  for  an  order  to  pay  in  the  amount  of  the  balance  in  his 
hands,  under  the  122d  section  of  the  Code.  Some  questions 
were  raised  upon  the  motion,  relating  to  the  counsel  fees  he 
had  paid,  and  some  other  items  to  his  credit  in  the  accounts. 
All  these  were  disposed  of,  and  the  decision  of  the  judge  is 
submitted  to.  But  among  the  questions  was  one,  whether  the 
applicant  should  be  charged  with  interest  upon  the  balance  ad- 
mitted by  him  to  have,  been  in  his  hands  from  a  flay  several 
months  previous  to  the  1st  day  of  October,  1854.  This  ques- 
tion was  fully  argued  by  his  own,  and  adverse  counsel,  upon 
the  facts  then  appearing  on  the  papers ;  among  others,  that  for 
some  time,  by  reason  of  the  death  of  the  original  consignor, 
there  was  no  one  to  whom  he  could  safely  pay.  The  force  of 
this  excuse  was  yielded  to  by  the  court;  but  it  was  found  that 
at  a  later  date,  having  been  sued,  he  could  have  applied  to  pay 
the  money  into  court,  within  the  section  in  question,  and  then 
it  would  have  yielded  some  interest.  The  court  adopted,  with, 
I  apprehend,  some  indulgence,  this  period  as  the  one  from  which 
interest  should  be  charged. 

The  order  now  being  noticed  for  settlement,  the  counsel  for 
the  applicant  insists  that  the  court  has  no  right  to  compel  the 
payment  of  interest  upon  this  application  ;  that  no  order  can 
be  made  but  one  founded  upon  his  admission  of  what  he  owes, 
and  which  he  proffers  to  pay.  His  liability  beyond  that  amount 
must  be  judicially  and  otherwise  settled. 

I  agree  that  the  applicant  is  not  precluded  from  raising  the 
question  now.  Although  his  counsel  argued  the  point  upon 
the  facts  then  appearing,  and  did  not  seek  the  establishment  of 
any  other  facts  in  any  mode  whatever,  I  admit  he  is  not  barred 
from  saying,  before  an  order  is  entered,  that  I  cannot  even  en- 
tertain the  question.  The  motives  for  this  course  I  have  no 
right  to  consider,  much  less  to  censure. 


NEW-YORK  PHACTICE  KEPOHTS.  507 

Pdifrson  agt.  Perry  nnd  others. 

I  have  carefully  considered  the  question,  and  I  think  coun- 
sel of  the  applicant  is  right.  The  basis  of  the  order  to  be 
made,  is  the  admission  and  office  of  the  stakeholder.  If  he 
denies  a  liability  beyond  that  admission,  and  such  is  claimed 
against  him,  it  becomes  a  subject  of  litigation,  and  the  remedy 
given  by  the  section  is  not  applicable. 

The  provision  in  question  was  suggested  by  the  English 
statute  of  1  and  2  Wm.  IV,  ch.  58,  but  neither  our  own  nor  the 
English  act  have  superseded  the  bill  of  interpleader,  which  may 
still  be  resorted  to  in  proper  cases.  (Sherman  agt.  Partridge, 
4  Duer  Rtp.  646.)  The  provision  is  summary  and  convenient ; 
and  when  a  party  can  avail  himself  of  it,  he  would  not  be  al- 
lowed to  impose  larger  costs  upon  the  fund  by  a  bill.  Under 
this  section,  the  application  can  only  be  made  after  suit  is  com- 
menced, and  before  an  answer  is  put  in.  In  this  it  differs  from 
the  former  remedy  by  bill,  but  conforms  to  the  English  act. 

Where  neither  the  Code  itself,  nor  a  decision  under  it  has 
prescribed  a  rule,  that  which  governed  a  bill  of  interpleader 
will  afford  the  guide  to  a  decision. 

There  are  two  cases  bearing  upon  the  present  point,  Moor 
agt.  Usher,  (7  SimoJis*  Rep.  384,)  and  Diplock  agt.  Hammond, 
(28  Eng.  L.  if  Eg.  Rep.  202.)  In  the  former  it  was  held  that 
a  bill  of  interpleader  would  not  lie,  where  the  plaintiff  con- 
tested part  of  ihe  demand  with  one  of  the  claimants.  In  case 
of  the  success  o!  that  party,  he  would  be  responsible  for  *  less 
sum  than  to  the  other  claimant.  In  the  latter  case  it  was  helJ, 
that  the  mere  fact  of  there  being  a  dispute  as  to  the  amount  of 
the  fund,  was  Jatal  to  the  bill.  The  plaintiff  insisted  he  had 
but  j£325  in  hand,  and  the  other  parties  claimed  .£365.  The 
vice-chancellor  said  it  was  the  invariable  practice,  that  when 
a  question  was  raised  as  to  the  amount  which  is  the  subject  of 
interpleader,  such  question  prevents  ihe  right  of  interpleader. 

The  case  of  Chaiiiberlain  agt.  0' Conner  in  the  Common  Pleas, 
(8  Howard's  Pr.  Re/).  45,)  is  to  the  same  effect.  The  appli- 
cant is  therefore  entitled  lo  withdraw  his  petition. 

The  course  which  appears  oprn  to  the  parties,  is  under  the 
244th  section,  after  the  answer  shall  have  been  obtained. 
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WILLIAM  D.  B.  LINN  agt.  MARY  CLOW,  administratrix,  &c.  of 
jT~v 

RICHARD  CLOW,  deceased. 

if 

The  court  is  authorized,  under  the  Code,  to  award  costs  of  an  action  and  dis- 
bursements, to  a  plaintiff  on  a  reference  without  action,  against  an  executor 
or  administrator,  where  the  plaintiff's  claim  has  been  unreasonably  resisted 
or  neglected. 

The  provision  in  the  317th  section  of  the  Code,  which  entitles  the  successful 
party  to  recover  his  disbursements,  cannot  be  regarded  as  affecting  the  power 
of  the  court,  in  proper  cases,  to  award  costs,  as  in  an  action,  to  the  prevail- 
ing parly.  (See  Van  Sickler  agt.  Graham,  7  How.  208,  and  Jlvery  agt. 
Smith,  9  id.  349,  contra.) 

Albany  Special  Term,  March,  1857. 

MOTION  for  costs. 

On  the  18th  of  July,  1856,  ihe  plaintiff  presented  to  the  de- 
fendant, as  administratrix  of  the  estate  of  Richard  Clow,  de- 
ceased, a  demand  against  the  estate,  consisting  of  three  prom- 
issory notes,  purporting  to  have  been  signed  by  Richard  Clow, 
and  one  Samuel  Clow.  The  demand  \vas  verified,  but  the  de- 
fendant, doubting  its  justice,  refused  to  pay  it.  On  the  8th  of 
September  following,  the  parties  agreed  to  refer  the  claim,  and 
on  the  18th  of  October,  an  order  of  reference  was  entered  pur- 
suant to  statute.  The  defendant,  upon  the  trial  before  the 
referees,  insisted  that  the  signatures  of  Richard  Clow  to  the 
notes  were  forgeries,  but  the  plaintiff  proved  that  they  were 
genuine,  by  a  witness  acquainted  with  the  handwriting  of  Rich- 
ard Clow,  and  also  proved  by  his  sister  that  he  had  admitted 
to  her  the  making  of  the  notes.  The  plaintiff  further  proved 
by  another  witness,  that  he  was  present  and  saw  Richard  Clow 
sign  and  deliver  the  notes.  No  testimony  was  offered  on  the 
part  of  the  defence.  The  referees  met  four  times,  and  on  the 
last  hearing  reported  in  favor  of  the  plaintiff,  for  the  amount  of 
all  the  notes,  principal  and  interest.  The  plaintiff  moved  for 
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an  order  confirming  the  report,  and  for  costs  to  be  taxed,  and 
an  extra  allowance. 


CHARLES  L.  BEALE,  for  plaintiff. 
EDWIN  HOES,  for  defendant. 

HARRIS,  Justice.  The  37th  section  of  the  statute,  relating 
to  the  duties  of  executors,  &c.,  (2  R.  S.  89,)  authorizes  the 
court,  in  proceedings  like  these,  to  confirm  the  report  of  the 
referees,  and  to  adjudge  costs  as  in  actions  against  executors. 
By  a  reference  to  the  41st  section  of  the  same  statute,  it  will 
be  found  that  costs  may  be  awarded  against  executors,  when 
the  demand  upon  which  the  action  is  founded,  has  been  pre- 
sented within  the  time  prescribed,  and  its  payment  has  been  un- 
reasonably resisted  or  neglected.  Upon  an  application  for 
costs,  in  a  case  like  this,  the  question,  therefore  is,  whether  the 
demand  having  been  duly  presented,  its  payment  has  been  un- 
reasonably resisted  or  neglected. 

I  am  aware  that  there  are  one  or  two  cases  in  which  the 
power  of  the  court  to  award  costs  in  such  proceedings  has  been 
denied.  Van  Sic/der  agt.  Graham,  (7  How.  208,)  was  an  appli- 
cation for  an  extra  allowance  in  a  case  where  administrators, 
upon  a  reference  under  the  statute,  had  been  successful.  Mr. 
Justice  BARCULO  was  of  opinion  that  they  could  only  recover 
the  disbursements  for  which  provision  had  been  made  by  an 
"  interpolation  "  in  the  317th  section  of  Code.  The  same 
view  seems  to  have  been  taken  by  Justice  C.  L.  ALLEN,  in 
Jlvery  agt.  Smith,  (9  How.  349,)  though  apparently  without 
much  consideration. 

Although  it  is  true,  as  \vas  said  in  Van  Sickler  agt.  Graham, 
that  "  the  general  provisions  of  the  Code  regulate  costs  only  in 
actions,  yet  when  it  is  declared  that  upon  a  reference  like  this, 
without  action,  the  court  shall  have  the  same  power  to  adjudge 
costs,  that  it  would  have  in  case  an  action  had  been  brought 
against  the  defendants  in  their  representative  capacity,  it  is 
enough  for  the  court  to  see,  that  had  such  an  action  been  brought, 
it  might  have  awarded  costs  to  the  successful  party.  It  cannot 
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be  denied,  that  in  such  an  action,  costs  may  be  allowed  in  cer- 
tain cases.  These  costs,  when  allowed,  are,  of  course,  the  costs 
of  an  action  under  the  provisions  of  the  Code.  Precisely  the 
same  costs  may  be  adjudged  upon  the  reference  without  action 
as  if  an  action  had  been  brought.  The  court  is,  therefore,  au- 
thorized to  award  costs  under  the  Code  upon  such  a  reference. 
The  provision  in  the  317th  section  of  the  Code,  which  entitles 
the  successful  party  to  recover  his  disbursements,  cannot,  I  think, 
be  regarded  as  affecting  the  power  of  the  court,  in  proper  cases 
to  award  costs,  as  in  an  action,  to  the  prevailing  party.  This 
provision  was  only  intended  to  secure  the  party  his  disburse- 
ments, in  all  cases,  without  regard  to  the  exercise  of  the  discre- 
tion vested  in  the  court  to  grant  or  withhold  costs. 

In  this  case,  therefore,  the  plaintiff  is  entitled  to  recover,  as 
matter  of  legal  right,  his  disbursements.  I  think,  too,  the  de- 
fendant should  be  charged  with  costs,  to  be  taxed,  as  in  an  ac- 
tion, on  the  ground  that  payment  of  the  plaintiff's  demand  has 
been  unreasonably  resisted.  The  demand  consisted  of  notes, 
signed  by  the  decedent.  The  defence  was  that  they  were  for- 
geries. I  cannot  see  that  the  defendant  had  any  reasonable 
ground  for  interposing  such  a  defence.  The  facts  proved  upon 
the  trial,  repel  any  such  presumption.  The  plaintiff  is  entitled 
to  an  order  confirming  the  report  of  the  referees,  and  that  he  re- 
cover judgment  for  the  amount  reported  due,  together  with  his 
costs,  to  be  taxed  as  in  an  action  by  the  clerk  of  Columbia.  I 
do  not  think  it  a  proper  case  for  an  extra  allowance,  nor  should 
costs  be  awarded  upon  this  motion. 
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JAMES  BOYD  agt.  SAMUEL  A.  BIGELOW,  administrator,  &c. 

Upon  a  reference  of  the  plaintiff's  claim  against  executors  or  administrators,  with- 
out action,  pursuant  to  2  R.  S.  88,  &.C.,  the  court  can  set  aside  the  report  or 
confirm  it,  and  adjudge  costs,  and  render  judgment,  which  should  be  valid  and 
.  effectual  in  all  respects,  as  if  the  same  had  been  rendered  in  a  suit  commenced 
by  the  ordinary  process.  (This  agrees  with  the  case  of  Linn  agt.  Clow, 
ante,  page  508.) 

The  party  aggrieved,  should  cause  the  case  to  be  brought  before  the  court  at  a 
special  term,  upon  a  motion  to  set  aside  the  report  before  the  judgment  is  en- 
tered ;  and  if  this  motion  is  denied,  he  may  then  appeal  to  the  general  term, 
upon  the  facts  as  well  as  the  law.  He  may  then  appeal  to  the  Court  of  Appeals 
upon  questions  of  law. 

The  "  Act  in  relation  to  special  proceedings,"  passed  April  15th,  1854,  is  broad 
enough  to  include  such  a  case ;  therefore,  it  is  not  necessary  on  appeal  to  give 
security  in  the  first  instance,  unless  the  appellant  desires  a  stay  of  proceedings, 
and  then  he  should  apply  to  the  court  or  a  judge  for  an  order.  Where  there 
has  been  a  stipulation  that  judgment  be  entered  upon  the  report  of  the  refer- 
ees, there  can  be  no  appeal  from  such  judgment.  There  must  be  an  actual  de- 
termination by  the  court  at  special  term,  before  an  appeal  will  lie  to  the  gene- 
ral term. 

Erie,  General  Term,  January,  1857. 
BOWEN,  GREENE  and  MARVIN,  Justices* 
MOTION  to  dismiss  an  appeal. 

JOEL  L.  WALKER,  for  plaintiff. 
A.  W.  HARVEY,  for  defendant. 

By  the  court — MARVIN,  Justice.  The  claim  of  the  piamtiff, 
was  referred  by  agreement,  to  three  disinterested  persons,  pur- 
suant to  2  R.  S.  88,  89,  §§  36,  37,  and  a  report  was  made  by 
the  referees  in  favor  of  the  plaintiff.  The  defendant  stipulated 
that  judgment  should  be  entered  upon  the  report.  It  was  en- 
tered, and  defendant  appealed  to  the  general  term  of  this  court. 
No  security  was  given  upon  the  appeal. 


512  NEW-YORK  PRACTICE  REPORTS. 

Boyd  agt.  Bigelow. 

The  plaintiff's  counsel  insists  that  there  could  be  no  appeal 
from  the  judgment.  That  such  a  case  was  not  appealable,  and 
if  appealable  the  defendant's  stipulation  estopped  him,  and  put 
the  case  in  such  a  position  that  no  appeal  would  lie.  That  se- 
curity should  have  been  given. 

Under  the  Revised  Statutes  a  rule  was  entered  in  the  office 
of  the  clerk  of  the  supreme  court,  or  common  pleas,  referring 
the  matter  in  controversy  to  the  persons  selected.  The  refer- 
ees made  their  report  to  the  court  in  which  the  rule  was  entered. 
The  referees  had  the  same  powers,  and  their  proceedings  were 
to  be  the  same  as  though  they  had  been  appointed  by  the  court 
in  an  action  pending  in  the  court.  The  court  could  set  aside 
the  report,  or  confirm  it  and  adjudge  costs,  and  render  judgment, 
which  should  be  valid  and  effectual  in  all  respects  as  if  the  same 
had  been  rendered  in  a  suit  commenced  by  the  ordinary  process. 
But  before  judgment  was  entered,  a  rule  nisi  was  entered,  and 
either  party  dissatisfied  could  move  to  set  aside  the  report.  For 
the  practice  see  Gra.  Prac.  576  to  579.  If  the  court  refused  to 
set  aside  the  report,  judgment  was  rendered.  If  the  decision  of 
the  court  was  upon  a  question  of  law,  an  appeal  could  be  taken 
to  the  court  of  appeals.  (See  the  practice  in  Graham,  supra, 
and  11  W.  482.) 

In  my  opinion,  this  practice  is  still  to  be  substantially  pur- 
sued, that  is,  the  party  aggrieved  should  cause  the  case  to  be 
brought  before  the  court  at  a  special  term,  upon  a  motion  to  set 
aside  the  report  before  the  judgment  is  entered,  and  if  this  mo- 
tion is  denied,  he  may  then  appeal  to  the  general  term,  and  I 
presume  upon  the  facts  as  well  as  questions  of  law.  He  may 
then  appeal  to  the  court  of  appeals  upon  questions  of  law. 

I  think  the  "  act  in  relation  to  special  proceedings,"  passed 
April  15th,  1854,  (ch.  270,)  is  broad  enough  to  include  such  a 
case.  If  this  is  so,  it  is  not  necessary  to  give  security  in  the 
first  instance,  unless  the  appellant  desires  a  stay  of  proceedings, 
and  then  he  should  apply  to  the  court  or  a  judge  for  an  order 
touching  the  matter.  (Act  q/1854.  §  1.) 

In  the  present  case,  there  has  been  no  hearing  at  or  actual 
decision  by  the  court  at  special  term.  The  defendant  stipula- 
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ted  that  judgment  be  entered  upon  Ihe  report,  and  in  my  opin- 
ion, no  appeal  can  be  made  from  the  judgment.  By  the  statute 
of  1854,  the  appeal  may  be  from  any  judgment,  order,  or  final 
determination  made  at  a  special  term  in  any  special  proceeding 
therein.  This  will  not  include  judgments,  orders  or  final  deter- 
minations, upon  default,  or  rendered,  or  made  upon  stipulation. 
The  general  term  cannot  be  called  upon  to  examine  the  case  UB- 
til  it  has  been  presented,  contested  and  passed  upon  at  a  spe- 
cial term.  Dorr  agt.  Wells,  (5  How.  Pr.  R.  323,  and  the  cases 
there  cited,)  may  be  referred  to,  as  analogous. 

The  question  is  new,  and  the  practice  perhaps  involved  in 
some  doubt,  and  as  I  understand,  the  defendant  did  not  intend 
or  suppose  that  his  stipulation  would  deprive  him  of  a  right  to 
appeal  to  the  general  term,  the  motion  will  be  granted  without 
costs  and  without  prejudice  to  any  application  that  may  be  made 
to  be  relieved  from  the  stipulation,  and  to  vacate  the  judgment. 


SUPREME  COURT. 

CURTIS  C.  GARDINER  and  SYLVANUS  LYON  agt.  PETER  PETER- 
SON and  HIRAM  E.  PETERSON. 

Where  one  of  the  defendants  was  subpoenaed  to  appear  before  a  county  judge  for 
examination  on  behalf  of  the  plaintiffs,  under  §  391  of  the  Code,  ahd  on  the 
day  appointed,  made  default  in  attendance  without  any  sufficient  excuse,  he 
was  held  not  to  be  in  contempt,  because  it  did  not  appear  that  the  plaintiffs  or 
any  of  the  parties  were  in  attendance  at  that  time,  nor  any  reason  given  why 
they  were  not,  and  the  inference  was  that  the  plaintiffs  had  abandoned  the 
proceeding. 

Although  subsequent  stipulations  were  entered  into  by  the  attorneys  of  the  re- 
spective parties  continuing  the  proceeding  before  the  judge  from  time  to  time, 
under  the  same  terms  and  conditions,  they  were  to  be  regarded  as  original  pro- 
ceedings, and  the  defendant  not  having  had  notice  of  them,  was  not  bound  by 
them. 

Livingston   Special  Term  and  Circuit,  May,  1857. 

MOTION  by  plaintiff  for  a  rule  or  order,  striking  out  the  an- 

VOL.  XIV.  33 
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swer  as  regards  the  defendant  Peter  Peterson,  and  that  an  at- 
tachment issue  against  him  for  contempt  for  not  attending  before 
a  judge,  to  be  examined  as  a  witness  for  the  plaintiffs. 

Issue  of  fact  was  joined  in  the  action,  on  the  31st  day  of  July, 
1855,  by  the  service  of  the  defendants'  answer.  On  the  21st 
day  of  November,  1856,  the  plaintiffs  caused  a  subpoena  to  be 
served  upon  the  defendant  Peter  Peterson,  requiring  him  to 
appear  before  the  county  judge  of  Livingston  county,  at  his 
office,  in  Mount  Morris,  on  the  first  day  of  December  following, 
at  10  o'clock  A.  M.,  to  testify  as  a  witness  in  the  action  in  be- 
half of  the  plaintiffs,  and  paid  him  his  legal  fees  as  such  witness, 
and  at  the  same  time  notice  was  served  upon  said  Peter,  of  such 
examination,  and  also  upon  the  attorney  of  the  defendants,  in 
pursuance  of  §  391  of  the  Code.  The  said  Peter  did  not  appear 
before  the  judge  in  pursuance  of  said  subpcena  and  notice,  and 
the  attorneys  for  the  respective  parties,  on  the  said  first  day  of 
December,  stipulated  in  writing,  that  the  time  for  the  appear- 
ance and  examination  of  said  Peter,  as  a  witness  for  said  plain- 
tiffs, be  extended  to  the  12th  day  of  December,  then  instant,  at 
the  same  place  and  time  of  day,  and  that  said  Peter  should  then 
appear  and  be  examined  accordingly,  with  the  like  force  and 
effect  in  all  respects,  and  consequences  in  case  of  failure,  as  if 
duly  subpoenaed  and  notified  thereto.  It  does  not  appear  whe- 
ther there  was  any  attendance  before  the  judge  by  any  of  the 
parties  on  the  12th  of  December,  or  by  any  person  in  behalf  of 
either  of  them.  The  next  thing  in  order  of  time,  that  was  done 
in  the  cause  which  the  motion  papers  disclose,  was  the  enter- 
ing into  another  stipulation  by  the  attorneys,  for  the  respective 
parties,  on  the  30th  day  of  January,  1857,  reciting  the  failure 
of  the  said  Peter  to  appear  and  be  examined  in  accordance  with 
the  subpcena  and  notice,  and  providing  that  said  Peter  should 
appear  and  be  examined  before  the  said  judge,  at  his  office  afore- 
said, on  the  4th  day  of  March  following,  at  9  o'clock  A.  M.,  in 
the  same  manner  and  with  the  like  effect,  as  if  he  were  duly 
notified  and  subpoenaed,  pursuant  to  the  provisions  of  the  Code, 
and  with  the  like  consequences  in  case  of  refusal  or  omission  so 
to  appear  and  testify.  The  defendant  Peter  did  not  appear  be- 
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fore  the  said  judge  in  pursuance  of  the  last-mentioned  stipu- 
lation. 

On  the  7th  day  of  March,  1857,  the  attorneys  for  the  parties 
entered  into  another  stipulation,  reciting  the  subpoena  and  no- 
tice to  appear  on  the  1st  of  December,  and  the  defendant  Peter's 
default  so  to  appear,  also  the  above  stipulation  of  January  30th, 
1857,  and  his  failure  to  appear,  in  pursuance  thereof,  and  pro- 
viding that  said  Peter  should  pay  the  plaintiff's  attorney  ten 
dollars,  on  or  before  the  30th  day  of  March,  then  instant,  for 
his  expenses  in  attending  before  said  judge,  to  examine  said 
Peter,  and  in  default  thereof,  the  plaintiffs  should  be  at  liberty 
to  move  the  court  to  strike  out  said  Peter's  answer,  and  to  pun- 
ish him  for  said  omissions  to  appear  and  be  examined,  or  to 
enter  a  rule  therefor,  and  enforce  payment  by  execution.  Also, 
that  Peter  should  appear  before  the  said  judge  and  be  examined 
as  such  witness,  at  his  office  aforesaid,  on  the  6th  day  of  April 
then  next,  at  10  o'clock  A.  M.,  and  on  failure  thereof,  the  plain- 
tiff should  be  at  liberty  "  to  make  the  motion  above  mentioned, 
or  any  other  proper  motion,  or  to  take  any  other  proper 
remedy." 

The  plaintiffs  appeared  by  their  counsel,  on  the  said  6th  day 
of  April,  in  pursuance  of  said  last-mentioned  stipulation,  but  the 
said  Peter  did  not  appear,  and  was  not  examined. 

An  affidavit  of  the  defendant  Peter  Peterson,  was  read  in  op- 
position to  the  motion,  for  the  purpose  of  excusing  his  several 
failures  to  attend  before  the  judge,  and  showing  that  he  left 
home  on  business,  directly  after  the  stipulation  of  December 
1st  \v;is  entered  into,  and  did  not  return  to  his  residence  in 
Nundvi,  Livingston  county,  until  the  12th  day  of  April  last,  dur- 
ing most  of  which  time  he  was  travelling  from  place  to  place, 
engaged  in  peddling  and  trading  in  Yankee  notions,  in  the 
southwestern  counties  of  this  state,  and  in  the  interior  of  the 
states  of  Ohio  and  Pennsylvania.  That  he  was  prevented  by 
sickness  from  reaching  the  office  of  the  judge  in  time  to  appear 
before  him,  until  afier  the  6th  day  of  April  last  past;  and  that 
he  did  not  know  of  the  last  two  stipulations  until  several  days 
after  they  had  been  entered  into,  and  that  he  was  not  informed 
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and  did  not  know  of  the  said  stipulation  of  January  30th,  in  time 
to  have  attended  before  the  judge  in  pursuance  of  the  provisions 
thereof. 

It  is  also  shown  on  the  part  of  the  defendant  Peter,  that  the 
plaintiff's  attorney  has  been  offered  the  ten  dollars,  mentioned 
in  the  stipulation  of  March  7th,  which  he  declined  to  receive. 

S.  LORD,  for  plaintiffs. 

S."  J.  CROOKS,  for  defendant  Peter  Peterson. 

WELLES,  Justice.  No  sufficient  excuse  is  shown  by  the  de- 
fendant Peter  Peterson,  for  his  non-attendance  before  the  judge 
on  the  12th  day  of  December,  to  which  day  the  time  for  his  ap- 
pearance and  examination  was  extended  by  the  stipulation  of 
the  first  of  that  month.  It  does  not  appear,  however,  that  the 
plaintiff  appeared  at  that  time,  and  the  inference  is,  that  he 
abandoned  the  proceeding.  If  that  was  so,  they  can  claim  no 
advantage  from  the  subpoena  or  the  original  notice  to  appear  on 
the  first  of  December  ;  and  the  subsequent  stipulations  cannot 
have  the  effect  to  revive  or  continue  a  proceeding  which  has 
thus  become  discontinued.  Those  subsequent  stipulations  must, 
therefore,  be  treated  as  original  proceedings,  wholly  discon- 
nected with  those  which  preceded  them.  They  were  entered 
into  without  the  knowledge  of  the  individual  to  be  affected  by 
them  and  while  he  was  absent  in  other  states  on  business. 

A  failure  to  comply  with  stipulations  entered  into  under  such 
circumstances,  cannot  be  regarded  a  contempt  of  court. 

The  motion  must  be  denied,  but  without  costs. 
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SUPREME   COURT. 

THOMAS  MANNING  and  JONAS  GLENTON  agt.  THE  STATE  OF 
NICARAGUA  and  THE  ACCESSORY  TRANSIT  COMPANY. 

Although  a  sovereign,  or  a  sovereign  state,  in  their  political  capacity,  cannot  be 
sued  in  the  courts  of  another  state  or  nation,  for  the  purpose  of  enforcing  any 
remedy  against  them,  yet  a  state  may  be  made  defendant  in  an  action,  for  the 
purpose  of  giving  it  an  opportunity  to  appear,  and  thus  to  enable  a  court  to  de- 
cide more  intelligently  and  equitably,  in  relation  to  demands  which  are  sought 
to  be  enforced  against  other  defendants. 

States,  as  well  as  individuals,  it  maybe  presumed  as  a  general  rule,  are  the  best 
judges  of  whai  affects  their  own  dignity  and  advantage  ;  and  it  may  be  safely 
left  to  their  own  sovereign  option,  to  determine  whether  they  shall  take  part 
or  not  in  any  judicial  controversy. 

It  cannot  be  ascertained  until  the  hearing,  whether  the  state  shall  exercise  its 
option  to  appear,  or  whether  the  final  adjudication  can  properly  be  made  with- 
out its  appearance,  consequently,  the  objection  by  demurrer,  that  the  state  is 
an  improper  party,  cannot  be  sustained  at  the  commencement  of  the  action. 

New-York  Special  Term,  April,  1857. 
DEMURRER  to  complaint. 

BURRILL,  DAVISON  &  BURRILL,  for  plaintiffs. 
SANDFORD  &  STRIKER,  for  defendants. 

CLERKE,  Justice.  The  principal  if  not  the  exclusive  object 
of  this  action,  is  to  enforce  the  recovery  of  a  demand  against 
the  Accessory  Transit  Company,  assigned  by  the  state  of 
Nicaragua,  to  the  plaintiffs.  The  plaintiffs  have  deemed  it 
proper  to  make  the  state  of  Nicaragua  co-defendants  with  the 
Accessory  Transit  Company  ;  and  the  latter  demur  to  the  com- 
plaint, on  the  ground  that  a  sovereign,  or  a  sovereign  state,  can- 
not be  sued  in  the  courts  of  another  state. 

Undoubtedly,  a  sovereign,  or  a  sovereign  state,  in  their  poli- 
tical capacity,  cannot  be  sued  in  the  courts  of  another  state  or 
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nation,  for  the  purpose  of  enforcing  any  remedy  against  them. 
In  short,  they  are  not  subject  to  the  coercive  power  of  any  ju- 
dicial tribunal,  except  where  they  may  have  expressly  con- 
sented, as  by  treaty,  (a  possible  case,)  or  like  the  sovereign 
states  of  this  confederation,  by  a  federal  compact,  for  the  pur- 
pose of  forming  "  a  more  perfect  union."  But,  cannot  a  state 
be  made  a  defendant  in  an  action,  for  the  purpose  of  giving  it 
an  opportunity  to  appear,  and  thus  to  enable  a  court  to  decide 
more  intelligently  and  equitably,  in  relation  to  demands  which 
are  sought  to  be  enforced  against  other  defendants?  There  is 
nothing  necessarily  derogatory  to  the  character  or  independence 
of  a  state,  to  be  mentioned  merely  as  defendants,  conjointly 
with  others  in  an  action.  The  joinder  may  amount  to  nothing 
more  than  an  invitation  to  appear  by  their  representatives  or 
agents;  and  it  maybe  their  desire  to  accept  the  invitation,  if 
they  consider  that  their  appearance  would  be  conducive  to  jus- 
tice or  to  their  own  interests.  States,  as  well  as  individuals,  it 
may  be  presumed  as  a  general  rule,  are  the  best  judges  of  what 
affects  their  own  dignity  and  advantage ;  and  it  may  be  safely 
left  to  their  own  sovereign  option  to  determine  whether  they 
shall  take  part,  or  not,  in  any  judicial  controversy  ;  not  for  the 
purpose  of  submitting  themselves  to  the  coercive  power  of  the 
court,  but,  as  I  have  said,  for  the  purpose  of  enabling  it  to  ar- 
rive at  a  correct  and  satisfactory  determination.  If  then,  the 
mere  joinder  of  a  state  in  a  civil  action,  is  no  derogation  from 
its  dignity,  or  infringement  of  its  sovereignty,  the  action  is  not 
on  that  account,  necessarily  and  inevitably  untenable  ;  and  a 
demurrer  to  the  complaint  on  that  ground  cannot  be  maintained. 
The  objection  upon  which  it  is  founded  is,  at  least,  premature. 
The  appearance  indeed  of  the  state  cannot  be  enforced,  any 
more  than  a  judgment  against  it ;  and  if  it  should  not  volunta- 
rily appear,  the  court  may  or  may  not  be  able  to  adjust  or  deter- 
mine the  ultimate  rights  of  the  other  parties.  If  it  should  find 
itself  incapable  of  doing  this,  in  consequence  of  not  having  the 
state  before  it,  or  in  consequence  of  not  being  able  to  adjudicate 
against  the  other  defendants,  without  being  able  to  adjudicate 
also  against  the  state,  it  will,  as  a  matter  of  necessity,  dismiss 
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the  action.  But,  evidently,  it  cannot  be  ascertained  until  the 
hearing,  whether  the  state  shall  exercise  its  option  to  appear, 
or  whether  the  final  adjudication  can  be  properly  made  without 
its  appearance;  and  consequently,  if  my  position  that  the  state 
may  or  may  not  appear  at  its  option,  is  correct,  the  objection 
presented  by  the  Accessory  Transit  Company,  cannot  be  enter- 
tained in  this  form,  or  at  this  stage  of  the  action. 

If  it  should  be  said,  that  these  defendants  may  by  this  means 
be  kept  in  litigation  for  an  indefinite  period,  the  answer  is,  that 
the  Code  (§  274,)  provides  a  remedy.  According  to  that  sec- 
tion, "  the  court  may  dismiss  the  complaint,  with  costs  in  favor 
of  one  or  more  defendants,  in  case  of  unreasonable  neglect  on 
the  part  of  the  plaintiff  to  serve  the  summons  on  other  defend- 
ants, &c. ;"  or  any  defendant  after  issue  is  joined  against  him, 
may  notice  the  cause  for  trial,  and  in  this  way  compel  a  termi- 
nation of  the  controversy. 

The  demurrer  must  be  overruled  with  costs,  with  liberty  to 
answer  on  payment  of  the  costs,  within  twenty  days. 


SARATOGA  COUNTY  COURT. 
JOHN  W.  Cox  agt.  RENSSELAER  STAFFORD. 

Any  article  of  property  exempted  by  the  act  of  1842,  (Laws  of  1842,  p.  193,) 
may  be  levied  upon  to  satisfy  a  judgment  recovered  for  the  purchase  price  of 
that  article,  or  for  the  purchase  price  of  any  other  article  exempted  either  by  the 
same  act  or  by  the  Revised  Statutes;  but  no  article  exempted  by  the  Revised 
Statutes,  can  be  levied  upon  to  satisfy  any  judgment  whatever,  not  even  though 
it  be  a  judgment  recovered  for  the  purchase  price  of  the  article  itself. 

A  man  and  his  daughter,  (the  wife  and  mother  being  dead,)  who  live  together, 
are  a  family.  And  where  there  is  a  debt  due  to  the  father,  which  it  appears  U 
necessary  for  '-he  support  of  his  family,  the  creditor  cannot  reach  it  on  pro- 
ceedings supplementary  to  execution. 

June  Term,  1857. 

THE  defendant  was  examined  before  a  referee,  in  proceed- 
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ings  supplementary  to  execution.  It  appears  from  the  referee's 
report,  that  the  defendant  is  a  stone  mason  by  avocation,  and 
that  during  the  last  month  he  has  been  at  work  for  the  state, 
under  the  superintendent  of  section  No.  1,  of  the  Champlain 
Canal,  and  that  a  balance  of  $19.50  is  now  due  him  for  his  ser- 
vices. The  defendant  has  two  sons,  one  twenty-two,  and  the 
other  nine  years  of  age ;  and  two  daughters,  one  twenty  and 
the  other  seventeen  years  of  age.  The  oldest  son  is  a  mechanic 
and  supports  himself.  The  oldest  daughter  lives  with  the  de- 
fendant, and  keeps  house  for  him.  The  youngest  daughter,  and 
youngest  son,  live  with  other  families  in  the  vicinity.  The  de- 
fendant's property,  besides  the  debt  due  from  the  state,  consists 
of  little  else  than  a  lot  in  a  burying-ground,  and  a  few  chairs 
and  a  table.  His  wife,  now  deceased,  gave  the  daughters  three 
beds,  two  of  which  are  still  at  his  house.  The  defendant  can- 
not always  get  employment  in  the  winter ;  he  has  been  sick 
much  of  the  time  for  two  years  past,  and  is  at  present  unable  to 
labor.  All  his  earnings  during  the  last  six  months,  except  the 
debt  due  from  the  state,  have  been  expended  in  defraying  the 
expenses  of  his  household.  The  debt  for  which  the  plaintiff's 
judgment  was  recovered,  was  contracted  for  groceries,  provi- 
sions, and  other  articles,  exempted  from  levy  and  sale,  under 
an  execution,  by  the  Revised  Statutes. 

The  plaintiff  moves,  under  section  297  of  the  Code,  for  an  or- 
der that  the  money  due  to  the  defendant  from  the  state,  be  ap- 
plied towards  the  satisfaction  of  the  judgment. 

C.  C.  HILL,  for  the  motion. 
A.  BOCKES,  opposed. 

McKEAN,  County  Judge.  The  question  when  can  exempt 
property  be  levied  upon  and  sold  under  an  execution,  has  been 
much  discussed  ;  and  many  conflicting,  and  some  ill-considered 
decisions  have  been  made  upon  it.  But  a  careful  examination 
of  the  Revised  Statutes,  and  of  the  act  of  1842,  (chap.  157,  p. 
193,)  together  with  the  reported  decisions,  has  satisfied  me,  that 
the  true  rule  is  this :  Any  article  exempted  by  the  act  of  1842, 
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may  be  levied  upon,  to  satisfy  the  judgment  recovered  for  the 
purchase  price  of  that  article,  or  for  the  purchase  price  of  any 
other  article  exempted  either  by  the  same  act  or  by  the  Revised 
Statutes;  but  no  article  exempted  by  the  Revised  Statutes,  can 
be  levied  upon  to  satisfy  any  judgment  whatever,  not  even 
though  it  be  a  judgment  recovered  for  the  purchase  price  of  that 
article  itself. 

The  defendant,  therefore,  has  no  property  that  can  be  taken 
by  execution,  unless  it  is  the  "  lot  in  a  burying-ground."  The 
laws  of  1847,  (chap.  85,  p.  91,)  exempt  from  levy  and  sale  by 
execution,  *'  land  set  apart,  and  a  portion  of  which  has  been  ac- 
tually used,  for  a  family  or  private  burying-ground,"  provided  it 
do  not  exceed  one-fourth  of  an  acre,  and  a  description  thereof 
be  recorded  in  the  office  of  the  clerk  of  the  county,  where  the 
land  is  situated.  It  does  not  appear,  however,  that  a  descrip- 
tion of  the  defendant's  lot  had  been  recorded,  or  that  the  lot 
was  for  a  family  or  private  burying-ground,  or  that  any  portion 
of  it  had  been  actually  used  as  such.  If  the  lot  does  not  come 
within  the  operation  of  the  act  of  1847,  and  if  the  judgment  in 
this  action  is  a  lien  upon  real  estate,  (the  papers  on  which  the 
original  order  was  granted  are  not  now  before  me,)  the  plaintiff 
might  lawfully  sell  the  land  by  execution. 

But  this  motion  is  made  only  for  an  order  to  apply  the  debt 
due  from  the  state  towards  the  satisfaction  of  the  judgment.  Can 
it  be  granted? 

It  cannot  be  doubted  that  a  man  and  his  wife,  who  live  to- 
gether alone,  and  have  no  children,  are  a  family.  It  would 
seem  equally  clear  that  the  defendant  and  his  daughter,  who 
live  together,  the  wife  and  mother  being  dead,  are  a  family. 
How  is  that  family  supported?  The  daughter  has  no  property, 
or  none  adequate  to  her  support.  Last  summer,  while  the  de- 
fendant was  gone  to  the  county  of  Essex,  she  was  under  the  ne- 
cessity of  working  in  a  factory.  Clearly,  the  family  is  sup- 
ported wholly  by  the  labor  of  the  defendant,  and  very  much 
needs  the  use  of  his  earnings. 

Motion  denied. 


5 
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ISAAC  SHERMAN,  respondent,  agt.  HENRY  WELLS,  President  of 
the  American  Express  Company,  appellant. 


f^*  This  court  has  no  power  to  extend  the  time  in  which  a  party  may  appe a/.  (This 
seems  to  overrule  the  decision  in  the  case  of  Haase  agt.  The  Neto-  York 
Central  Railroad  Company,  ante,  page  430.) 

But  if  the  party  has  appealed  in  time,  and  given  an  informal  notice  of  it,  the  court 
may  allow  him  to  amend  his  notice  nunc  pro  tune. 

The  serving  of  exceptions  or  a  case,  is  notice  in  writing  that  the  party  doing  so 
intends  to  appeal.  And  should  always,  therefore,  be  deemed  a  sufficient  no- 
tice of  appeal,  if  served  in  due  lime,  especially  if  not  objected  to. 

The  opposite  party  should  return  such  papers  with  notice  of  his  objection,  or  he 
should  be  estopped  from  objecting  to  the  want  of  formal  notice  of  appeal. 

While  the  amount  of  the  costs  is  kept  open,  no  notice  of  the  entry  of  judgment 
can  be  given,  which  will  limit  the  time  to  appeal. 

New-York  General  Term,  September,  1857. 

MITCHELL,  CLERKE  and  DAVIES,  Justices. 
.  THIS  was  an  appeal  from  an  order  at  special  term,  denying  a 
motion  that  the  plaintiff  be  directed  to  receive  service  of  a  notice 
of  appeal  to  the  general  term  of  this  court,  or  that  the  judgment 
be  vacated  on  the  ground  of  irregularity,  because  the  same  was 
entered  before  the  costs  were  taxed. 

The  facts  as  they  appeared  before  the  special  term,  were 
these  : 

The  plaintiff  noticed  his  costs  for  adjustment  for  the  21st  of 
February.  Through  some  oversight  the  costs  were  adjusted  on 
the  20th,  and  judgment  perfected  on  that  day  ;  and  on  the  same 
day  the  plaintiff  served  a  written  notice  of  such  entry  of  the 
judgment  on  the  defendant's  attorney  ;  when  upon  discovering 
the  error,  it  was  arranged  between  the  respective  attorneys,  to 
go  before  the  officer  on  the  next  day,  (the  21st  February,)  and 
have  any  items  objected  to,  submitted  for  re-adjustment,  with 
the  understanding  that  any  of  such  items  as  should  be  disal- 
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lowed  by  the  clerk,  should  be  deducted  from,  and  allowed  on 
the  judgment  and  execution  ;  but  at  the  same  time  leaving  (he 
notice  of  judgment  with  the  defendant's  attorney.  That  in  pur- 
suance of  such  arrangement,  the  attorneys  for  the  respective 
parties  attended  before  the  officer  on  the  21st,  when  defendant's 
attorney  submitted  the  costs  served  on  him  to  the  officer,  and 
made  his  objections,  all  of  which  were  overruled,  and  no  change 
or  alteration  whatever  made  in  the  adjustment  of  the  previous 
day.  It  also  appeared  that  exceptions  to  the  report  of  the  re- 
feree, and  a  copy  of  a  case  as  proposed,  were  served  on  the 
plain) irf's  attorney,  within  the  regular  period  limited  for  that 
purpose.  That  on  the  27th  of  March,  (and  five  days  after  the 
time  limited  by  the  notice  of  20th  February,)  the  plaintiff's  at- 
torney received  from  defendant's  attorney,  a  letter  of  which  the 
following  is  a  copy  : 

"61  Chambers-street,  March,  21th,  1857. 

"  I.  T.  WILLIAMS,  Esq.,  Dear  Sir, — My  clerk,  together  with 
this  note,  will  show  you  a  note  that  we  received  from  the 
American  Express  Company,  on  the  15th  day  of  February, 
1857.  You  will  see,  therefore,  that  it  is  really  our  inten- 
tion to  submit  the  questions  of  law  in  this  case,  to  a  court  of 
review. 

"  We  beg  you  to  sign  the  accompanying  consents,  that  our  ap- 
peal may  sland  regularly  on  its  feet.  It  was  entirely  by  over- 
sight of  our  own,  that  the  notice  has  been  so  long  delayed,  and 
we  have  no  desire  to  make  application  to  the  court  in  this 
matter. 

"  We  ask  this  entirely  on  personal  grounds  :  we  should  be  in 
an  unfortunate  situation  of  responsibility  to  our  clients  if  the  ap- 
peal should  miscarry  through  any  neglect  on  our  part.  Yours 
very  truly.  W.  A.  HARDENBROOK. 

"  You  are  aware,  of  course,  that  we  have  already  served  both 
exceptions,  and  our  case.  We  will  afford  you  any  time  you 
desire  to  prepare  amendments.  W.  A.  H." 

But  the  plaintiff 's  attorney  declined   to  sign  the    consents 
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therein  referred  to,  for  the  reason,  that  the  time  to  appeal  had 
expired ;  and  that  on  the  2d  of  April,  a  notice  of  appeal  was 
tendered  at  the  office  of  plaintiff's  attorney,  which  was  de- 
clined for  the  same  reason. 


WM.  A.  HARDENBROOK,  /or  appellant. 
I.  T.  WILLIAMS,  for  respondent^ 

Contended  among  other  things  : — 

First.  This  court,  at  general  term,  will  not  review  the  exer- 
cise of  discretion  of  the  judge  at  the  special  term,  nor  the  find- 
ing of  the  special  term  upon  the  facts,  in  case  there  be  a  conflict 
of  evidence,  or  conflicting  affidavits. 

Second.  The  court  has  no  power  to  enlarge  the  time  for  per- 
fecting an  appeal,  or  allow  an  appeal  after  the  time  for  appeal- 
ing has  expired.  (Renouel  agt.  Harris,  2  Sand.  641 ;  Enos  agt. 
Thomas,  5  How.  361 ;  Linsay  agt.  Mmy,  1  C.  R.  (JV.  S.)  139  ; 
Rowell  agt.  McCormick,  5  How.  337  ;  Humphrey  agt.  Cham- 
berlin,  1  Ker.  274.) 

Since  the  decision  of  Humphrey  agt.  Chamberlin,  (1  Ker.  274,) 
the  struggle  to  repeal  this  statute  of  limitation  has  wholly 
ceased  ;  save  in  the  case  of  Seely  agt.  Pritchard,  (3  Duer,  669  ; 
12  Leg.  Ob.  245 ;)  and  this  case  is  simply  by  way  of  reprisal 
upon  the  court  of  appeals.  It  has  never  been  pretended  that 
after  the  time  for  appealing  had  expired,  the  court  had  power 
to  allow  an  appeal.  This  was  not  pretended  in  the  court  be- 
low in  Humphrey  agt.  Chamberlin,  but  a  mutilation  of  the  rec- 
ord was  resorted  to,  to  obviate  the  difficulty,  a  mutilation  as 
much  in  violation  of  the  statute  upon  that  subject,  as  any  muti- 
lation could  possibly  be. 

Third.  The  statute  in  question,  is  a  statute  of  limitations ; 
the  language  of  the  act  requiring  a  party,  if  he  would  sue  a  sim- 
ple contract  claim,  to  bring  his  action  within  six  years  from  the 
maturity  of  the  claim,  is  in  substantially  the  same  language  as 
the  statute  which  requires  a  party,  if  he  would  appeal  from  a 
judgment,  to  bring  his  appeal  within  thirty  days  after  written 
notice  of  judgment ;  and  during  all  the  period  since  the  enact- 
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ment  of  the  statute  of  limitations,  there  is  not  a  single  reported 
case,  either  in  England  or  in  this  country,  of  a  judge,  or  court, 
who  ever  attempted  to  enlarge  the  time  for  bringing  an  action, 
or  allowing  an  action  to  be  brought  after  the  time  had  expired, 
or  to  obviate  the  difficulty,  by  changing  the  date  of  the  con- 
tract upon  which  the  action  was  sought  to  be  brought. 

Fourth.  Notice  of  judgment  may  be  given  at  any  time  after 
the  making  the  final  order  determining  the  rights  of  the  parties. 

This  was  doubted  at  the  special  term  in  Bently  agt.  Jones, 
(4  How.  335,)  but  was  finally  settled  by  the  court  of  appeals  in 
Bank  of  Geneva  agt.  Hotchkiss,  (5  How.  478.) 

If  it  were  objected  that  the  decision  by  the  court  of  appeals, 
was  under  §  531  of  the  Code,  it  was  answered  that  the  language 
of  §  332,  under  which  the  appeal  is  sought  to  be  taken,  is  in 
precisely  the  same  words. 

Fifth.  A  judgment  is  well  entered  without  any  notice  of  tax- 
ation or  adjustment,  whatever.  (See  Graham's  Prac.  p.  358 ; 
7  Cow.  Rep.  412 ;  2  Wend.  Rep.  244 ;  Vor.  Code,  496  ;  3  How. 
413 ;  1  Sandf.  92 ;  5  How.  233 ;  1  C.  R.  (JY.  S.)  197  ;  4  Sand. 
684;  7  How.  490.) 

By  the  court — MITCHELL,  Justice.  This  cause  was  referred 
to  a  referee,  who  found  for  the  plaintiff. 

The  plaintiff's  attorney  then  gave  notice  of  taxation  of  costs 
for  the  17th  of  February,  1857,  which  was  adjourned  to  the  21st, 
but  by  mistake  taxed  his  costs,  and  entered  judgment  on  the 
20th,  and  gave  notice  in  writing  that  he  had  done  so. 

Then,  (in  the  words  of  the  affidavit  on  his  part,)  it  was  ar- 
ranged between  the  attorneys,  to  go  before  the  clerk  on  the  21st 
of  February,  and  have  the  items  of  costs  previously  objected  to, 
submitted  to  the  adjustment  of  that  officer,  "  with  the  distinct 
understanding,  that  any  of  such  items  as  should  be  disallowed 
by  the  clerk,  should  be  deducted  from  and  allowed  upon  the 
judgment  and  execution  in  the  action,  according  to  the  practice 
in  such  cases." 

The  defendant  took  exceptions  at  the  trial,  and  before  thirty 
days  had  expired  from  the  20th  of  February,  he  served  on  the 
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plaintiff's  attorney  "  exceptions  in  this  action,  and  also  a  copy 
case  as  proposed,"  which  the  plaintiffs  attorney  received  with- 
out objection.  No  other  notice  of  appeal  was  served  until  the 
2d  of  April,  when  a  formal  one  was  served.  The  costs  were 
re-adjusted  on  the  21st  of  February  last,  at  the  same  amount  as 
before. 

This  court  has  no  power  to  extend  the  time  in  which  a  party 
may  appeal,  but  if  he  has  appealed  in  due  time,  and  given  an 
informal  notice  of  it,  the  court  may  allow  him  to  amend  his  no- 
tice, nuncpro  tune.  Thus,  if  the  reference  to  the  judgment  were 
incorrect,  as  if  there  were  a  mistake  in  the  title,  in  the  amount 
mentioned,  in  the  date,  or  in  any  other  circumstance,  so  that 
the  court  could  be  satisfied  that  it  was  intended  for  an  appeal  in 
the  action  in  question,  the  necessary  amendment  would  be  al- 
lowed. Under  §  173,  the  court  may,  in  furtherance  of  justice, 
amend  any  pleading  or  proceeding,  by  correcting  a  mistake  in 
any  respect.  The  serving  of  exceptions,  or  a  case,  is  notice  in 
writing,  that  the  party  doing  so  intends  to  appeal ;  it  gives  no- 
tice to  the  successful  party,  as  clearly  and  distinctly  as  if  an 
express  notice  to  that  effect  were  served.  It  should  always, 
therefore,  be  deemed  a  sufficient  notice  of  appeal,  if  served  in 
due  time,  especially  if  not  objected  to. 

When  it  was  served,  the  plaintiff  should  have  returned  it  with 
notice  of  the  objection,  or  he  should  be  estopped  from  objecting 
to  the  want  of  formal  notice. 

In  this  case,  when  the  plaintiff  served  his  notice  on  the  20th 
of  February,  it  was  uncertain  for  what  amount  the  judgment 
would  be,  as  "the  Distinct  understanding  was,  that  any  items 
of  costs  which  should  be  disallowed  by  the  clerk,  should  be 
deducted  from  the  judgment,  and  execution,  according  to  the 
practice  in  such  cases.  Thus,  by  the  agreement,  a  deduction 
was  to  be  made  from  the  judgment,  if  any  items  should  be  dis- 
allowed. While  this  uncertainty  remained,  the  defendant  could 
not  know  in  what  amount  to  prepare  his  undertaking.  This 
uncertainty  continued  until  the  21st,  and  any  notice  prior  to 
that  time  was  premnture.  The  appellant  is  to  appeal  within 
thirty  days  after  written  notice  of  the  judgment  is  given  to  him. 
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This  must  mean  of  a  judgment  so  perfected  in  form,  that  on 
the  very  day  on  which  the  notice  is  given  of  its  entry,  the  ap- 
pellant has  on  the  record  a  knowledge  of  all  the  matters  neces- 
sary to  the  perfection  of  an  appeal,  and  of  a  stay  upon  it.  One 
of  these  matters  is  the  amount  of  the  judgment,  and  that  depends 
on  the  amount  of  the  costs.  So,  that  while  the  amount  of  the 
costs  is  kept  open,  no  notice  of  the  entry  of  judgment  can  be 
given,  which  will  limit  the  time  to  appeal. 

The  order  appealed  from  should  be  reversed  without  costs, 
and  the  respondent  should  receive  a  formal  notice  of  appeal,  as 
of  the  day  when  the  case,  or  bill  of  exceptions,  was  served. 

V  \r 
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THE  PEOPLE,  on  the  relation  of  GABRIEL  DISOSWAY  agt.  JOHN 

I ;  ,        y_ 

L.  FLAKE  and  others. 

w 

The  defendants  were  appointed  referees  to  hear  and  determine  certain  ap- 
peals from  an  order  made  by  two  of  the  commissioners  of  highways  of  the 
town  of  Westfield,  Richmond  county,  for  the  laying  out  of  a  highway  in  that 
town. 

Htld,  that  such  refereestake  the  place  of  the  judges  (of  the  former  court  of  com- 
mon pleas,)  whose  functions  they  exercise,  and  in  whose  stead  they  are  sub- 
stituted. They  become  a  court  of  inferior  jurisdiction,  within  the  meaning  of 
§  318  of  the  Code.  The  proceeding  before  them  is  also  a  special  proceeding 
under  §  3  of  the  Code. 

Upon  a  review  of  the  decision  of  such  referees  by  certiorari,  the  court  may  award 
costs  under  §  318  of  the  Code,  "  according  to  the  nature  of  the  case." 

Although  the  referees  in  this  case  were  guilty  of  extreme  impropriety  in  setting 
to  hear  the  cases  of  their  own  near  kinsmen,  which  they  had  no  jurisdiction  to 
do,  and  which  rendered  their  proceedings  void,  they  acted,  nevertheless,  as  a 
court.  Their  error  was  an  error  of  judgment,  at  least  in  the  view  of  this 
court. 

The  referees,  therefore,  were  not  charged  with  the  costs  personally,  (although  the 
court  might  have  done  so,  on  a  reversal  of  their  decision,)  but  costs  were  or- 
dered to  the  relator  in  this  court,  as  if  in  an  action  at  issue,  or  an  issue  of  law, 
to  be  collected  by  tax  from  the  town  of  WVstfield. 
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Jit  Chambers,  August^  1857. 
APPLICATION  for  direction  as  to  costs. 


WM.  EMERSON,  for  the  relator. 
LOTT  C.  CLARK,  for  defendants. 

BIRDSEYE,  Justice.  By  1  R.  S.  518,  §  100,  84,  any  person 
who  conceived  himself  aggrieved  by  any  determination  of  the 
commissioners  of  highways,  either  in  laying  out,  altering  or  dis- 
continuing any  road,  might,  at  any  time  within  sixty  days  there- 
after, appeal  to  any  three  of  the  judges  of  the  court  of  common 
pleas  of  the  county  in  which  such  road  was  situated.  By  other 
provisions  of  the  same  statute,  the  judges  to  whom  the  first  ap- 
peal from  such  a  determination  should  be  made,  were  to  have 
exclusive  jurisdiction  of  all  appeals  from  the  same  determina- 
tion, to  the  end  that  their  decision,  when  made,  might  embrace 
the  whole  subject.  Notice  of  their  proceedings  on  the  appeal, 
were  to  be  given  to  the  parties  in  interest.  The  judges  were  to 
convene  at  the  time  appointed,  and  to  hear  the  proofs  and  alle- 
gations of  the  parties.  They  had  power  to  issue  process  to  com- 
pel the  attendance  of  witnesses,  and  could  adjourn  from  time  to 
time  as  might  be  necessary.  Their  decision,  or  that  of  two  of 
them,  was  to  be  conclusive  ;  was  to  be  in  writing,  and  signed 
by  the  judges  making  it,  and  to  be  filed  and  recorded  in  the 
office  of  the  town  clerk  of  the  town. 

In  all  these  proceedings,  there  can  be  no  doubt  these  judges 
wrere  discharging  a  judicial  function.  They  acted  as  judges. 
They  rendered  a  judicial  determination,  one  which  had  the  force 
and  effect  of  a  judgment,  and  was  as  such,  capable  of  review  in 
this  court,  by  the  proper  proceedings  for  that  purpose.  They 
composed,  in  short,  a  statutory  court  of  inferior  jurisdic- 
tion, and  were  required  to  take  cognizance  of  certain  special 
proceedings. 

The  power  which  the  Revised  Statutes  had  thus  conferred  on 
any  three  of  the  five  judges  of  the  court  of  common  pleas,  was 
by  chap.  180  of  the  laws  of  1845,  to  be  exercised  thereafter, 
only  by  the  first  judge,  or  in  case  of  his  interest  or  disability, 
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or  of  a  vacancy  in  his  office,  then  by  any  other  disinterested 
county  judge  of  the  county,  with  a  right  of  appeal  to  two  other 
judges  of  the  same  county. 

When  the  constitution  of  1846,  abolished  the  office  of  judge 
of  the  common  pleas,  together  with  the  court  itself,  a  new  sys- 
tem was  required  for  the  hearing  of  those  appeals.  It  was  pro- 
vided by  chap.  455  of  the  laws  of  1847.  By  §  10  of  this  act, 
the  appeal  was  to  be  taken  to  the  county  judge.  Thereupon  the 
county  judge,  or  in  case  of  his  residence  in  the  town,  or  of  his 
being  disqualified  from  acting,  by  interest  or  relationship,  then 
one  of  the  justices  of  the  sessions,  was  to  appoint  in  writing, 
three  disinterested  freeholders  as  referees,  to  hear  and  determine 
that  and  all  other  appeals  which  should  be  taken.  These  ref- 
erees were  to  possess  all  the  powers  and  discharge  all  the  duties 
theretofore  possessed  by  the  three  judges  of  the  court  of  com- 
mon pleas,  under  the  provisions  of  the  Revised  Statutes  above 
referred  to,  and,  before  proceeding  to  hear  the  appeals,  were  to 
be  duly  sworn,  faithfully  to  hear  and  determine  the  matters  re- 
ferred to  them. 

It  has  been  held  by  the  court  of  appeals,  (4  Seld.  476,)  that 
the  referees  thus  appointed,  have  all  the  powers  and  are  charged 
with  all  the  duties  formerly  possessed  by  the  three  judges  of 
the  court  of  common  pleas,  under  the  provisions  of  the  Revised 
Statutes.  On  reversing  the  determination  of  the  commissioners 
appealed  from,  which  refused  to  lay  out  the  highway,  they  are 
bound  to  make  such  an  order  in  relation  to  laying  out  the  high- 
way, as  in  their  judgment,  the  commissioners  should  have 
made. 

Clearly,  they  take  the  place  of  the  judges  whose  functions 
they  exercise,  and  in  whose  stead  they  are  substituted.  They 
become  a  court  of  inferior  jurisdiction,  within  the  meaning  of 
§  318  of  the  Code.  The  proceeding  before  them  is  also  a  spe- 
cial proceeding  under  §  3  of  the  Code.  (See  Haviland  agt. 
White,  7  How.  Pr.  R.  157.) 

The  defendants  were  thus  appointed  referees,  to  hear  and  de- 
termine certain  appeals  from  an  order  made  by  two  of  the  com- 
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missioners  of  highways  of  the  town  of  Westfield,  Richmond 
county,  for  the  laying  out  of  a  highway  in  that  town. 

They  reversed  the  order.  Their  decision  was  brought  into 
this  court  for  review  by  certiorari.  Upon  a  hearing,  their  de- 
termination was  set  aside,  with  costs. 

I  can  see  no  good  reason  for  doubting  that  this  is  a  case  in 
which  costs  may  be  awarded  under  §  318  of  the  Code,  though 
the  review  has  been  had  by  certiorari.  (Haviland  agt.  White, 
ubi  sup.) 

By  that  section,  the  costs  are  to  "  be  awarded  and  collected 
in  such  manner  as  the  court  shall  direct,  according  to  the  nature 
of  the  case."  The  relator  now  applies  for  that  direction. 

That  he  is  entitled  to  his  costs  is  already  determined  ;  and  I 
am  satisfied  from  the  present  review  of  the  case,  with  entire 
justice  and  propriety.  I  do  not,  however,  feel  inclined  to  visit 
those  costs  upon  the  referees,  who  are  now  defendants  person- 
ally, as  is  claimed  by  the  relator.  They  were,  indeed,  guilty 
of  extreme  impropriety  in  setting  to  hear  the  cases  of  their  own 
near  kinsmen.  They  had  no  jurisdiction  so  to  do.  And  their 
proceedings  were  void.  But  they  acted  nevertheless  as  a  court. 
Their  error  is  an  error  of  judgment,  at  least  in  the  view  of  this 
court,  and  no  obliquity  of  motive  is  to  be  imputed  to  them.  They 
should  not,  therefore,  be  charged  with  the  costs  of  the  appeal. 

Neither  should  the  appellants.  They  had,  and  could  have, 
no  share  in  the  appointment  of  the  referees.  True,  they  in- 
sisted, improperly  and  erroneously,  at  the  hearing,  that  the  ref- 
erees had  jurisdiction  and  should  exercise  it.  I  think  the  court 
might  impose  on  them  the  payment  of  these  costs  :  for  their 
conduct  has  assisted  in  bringing  about  the  indecorous  spectacle 
presented  at  the  hearing  below.  But  the  question  was,  to  a  cer- 
tain extent  new  :  they  were  anxious  to  obtain  a  decision  favor- 
able to  themselves,  and  were  blinded  by  their  feelings  to  the 
impropriety  of  the  course  they  adopted. 

On  the  whole,  I  think  the  proper  direction,  under  all  the  cir- 
cumstances of  the  case  is,  that  the  costs  of  the  relator  in  this 
court,  as  of  an  action  at  issue,  on  an  issue  of  law,  be  awarded 
against  and  collected  of  the  town  of  Westfild ;  and  that  the 
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amount  thereof  be  collected  by  a  tax,  as  a  part  of  the  town 
charges  of  that  town,  in  the  next  levy  of  taxes,  and  be  paid  over 
to  the  relator  or  his  attorney.  The  relator  may  also  have  $10, 
costs  of  this  motion. 


SUPREME  COURT. 


?/1- 

,  '^< 


*  *•?  f- 

ISAAC  SEYMOUR   and   another  agt.    THE  CANANDAIGUA    AND 

NIAGARA  FALLS  RAILROAD  COMPANY  and  others. 

It  is  the  province  and  duty  of  courts  of  equity  to  relieve  against  defects  and  im- 
perfections at  law  in  the  making  of  contracts.  Regarding  all  just  and  honest 
contracts  as  binding  in  conscience  and  equity,  they  seek  to  give  them  full  effect 
and  operation,  according  to  the  real  intention  of  the  contracting  parties. 

When,  therefore,  it  is  expressly  agreed  to  give  a  lien  upon  lands,  courts  of  equity 
have  long  held  that  such  agreement  was  to  be  treated  and  considered  as  giving 
a  specific  lien  upon  the  land. 

But  a  lien  must  have  a  specific  reference.  The  agreement  must  necessarily  ap- 
ply to  some  designated  property  either  in  esse  or  expectancy,  and  this  clearly 
and  unmistakably  ;  and  it  must  appear,  too,  that  it  was  the  intention  of  the  par- 
ties to  create  a  lien.  When  the  agreement  or  mortgage  would  be  void  for  un- 
certainty in  not  describing  or  designating  plainly  any  lands  or  property,  no  lieu 
can  attach;  it  must  be  regarded  as  a  mere  executory  contract  and  enforceable 
only  as  such. 

Assignments  or  mortgages  of  property  not  in  esse,  to  be  acquired  lafuturo,  or  of 
contingent  interests  or  expectances,  confer  no  title  or  interest  in  presenti;  but 
as  soon  as  the  property  is  acquired  or  comes  into  existence,  the  lien  or  charge 
in  or  upon  it,  attaches.  They  come  into  being  together  and  co-exist.  Equity 
executes  the  contract,  by  holding  what  is  agreed  to  be  done,  as  done;  that  the 
ri<rht  to  the  lien  creates  the  lien. 

Concurring,  therefore,  tiie  rule  in  equity  to  be,  that  a  grant  of  particular  lands  to 
be  acquired  in  future  is  valid,  and  takes  erl'ect  as  a  specific  lien  upon  the  lands 
as  Boon  as  they  are  acquired,  the  defendant's  mortgage  in  this  case,  which  did 
not  profess  to  mortgage  their  road  as  complete,  or  with  a  title  to  the  lands  re- 
quired for  its  use  as  acquired,  but  covered  lands  yet  to  be  acquired,  and  build- 
ings yet  to  be  erected,  was  considered  a  valid  lien  upon  all  the  property  therein 
described  or  intended  to  be  mortgaged,  from  the  time  of  the  recording  the 
mortgage. 
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The  description  in  the  mortgage  of  the  land  acquired  and  to  be  acquired,  must 
be  deemed  to  refer  to  the  charter  of  the  company,  (allowing  them  to  take  upon 
the  route  of  the  proposed  road  a  strip  of  land  six  rods  in  width,)  and  the  law 
defines  the  land  which  the  mortgage  is  designed  to  cover,  and  the  lien  of  the 
mortgage  clearly  attached  to  such  unacquired  land  so  soon  as  the  title  thereto 
passed  to  the  corporation. 

Held,  that  this  morlgage  covered  and  embraced  the  subsequent  acquired  lands 
upon  another  and  distinct  ground,  independent  of  the  rule  in  equity  above  re- 
ferred to. 

The  statute  (§  28,  sub.  10,  of  the  General  Railroad  Jlct,)  authorizes  a  railroad 
corporation,  organized  under  such  act,  "  from  time  to  time,  to  borrow  such 
sums  of  money  as  may  be  necessary  for  completing  or  finishing,  or  operating 
their  railroad,  and  to  issue  and  dispose  of  their  bonds  for  an  amount  so  bor- 
rowed, and  to  mortgage  their  corporate  property  and  franchises  to  secure  the 
payment  of  any  debt  contracted  by  the  company  for  the  purpose  aforesaid." 

The  mortgage  in  this  case,  was  made  in  pursuance  and  by  virtue  of  this  statute, 
and  was  clearly  authorized  by  it ;  and  was  of  the  whole  railroad,  and  of  all 
the  real  property  of  the  corporation,  and  its  franchises,  rights  and  interests  ac- 
quired and  to  be  acquired,  as  an  entirety. 

It  was,  therefore,  immaterial  whether  the  right  of  way  for  the  railroad  was  all 
acquired  or  not,  at  the  time  the  mortgage  was  put  upon  record,  and  equally  im- 
material whether  the  road  had  or  had  not,  been  then  entirely  located,  or  the 
location  thereof,  if  previously  made,  afterwards  changed. 

Held,  also,  that  the  branch  road  from  the  main  track  at  Tonawanda  to  Niagara 
river,  which  was  not  laid  out,  nor  even  projected,  at  the  time  of  the  original 
location,  was  covered  by  the  mortgage  as  a  legitimate  incident  of  the  main 
road,  as  necessary  or  convenient  for  its  use  and  enjoyment,  as  much  so  as 
side  tracks,  turnouts,  wood-yards,  shops  and  engine-houses,  and  it,  therefore, 
passed  with  the  grant  of  the  railroad  and  its  franchises  as  an  appurtenance, — as 
a  legitimate  prospective  incident  to  such  road. 

Seventh  District,  General  Term,  Rochester,  September,  1857. 

THIS  was  an  action  brought  to  foreclose  a  mortgage  made  by 
the  Canandaigua  and  Niagara  Falls  Railroad  Company,  to  se- 
cure an  issue  of  sterling  bonds,  of  the  equivalent  of  one  million 
of  dollars.  The  mortgage  embraced  the  railroad  of  the  com- 
pany, and  all  its  lands  and  real  estate  then  acquired  or  there- 
after to  be  acquired.  A  portion  of  the  lands  occupied  by  the 
road,  including  those  occupied  by  a  branch  road,  had  not  been 
purchased  by  the  company  at  the  time  the  mortgage  was  made. 

Certain  of  the  judgment  creditors  of  the  company,  insisted  that 
the  lien  of  the  mortgage  did  not  bind  such  of  the  after  acquired 
lands,  or  at  least,  that  their  lien  on  these  after  acquired  lands, 
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and  particularly  on  this  branch  road,  were  superior  to  the  lien 
of  the  plaintiff's  mortgage.  The  facts  of  the  case  will  be  found 
in  the  opinion  of  the  court. 

CLARKSON  N.  POTTER,  for  plaintiffs. 

SANFORD  E.  CHURCH,  for  defendant  Hinds. 

MOSES  TAGGART,  for  defendants  Otis  and  Worthington. 

By  the  court — E.  DARWIN  SMITH,  Justice.  It  does  not  ap- 
pear at  what  precise  time  the  bonds  mentioned  in  the  mortgage 
described  in  the  complaint  in  this  action,  were  actually  issued 
to  bonajide  holders,  or  at  what  time  the  money  borrowed  there- 
on was  in  fact  advanced.  The  mortgage  wras  made  to  secure 
these  bonds,  which  were  to  be  issued  to  such  persons  as  should 
be  found  thereafter  willing  to  advance  their  money  upon  such 
security.  Seymour  and  Coe,  the  mortgagees  named  in  the  mort- 
gage, were  mere  trustees  for  these  bondholders.  They  did  not 
at  the  time  of  the  making  and  execution  of  the  mortgage,  make 
any  advance  to  the  railroad  company  on  the  mortgage,  and  were 
obviously  not  expected  to  do  so.  The  bonds  were  payable  in 
London,  and  of  different  sums  or  amounts ;  some  were  for  two, 
some  for  five  hundred,  and  some  for  one  thousand  pounds  ster- 
ling, and  all  were  to  be  countersigned  by  an  agent  of  the  rail- 
road company  in  London.  It  is  apparent,  therefore,  upon  the 
face  of  the  transaction,  that  there  was  no  actual  consideration 
for  this  mortgage  given  or  advanced  in  this  country,  and  that  it 
was  made  and  designed  purely  as  a  security  for  money  to  be 
borrowed  in  England  ;  the  mortgage  and  the  bonds  bear  date 
March  17th,  1852.  But  in  view  of  the  fact  that  they  were 
thus  obviously  made  to  be  used  abroad,  and  in  the  absence 
of  any  proof  when  the  money  secured  thereby  was  actually  ad- 
vanced, I  think  it  must  be  considered  that  the  mortgage  was  in- 
operative till  it  was  put  upon  record  in  the  several  counties 
through  which  the  railroad  was  designed  to  pass.  It  is  not  to 
be  presumed  that  persons  going  to  advance  money,  on  these 
bonds,  would  be  likely  to  do  so  until  they  had  evidence  that 
the  mortgage  was  duly  recorded,  so  as  to  secure  to  this  mort- 
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gage  priority   of  lien   over  any   other  creditor  of  the  corpo- 
ration. 

The  mortgage  was  recorded  in  Ontario  county,  May  3d,  1852, 
and  in  the  other  counties  within  a  day  or  two  thereafter,  ex- 
cept in  Genesee,  where  it  was  recorded  on  the  10th  of  June, 
following. 

At  the  time  when  the  mortgage  was  thus  put  upon  record,  it 
doubtless  took  effect  as  a  valid  mortgage,  at  law,  in  behalf  of 
all  persons  who  then  had  made  advances,  or  should  thereafter 
make  advances  upon  these  bonds  or  any  of  them.  As  a  legal 
instrument  of  conveyance  it  was  then  notice  to  all  the  world, 
and  was  valid  and  operative  to  bind  all  the  property  and  fran- 
chises then  owned  by  the  corporation  embraced  within  its  terms 
and  descriptions.  So  far  as  relates  to  property  then  acquired, 
this  is  not  disputed  and  is  indisputable. 

The  chief  question  in  controversy  relates  to  the  property  of 
the  railroad  company  not  then  owned  or  acquired  by  it.  When 
the  mortgage  was  first  put  on  record,  May  3d,  1852,  it  does  not 
appear  how  far  or  to  what  extent  the  railroad  company  had  ac- 
quired the  right  of  way  for  the  railroad.  They  obviously  com- 
menced the  work  of  constructing  the  road  at  Canandaigua,  its 
eastern  terminus,  and  worked  westward  ;  for  it  appears  it  was 
completed  and  put  in  operation  from  Canandaigua  to  Batavia, 
by  the  first  of  January,  1853,  and  from  that  point  to  the  Sus- 
pension Bridge,  at  Niagara,  on  the  first  of  July  lollowing,  and 
there  is  no  proof  that  the  right  of  way  was  not  all  acquired  up 
to  the  east  line  of  Genesee  county,  at  the  time  of  recording  the 
mortgage.  In  Genesee,  Erie  and  Niagara  counties,  confessedly, 
much  of  the  right  of  way  was  acquired  after  the  mortgage  was 
recorded  in  those  counties  respectively.  Upon  all  such  lands 
clearly  the  plaintiff's  mortgage  was  not  and  is  not  a  valid  lien 
at  law.  It  is  a  fundamental  maxim  of  the  common  law,  that  a 
man  cannot  grant  or  convey  what  he  does  not  own.  (Per- 
kins, Tit.  Grant,  §  65 ;  Noys*  Maxims,  62 ;  Bacon's  Maxims, 
Reg.  14.) 

In  giving  the  mortgage,  the  railroad  company  did  not  profess 
to  own  or  to  mortgage  the  whole  ri^ht  of  way  for  the  railroad. 
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They  granted  "  all  and  singular,  the  railways,  rails,  bridges, 
fences,  privileges,  rights  and  real  estate,  now  owned  by  the  said 
company,  or  which  shall  hereafter  be  owned  by  them,  and  all 
lands  used  and  occupied,  or  which  may  hereafter  be  used  and 
occupied  for  railways,  depots  or  stations,  with  all  buildings 
erected,  or  which  may  be  hereafter  erected  thereon."  Here 
was  an  additional  notice  that  there  were  lands  yet  to  be  ac- 
quired, and  buildings  yet  to  be  erected.  The  mortgage  con- 
tains a  covenant  that  the  money  loaned  shall  be  used  in  con- 
structing the  railroad. 

The  railroad  company,  therefore,  did  not  profess  to  mortgage 
the  road  as  complete,  or  with  a  title  to  the  lands  required  for 
its  use  as  acquired.  There  is,  therefore,  no  question  of  estop- 
pel in  the  case  at  law  as  against  the  railroad  company  itself. 
But  the  plaintiffs  claim  that  their  mortgage  is  a  valid  lien  in 
equity  upon  the  subsequently  acquired  property.  It  is  not  de- 
nied by  the  learned  counsel  for  the  defendants,  that  such  a  lien 
sometimes  exists,  which  courts  of  equity  may  sustain  and  en- 
force in  many  cases  where  there  is  no  relief  at  law  ;  but  it  is 
insisted  that  this  is  not  a  case  of  equitable  mortgage,  and  that 
the  rights  of  the  defendants  as  judgment  creditors,  are  superior 
to  any  equities  of  the  plaintiffs  in  respect  to  these  subsequently 
acquired  lands. 

Courts  of  equity,  though  unembarrassed  by  the  strict  and  tech- 
nical rules  of  the  common  law,  do  not  administer  justice  except 
in  conformity  with  settled  principles.  It  is  the  province  and 
duty  of  such  courts  to  relieve  against  defects  and  imperfections 
at  law  in  the  making  of  contracts.  Regarding  all  just  and  hon- 
est contracts  as  binding  in  conscience  and  equity,  they  seek  to 
give  to  them  full  effect  and  operation,  according  to  the  real  inten- 
tion of  the  contracting  parties.  Upon  'this  principle  they  enforce 
the  specific  execution  of  contracts  and  give  relief  in  numerous 
agreements  relating  to  lands,  and  things  in  action,  and  contin- 
gent interests  or  expectances,  upon  the  maxim,  equity  consid- 
ers that  done  which  being  distinctly  agreed  to  be  dene,  ought 
to  have  been  done.  (Grounds  and  Rudiments  of  Law  and 
Equity,  p.  75.)  Upon  this  principle,  when  it  is  expressly 
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agreed  to  give  a  lien  upon  lands,  courts  of  equity  have  long 
held  that  such  agreement  was  to  be  treated  and  considered  as 
giving  a  specific  lien  upon  the  land.  The  learned  counsel  for  the 
defendants  conceded  this  to  be  so,  and  contended  that  the  rule 
was  rightly  stated  in  Fonblanque,  book  1,  chap.  5,  and  sec.  8, 
and  in  the  cases  reported  in  1  Peere  Williams,  pages  282  and 
429.  Fonblanque  states  the  rule  thus  :  "  A  covenant  to  settle 
or  convey  particular  lands  will  not,  at  law,  create  a  lien  upon 
the  lands,  but  in  equity  such  a  covenant,  if  for  a  valuable  con- 
sideration, will  be  deemed  a  specific  lien  on  lands  and  decreed 
against  all  persons  claiming  under  the  covenantor  except  pur- 
chasers for  a  valuable  consideration,  and  without  notice  of  such 
covenant,"  and  refers  to  Coventry  agt.  Coventry,  reported  at 
the  end  of  Francis'  Maxims.  Fonblanque  also  says,  (book  1, 
chap.  4.  sec.  9.)  "  So  although  a  grant  of  a  possibility  is  not 
good  at  law,  yet  a  possibility,  or  a  trust  in  equity,  may  be  as- 
signed. So  a  covenant  to  settle  lands,  of  which  he  has  only  a 
possibility  of  descent,  shall  be  carried  into  execution  in  equity, 
for  the  court  does  not  bind  the  interest,  but  instead  of  damages, 
enforces  the  performance  in  specie."  Chancellor  WALWORTH, 
in  the  Matter  of  Howe,  (1  Paige,  129,)  and  in  White  agt.  Ca.- 
penter,  (2  id.  266,)  affirms  this  principle,  and  in  Howe's  case 
he  refers  to  most  of  the  English  cases  holding  this  doctrine  with 
approval,  and  cites  quite  a  number  of  American  cases  from  other 
states  to  the  same  effect. 

The  counsel  for  the  defendant  Hinds,  however,  cited  and 
commended  to  my  attention  on  this  point,  the  case  of  Otis  agt. 
Sill,  (8  Barbour,  102.)  This  was  a  case  at  law.  The  only 
question  raised  and  decided  there  was,  whether  at  law  a 
chattel  mortgage  bound  property  not  in  esse  at  the  time  of  its 
execution  1  The  mortgagor  professed  to  sell  and  assign  to  the 
plaintiff  not  only  all  the  scythes,  iron,  steel  and  coal,  then 
owned  and  possessed  by  him,  but  also  all  the  scythes,  iron,  steel 
and  coal  which  may  be  purchased  in  lieu  of  the  aforesaid  property. 
The  court  in  that  case,  held  that  a  chattel  mortgage  could  not 
operate  at  law  on  property  not  in  actual  existence  at  the  time 
of  its  execution.  The  decision  was  clearly  right,  (1  Man., 
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Gran,  and  Scott,  379.)  The  learned  judge  who  gave  the  opin- 
ion of  the  court,  it  is  true,  in  the  course  of  his  opinion,  discussed 
at  some  length,  the  question  whether  the  mortgage  was  valid 
in  equity,  but  concluded  that  the  pleadings  did  not  raise  that 
question  so  that  relief  could  be  given  in  equity,  and  the  case 
was  decided  as  purely  one  of  law.  •  Now,  although  the  learned 
judge  doubted  whether  the  rule  in  equity  in  respect  to  mortgages 
or  contracts  for  a  lien  upon  subsequently  acquired  property,  ap- 
plied to  that  case,  and  considered  that  Judge  STORY  had  carried 
the  doctrine  too  far  in  the  case  of  Mitchell  agt.  Winslow,  (2 
Story,  630,)  yet  he  assents  to  the  rule  as  stated  above  in  Fon- 
blanque,  and  by  the  ^chancellor.  He  says,  page  129,  "  The 
agreement  to  execute  a  mortgage  on  particular  lands  described 
in  the  agreement,  is  doubtless,  in  equity,  a  specific  lien  on  the 
land,  and  will  be  preferred  to  subsequent  judgment  creditors." 
The  rule  as  here  stated,  that  the  mortgage  or  agreement  must 
refer  to  particular  lands,  is  doubtless  the  true  one.  It  was  so 
laid  down  in  the  leading  case  of  Fremont  agt.  Dedire,  (6  Peere 
Williams,  430.)  In  this  case,  Dedire  had  covenanted  to  settle 
his  lands  in  Romsey  Marsh,  and  also  other  lands  that  should  be 
of  the  value  of  .£60,  upon  his  wife,  for  her  life.  The  Lord 
Chancellor  held,  that  with  regard  to  the  lands  in  Romsey  Marsh, 
the  marriage  articles  created  a  specific  lien  upon  them,  but  the 
covenant  for  settling  lands  of  the  value  of  <£60  per  annum,  did 
not  specifically  bind  any  lands.  The  same  obvious  distinction 
runs  through  all  the  cases.  When  the  agreement  would  be  void 
for  uncertainty,  in  not  describing  or  designating  plainly,  any 
lands  or  property,  no  lien  can  attach.  A  lien  must  have  a  spe- 
cific reference.  It  must  necessarily  apply  to  some  designated 
property,  either  in  esse  or  expectancy,  and  this  clearly  and  un- 
mistakeably.  Unless  the  agreement,  or  mortgage,  plainly  de- 
scribes or  designates  particular  lands,  it  must  be  regarded  as  a 
mere  executory  contract  and  enforceable  only  as  such.  (Miners 
and  Mechanics''  Insurance  Co.,  4  Met.  316.)  And  it  must 
clearly  appear  too,  that  it  was  the  intention  of  the  parties,  in 
any  covenant  or  agreement,  to  give  a  lien  upon  the  property. 
(Rogers  agt.  Hosaclc's  Executors,  18  Wend.  319.)  In  this  last  case 


538  NEW-YORK  PRACTICE  REPORTS. 

Seymour  and  another  agt.  The  Canandaigua  and  N.  F.  R.  R.  Co.,  and  others. 

referred  to  by  Judge  PAIGE,  in  Otis  agt.  Sill,  the  covenant  was 
to  pay  the  balance  of  a  debt  from  a  certain  fund.  This  was 
held  to  create  no  lien  upon  the  fund,  and  to  be  a  mere  execu- 
tory agreement.  Judge  COWEN  (p.  334)  says :  "  Here  is  no 
assignment,  no  mortgage  or  pledge,  no  order  or  any  other  spe- 
cific appropriation  of  the  French  funds,  but  a  mere  covenant  to 
pay  them  over  on  their  being  obtained  by  the  covenantee." 
Senator  DICKINSON  also  speaking  of  another  fund,  says  :  "  The 
English  claim  is  disposed  of  by  word  of  assignment  or  transfer. 
Cnn  it  be  possible,  that  with  an  intention  to  create  a  specific 
lien  or  equitable  mortgage  upon  the  French  fund,  the  parties 
should  have  left  this  large  fund  to  the  caprice  of  implications  1" 
In  both  these  opinions  the  rule  is  clearly  recognized,  that  an 
agreement  for  a  lien  is  a  lien  in  equity,  when  it  is  clear,  that  it 
was  the  intention  to  give,  or  create  such  lien.  In  the  case  of 
Otis  agt.  Sill,  however,  the  learned  judge  says,  of  these  cases 
of  assignments,  or  mortgages  of  property,  to  be  acquired  in  fu- 
turo.  "  If  such  an  assignment  of  property,  to  be  acquired,  is 
valid  in  equity,  it  is  only  valid  as  a  contract  to  assign,  when 
the  property  shall  be  acquired,  not  as  an  assignment  of  a  pres- 
ent interest  in  the  property,  and  if  it  is  enforced  in  equity,  it  can 
only  be  enforced  as  a  right  under  the  contract,  and  not  as  a  trust 
attached  to  the  property."  If  the  learned  judge  means  by  this, 
that  a  sale,  assignment  or  mortgage  of  property  not  in  esse,  or 
of  contingent  interests  or  expectances,  confers  no  title  or  inter- 
est in  the  thing  in  presenti,  that  is  self-evident.  But  if  it  is 
meant  that  the  sale  or  assignment  of  such  property,  to  be  ac- 
quired in  futuro  or  of  contingent  interests,  or  expectances,  rests 
in  contract  merely  till  some  new  assurance,  and  does  not  attach 
as  a  lien  or  charge  as  soon  as  the  property  is  acquired  or  has  a 
substantial  existence,  I  cannot  agree  with  him.  As  soon  as  the 
property  is  acquired  or  comes  into  existence,  the  lien  in  or  upon 
it  attaches.  They  come  into  being  together  and  co-exist. 
Equity  executes  the  contract  by  holding  that  what  is  agreed  to 
be  done  as  done  ;  that  the  right  to  the  lien  creates  the  lien. 
(Wright  agt.  Wright,  Vesey,  409  and  410.) 

Judge  STORY,  in  Mitchell  agt.  Winslow,  (2  Story,  644,)  states 
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the  rule  with  great  clearness,  as  follows  :  "  It  seems  to  me  a 
clear  result  of  all  the  authorities,  that  whenever  the  parties,  by 
their  contract,  intended  to  create  a  positive  lien  or  charge  either 
upon  real  or  personal  property,  whether  then  owned  by  the  as- 
signor or  contractor  or  not,  or  if  personal  property,  whether  it 
is  then  in  being  or  not,  it  attaches  in  equity  as  a  lien  or  charge 
upon  the  particular  property,  as  soon  as  the  assignor  or  contrac- 
tor acquires  a  title  thereto  against  the  latter,  and  all  persons  as- 
serting a  claim  thereto  under  him,  either  voluntarily  or  with 
notice  of  its  bankruptcy."  The  same  doctrine  is  also  asserted 
in  substance  by  Vice-Chancellor  WIGRAM,  in  Langton  agt.  Hor- 
ton,  (1  Hare  Rep.  549,)  in  an  opinion  of  great  clearness  and 
ability;  and  in  1  Jac.  fy  W.  526;  4  Simon,  624.  An  assign- 
ment of  that  which  is  expected  to  be  the  fruit  of  an  undertaking 
already  commenced,  of  possibilities  coupled  with  an  interest,  or 
of  a  thing  which,  in  the  ordinary  course  of  events,  will  exist  at 
a  future  time,  is  valid  in  equity,  (1  My  I.  fy  K.,  488;  6  Sim. 
414  and  224 ;  8  Pn.  269,)  but  not  a  mere  naked  possibility, 
and  not  an  interest  incapable  of  being  made  the  subject  of  a  con- 
tract. (4  Kent,  144.)  These  cases,  and  this  view  of  the  rule 
in  equity,  in  respect  to  the  assignments  of  future  interests  or 
possibilities,  is  clearly  sustained  and  affirmed  in  the  opinion  of 
Judge  WELLES,  in  Field  agt.  The  Mayor  of  New-York,  (2  Sd- 
den,  186.) 

Considering,  therefore,  the  rule  in  equity  to  be,  that  a  grant 
of  particular  lands  to  be  acquired  in  futuro  is  valid,  and  takes 
effect  as  a  specific  lien  upon  the  lands  as  soon  as  they  are  ac- 
quired, it  remains  to  apply  the  principle  to  the  facts  of  this  case. 
Upon  the  evidence,  I  think,  that  I  am  to  assume  that  the  line 
of  this  railway,  from  Canandaigua  to  Suspension  Bridge,  was 
located  before  the  mortgage  was  put  on  record  in  any  county. 
It  is  true,  that  it  was  afterwards  altered  in  Erie  and  Niagara 
counties,  but  that,  I  think  does  not  affect  the  question  I  am  now 
considering.  The  railroad  company  by  the  28th  section  of  the 
general  railroad  act,  which  must  be  deemed  a  part  of  its  charter, 
and  to  be  part  of  the  contract  with  the  plaintiffs,  (whose  rights 
may  be  considered  as  acquired  under  it  and  governed  by  it,) 
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was  authorized  to  enter  upon  the  lands  and  waters  of  any  per- 
son for  the  purpose  of  making  examination  and  survey  of  its 
proposed  road.  And,  by  section  22,  the  corporation  was  re- 
quired to  file  a  map  or  profile  of  the  route  of  its  intended  road, 
duly  certified  in  every  county  named  in  its  articles  of  associa- 
tion, before  proceeding  to  construct  any  part  of  its  road  in  such 
county.  In  addition  to  this  map,  the  corporation  wasr  by  sec- 
tion 14,  required  to  file  a  certificate  of  location  in  conformity 
with  such  map,  signed  by  a  majority  of  the  directors,  in  and  by 
which  map  and  certificate,  the  line  of  the  said  railroad  is  to  be 
designated  and  located.  Upon  the  line  thus  fixed  and  located, 
the  railroad  company  was  entitled  by  subdivision  4,  of  said  sec- 
tion 28,  "  To  lay  out  its  road  not  exceeding  six  rods  in  width, 
and  for  the  purpose  of  cuttings  and  embankments,  to  take  as 
much  more  land  as  may  be  necessary  for  the  proper  construc- 
tion and  security  of  the  road."  Upon  the  route  of  the  proposed 
railroad  of  the  company  from  Canandaigua  to  Niagara  Fall's, 
immediately  upon  the  location  of  such  road,  in  manner  aforesaid, 
a  strip  of  land  six  rods  in  width,  was  laid  out  and  designated 
for  the  road  of  this  company,  of  which  it  was  entitled  to  take 
so  much  as  it  required  for  the  use  of  the  railroad,  on  making  due 
compensation  therefor.  The  company  had  in  effect,  by  its  char- 
ter, a  patent  from  the  state  to  enter  upon  and  appropriate  such 
strip  of  land  to  its  own  use  so  soon  as  it  had  made  due  compen- 
sation therefor.  Its  right  was  absolute,  subject  only  to  that 
single  reservation  or  condition,  and  the  strip  of  land  is  clearly 
defined  and  designated  by  law.  This  strip  of  land  is  the  land 
referred  to  in  the  plaintiff 's  mortgage,  with  sufficient  particu- 
larity and  definiteness  to  answer  the  rule  in  equity.  This  strip 
of  land  is  particular  land,  in  the  language  and  sense  of  the  rule 
in  equity,  as  laid  down  in  the  case  in  Peere  Williams  and  by 
Fonblanque.  The  description  in  the  mortgage  of  the  land  ac- 
quired, and  to  be  acquired,  must  be  deemed  to  refer  to  the 
charter,  and  the  law  defines  the  land  which  the  mortgage  is  de- 
signed to  cover,  and  the  lien  of  the  mortgage  clearly  attaches  to 
such  unacquired  land  so  soon  as  the  title  thereto  passed  to  the 
corporation.  But  if  the  rule  be,  as  some  of  the  cases  hold,  that 
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a  disposition  by  deed  or  mortgage  or  assignment  of  after  acT 
quired  property,  while  it  is  inoperative  as  a  conveyance  of  the 
title,  may  be  considered  as  a  declaration  precedent,  which  will 
derive  its  effects  from  some  new  act  of  the  party  after  the  prop- 
erty is  acquired,  (Bacon's  Maxims  Reg.  14  ;  Sumner  agt.  Thurs- 
ton,  1  Man.,  Gran,  and  Scott,  379,)  then,  certainly,  the  two  sub- 
sequent mortgages  executed  by  the  railroad  company,  one  Sep- 
tember 16th,  1853,  and  the  other  December,  1853,  both  after 
the  road  had  been  constructed  and  was  in  operation,  and  both 
containing  an  express  reference  to  plaintiffs'  mortgage,  and  both 
expressly  covering  all  this  property,  and  subject  in  terms,  to  the 
prior  lien  of  such  mortgage,  must  be  deemed  a  sufficient  act  of 
new  or  further  assurance  or  ratification  to  satisfy  the  rule  in 
question. 

But,  I  think,  this  ^mortgage  covers  and  embraces  the  subse- 
quently acquired  lands  upon  another  and  distinct  ground,  inde- 
pendent of  the  rule  in  equity  above  referred  to.  The  statute 
(subdivision  10  of  section  28,  of  the  General  Railroad  Jlctj)  au- 
thorizes a  railroad  corporation,  organized  under  such  act,  "from 
time  to  time  to  borrow  such  sums  of  money  as  may  be  neces- 
sary for  completing  or  finishing,  or  operating  their  railroad,  and 
to  issue  and  dispose  of  their  bonds  for  an  amount  so  borrowed, 
and  to  mortgage  their  corporate  property  and  franchises,  to  se- 
cure the  payment  of  any  debt  contracted  by  the  company  for 
the  purpose  aforesaid."  The  mortgage  in  this  case,  was  made 
in  pursuance  and  by  virtue  of  this  statute,  and  is  clearly  author- 
ized by  it.  The  charter  of  the  Niagara  Falls  Railroad  Company 
was  itself  a  franchise,  and  it  included  a  right  to  enter  upon  and 
take  lands  for  this  railroad,  and  to  construct  and  operate  the 
road.  The  right  to  take  and  enter  upon  the  particular  lands 
required  for  the  purpose  of  the  railroad,  was  included  and  em- 
braced in  the  mortgage,  and  is  clearly  conveyed  and  bound  by 
it.  The  legislature  authorized  the  corporation  to  mortgage  their 
"  franchises,  together  with  their  corporate  property."  All  the 
rights  and  interests  of  the  corporation  were  included  in  these 
words.  I  think  the  legislature  intended  to  give  authority  by 
this  statute  to  railroad  corporations  to  mortgage  all  and  singu- 
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lar,  the  property  of  the  corporation,  with  all  its  franchises,  rights 
and  interests  acquired,  and  to  be  acquired,  as  an  entirety.  And 
that  the  mortgage  in  this  case,  is  of  the  whole  railroad,  and  of 
all  the  real  property  of  the  corporation  and  its  entire  franchises, 
in  as  full  and  complete  a  manner  as  the  corporation  could  pos- 
sess, exercise  and  enjoy,  such  rights  and  franchises.  In  this 
aspect  of  the  question,  it  is,  therefore,  entirely  immaterial 
whether  the  right  of  way  for  the  railroad  was  all  acquired  or 
not,  at  the  time  the  mortgage  was  put  on  record,  and  it  is 
equally  immaterial  whether  the  road  had  or  had  not  been  at 
that  time  entirely  located,  or  the  location  thereof  if  previously 
made,  was  afterwards  changed.  The  right  to  change  its  loca- 
tion was  one  of  the  chartered  privileges  of  the  corporation,  and 
was  embraced  within  the  grant  of  its  franchises.  So,  also,  was 
the  right  to  take  such  lands  as  might  be  requisite  to  complete 
the  road  upon  its  original  or  upon  any  altered  line.  This  point 
was  so  held  by  my  brother  JOANSON,  in  the  case  of  John  Ji. 
Stevens  and  others  agt.  The  Buffalo,  Corning  and  New-York  R. 
R.  Company,  tried  before  him  at  special  term  at  Corning,  in 
November,  1856,  as  appears  from  notes  of  his  decision  fur- 
nished me  by  counsel,  no  opinion  having  been  written  by  the 
judge.  The  question  has  been  decided  in  the  same  way  by  the 
supreme  judicial  court  of  New  Hampshire,  in  the  case  of  Pierce 
and  others  agt.  Emery  and  others.  In  this  case,  the  Portsmouth 
and  Concord  Railroad  Company,  under  an  act  of  the  legislature, 
had  mortgaged  its  road  to  secure  bonds  to  the  amount  of 
$350,000.  The  mortgage  conveyed  all  the  real  and  personal 
estate  of  the  corporation,  with  all  rights,  franchises,  powers  and 
privileges.  It  was  held,  that  the  mortgage  covered  the  whole 
railrofid,  with  all  its  corporate  rights  and  franchises,  as  an  en- 
tire thing  including  subsequently  acquired  property.  In  the 
case  ot  [I  illinck  agt.  The  Morris  Canal  and  Banking  Company^ 
(3  Green  Chancery  Rep.  402,)  in  the  court  of  chancery  of  New 
Jersey,  the  chancellor  asserts  the  same  doctrine.  In  this  case, 
under  an  act  of  the  legislature  of  New-Jersey,  the  Morris  C.mal 
Company  had  mortgaged  its  canal,  with  all  and  singular,  its 
property  and  franclii^ses,  then  in  the  course  of  completion  from 
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the  Delaware  to  the  Hudson  rive/.  The  question  was,  whether 
the  mortgage  covered  the  canal  between  Newark  and  Jersey 
City  1  The  route  had  been  surveyed,  but  the  canal  had  not 
been  excavated  or  any  of  Ihe  lands  purchased  till  after  the 
mortgage  was  given.  The  chancellor  held,  that  the  mortgage 
embraced  the  entire  canal  and  everything  connected  with  it, 
including  feeders,  wharves,  docks  and  piers,  and  all  other  ap- 
pendages. 

The  only  remaining  question  to  be  now  considered,  relates  to 
the  branch  track  from  the  main  track  at  Tonawanda  to  the  Nia- 
gara river,  or  to  the  docks  on  the  banks  of  the  river.  This 
branch  was  not  laid  out  at  the  time  of  the  original  location  of 
the  road,  and  obviously,  was  not  then  projected  or  contem- 
plated, at  least  at  the  place  where  it  is  now  located.  But  I 
think  it  is  covered  by  the  mortgage  as  an  incident  to  the  prin- 
cipal subject  of  the  grant,  upon  the  maxim  "  that  whoever  grants 
a  thing,  is  supposed  tacitly  to  grant  that  without  which  the 
grant  itself  would  be  of  no  effect."  (Broom's  Legal  Maxims, 
198  ;  11  Rep.  52.)  When  a  thing  is  granted,  all  the  means  to 
attain  it,  and  all  the  fruits  and  effects  of  it  are  granted  also. 
(Shep.  Touch.  89.)  It  is  a  rule  of  law  that  the  incident  passes 
by  the  grant  of  the  principal,  (Broom,  205,)  whatever  is  essen- 
tial to  the  use  and  enjoyment  of  the  principal  thing.  (4  Kent, 
467.) 

Now  the  railroad  company,  most  obviously,  contemplated 
meeting  the  business  of  Lake  Erie  at  Tonawanda,  and  expected 
to  derive  a  large  revenue  from  that  source.  The  report  of  the 
president  of  the  company,  made  in  1851,  speaks  of  Tonawanda 
as  being  the  best  harbor  on  Lake  Erie,  and  goes  into  a  calcula- 
tion in  respect  to  the  amount  of  business  that  will  come  to  the 
railroad  at  that  point.  In  another  place  in  the  report,  speaking 
of  Tonawanda,  it  states,  that  "  at  this  point  the  road  will  re- 
ceive the  traffic  of  the  lake,"  and  adds,  that  the  imports  of  that 
harbor  had  amounted  to  nearly  $100.000  in  the  year  1851,  and 
describes  the  thriving  village  of  Tonawanda  in  language  well 
adapted,  and  doubtless  designed  for  a  foreign  market.  But  in- 
dependently of  this  report  and  of  all  evidence  of  a  purpose  or 
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expectation  on  the  part  of  the  company  to  connect  its  road  by 
a  branch  with  Niagara  river  at  this  point,  the  company  had  the 
undoubted  right  to  do  so,  and  what  was  so  obviously  for  their 
interests  the  law  will  not  presume  they  would  be  likely  to  over- 
look. Tonawanda  was  an  important  point  on  the  line  of  their 
railroad,  doubtless  the  most  important  point  between  Canandai- 
gua and  the  Suspension  Bridge  at  Niagara.  Perhaps  more  im- 
portant even  than  its  terminus  at  the  Supension  Bridge.  At 
such  a  point  it  is  not  to  be  intended  or  supposed  that  the  rail- 
road company  would  not  construct  a  branch  to  meet  the  busi- 
ness designed  for  the  railroad  on  the  bank  of  the  river,  and 
make  such  erections  and  connections  by  branch  and  side  tracks 
as  should  be  adapted  to  facilitate  and  promote  their  convenience 
and  interest  in  receiving  freight  from  and  delivering  it  to  lake 
vessels  in  the  harbor.  The  branch  road  is,  therefore,  in  my 
opinion,  a  legitimate  incident  of  the  main  road,  as  necessary  or 
convenient  for  its  use  and  enjoyment  as  side  tracks,  turn-outs, 
wood-yards,  shops  and  engine-houses,  and  it  therefore  passes 
with  the  grant  of  the  railroad  and  its  franchises,  as  an  appurte- 
nance, as  a  legitimate  prospective  incident  to  such  road.  But 
the  railroad  company  being  bound  to  make  further  assurance, 
and  this  branch  having  been  constructed  before  the  second  and 
third  mortgages  were  given,  and  before  any  of  the  judgments  of 
the  defendants  were  recovered,  I  think  the  plaintiffs  can  hold  it 
under  their  mortgage  by  force  of  the  new  declaration  or  assur- 
ance contained  in  these  mortgages,  as  they  may  upon  the  same 
principle  the  lands  purchased  for  depots  and  station-houses  and 
the  like  uses.  The  defendant  Hinds  sets  up  no  equity  that  aU 
taches  to  the  right  of  way.  The  railroad  company  paid  for  the 
land  on  which  the  branch  track  is  located,  in  its  stock.  The 
consideration  for  the  judgment  of  the  defendant  Hinds,  is  for 
labor,  services  and  materials  found  in  constructing  such  branch. 
He  has  no  equity  which  can  take  priority  over  the  plaintiff's 
mortgage.  As  the  plaintiffs  have  an  equitable  lien  upon  the 
railroad,  its  tracks  and  appurtenances,  upon  well  settled  prin- 
ciples, such  lien  must  prevail  over  the  lien  of  the  judgment 
creditors.  Courts  of  equity  control  judgments  and  enforce  and 
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protect  the  prior  equitable  title  in  preference  to  the  judgment. 
(23  Eng.  Ch.  Rep.  561 ;  1  Paige,  284 ;  3  Comstock,  187 ;  3 
Kernan,  188.) 

But  the  equitable  rights  of  the  plaintiffs  only  extend  to  the 
particular  lands  designated  by  statute,  and  which  the  company 
was  authorized  to  take,  and  did  take,  for  the  use  of  its  road. 
The  railroad  company,  in  addition  to  the  right  to  lay  out  its  road 
not  exceeding  the  width  of  six  rods,  and  to  take  the  land  there- 
for, and  as  much  more  as  should  be  necessary  for  cuttings  and 
embankments,  was  also  entitled  by  subdivision  3,  cf  section  28, 
"  To  purchase,  hold  and  use  all  such  real  estate  and  other  prop- 
erty, as  may  be  necessary  for  the  construction  and  maintenance 
of  its  railroad  and  the  stations  and  other  accommodations  neces- 
sary to  accomplish  the  objects  of  its  incorporation." 

Under  this  provision,  the  company  was  authorized  to  purchase 
and  hold  such  lands  as  were  necessary  for  depots,  stations, 
warehouses,  wood-yards,  shops  and  other  legitimate  railroad 
purposes.  All  such  lands,  with  the  erections  thereon,  would 
pass  to  the  complainants,  under  their  mortgage,  as  part  of  the 
railroad,  or  as  essential  to  its  use  and  enjoyment.  But  lands 
acquired  by  the  railroad  company  and  thus  not  used  or  employed 
for  railroad  purposes,  would  not  come  within  the  description  of 
the  mortgage. 

The  particular  lands  which  were  to  be  acquired  after  the 
mortgage  was  put  on  record  in  the  several  counties  through  which 
the  railroad  passed,  within  the  rule  above  stated,  must  neces- 
sarily be  the  lands  designated  by  the  statute  for  the  railroad, 
and  such  as  the  company  was  authorized  to  acquire  and  take 
for  its  track  and  legitimate  use,  as  above  stated.  These  are 
embraced  within  the  premises  of  the  mortgage,  and  nothing  be- 
yond. It  is  in  proof  that  some  of  the  lands  purchased  in  Bata- 
via,  have  never  been  used  for  railroad  purposes.  That  in  some 
instances,  whole  lots  were  purchased  to  secure  a  right  of  way 
across  them.  If  the  railroad  company  for  this  purpose  had  pur- 
chased a  lot  of  ten  or  one  hundred  acres,  it  cannot  be  that  any 
more  of  such  lots  would  be  embraced  in  this  mortgage  to  the 
plaintiffs  than  was  actually  taken  and  required  for  the  road.  In 
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respect  to  all  such  lands  outside  of  the  legal  limits  of  their  rail- 
road track  and  branches,  and  excepting  land  used  for  shops,  de- 
pots, stations,  turn-outs  for  wood  or  water,  or  other  legitimate 
purposes,  the  lien  of  the  defendants'  judgments  must  prevail. 
The  plaintiffs  have  no  legal  or  equitable  lien  upon  such  lands, 
and  they  are  liable,  therefore,  to  the  legal  claims  of  the  other 
creditors  of  the  corporation.  It  is  not  in  proof  with  sufficient 
distinctness  what  lands  were  acquired  by  the  company  which, 
within  the  principle  above  stated,  will  not  be  covered  by  the 
plaintiffs'  mortgage.  It  will,  therefore,  be  necessary,  that  in 
such  decree  as  shall  be  made,  to  provide  by  reference  to  ascer- 
tain what  lands  were  owned  by  the  railroad  company  which  are 
subject  to  the  lien  of  the  judgments  of  the  defendants,  Hinds, 
Otis  and  Worthington,  and  to  determine  the  relative  rights  of 
the  defendants  in  respect  to  such  lands  as  among  themselves, 
or  to  the  proceeds  of  lands,  if  the  same  or  any  part  thereof  shall 
have  been  sold. 

The  plaintiffs  are  entitled  to  a  decree  for  a  foreclosure  of  their 
mortgage  for  the  amount  due  them,  with  costs,  upon  the  whole 
railroad,  its  track,  property  and  appurtenances,  upon  the  prin- 
ciples above  stated. 
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V 

JOHN  H.  NILES  agt.  HARMAN  T.  VANDERZEE. 

Where  an  attachment  against  an  absconding  debtor  has  been  regularly  issued 
upon  an  order  made  upon  sufficient  evidence  to  confer  jurisdiction  upon  the 
justice  ;  the  order  can  be  reversed  only  on  appeal. 

The  defendant  was  proceeded  against  as  an  absconding  debtor,  by  attachment, 
and  the  usual  publication  of  the  summons  commenced.  In  a  few  days  after- 
wards the  defendant  returned  and  called  upon  the  plaintiff's  attorney,  and  in- 
quired as  to  the  amount  of  the  plaintiff's  claim.  Plaintiff's  attorney  handed 
him  a  copy  of  the  summons  and  complaint,  saying  :  "  There  is  a  copy  of  the 
summons  and  complaint  for  you,  in  which  is  contained  the  whole  amount  of 
the  claim."  The  defendant  took  the  papers  and  read  them,  and  laid  them 
down  on  a  desk  and  started  to  go  away,  and  the  attorney  requested  him  to  take 
the  papers  with  him,  but  the  defendant  replied  that  he  did  not  want  them. 

On  the  plaintiff's  entering  judgment  thereon,  for  want  of  an  answer  or  demurrer 
as  upon  personal  service,  Held,  that  he  was  irregular. 

The  publication  was  continued  after  the  alleged  personal  service ;  and  besides,  if 
the  plaintiff's  attorney  had  intended  to  rely  upon  the  personal  service,  he  should 
have  distinctly  so  informed  the  defendant. 

Jllbany  Special  Term,  July,  1855. 

MOTION  to  set  aside  attachment,  &c. 

On  the  9th  of  June,  1855,  the  plaintiff,  upon  affidavits  show- 
ing that  the  defendant  was  largely  indebted  to  him,  and  tending 
to  show  that  the  defendant,  who  had  been  engaged  in  business 
in  Albany,  had  absconded  ;  procured  a  warrant  of  attachment 
against  his  property.  The  usual  order  for  the  publication  of 
the  summons  was  also  made,  and  1he  publication  commenced 
according  to  such  order.  Soon  after  these  proceedings  were  in- 
stituted, the  defendant  returned.  On  the  20th  of  June,  he 
called  with  a  friend,  at  the  office  of  the  plaintiff's  attorney,  for 
the  purpose  of  ascertaining  the  amount  of  the  plaintiff's  demand. 
The  attorney  states,  that  in  answer  to  some  remark  or  inquiry 
on  that  subject,  he,  the  attorney,  handed  to  the  defendant  a 
copy  of  the  summons  and  complaint,  saying  :  "  There  is  a  copy 
of  the  summons  and  complaint  for  you,  in  which  is  contained 
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the  whole  amount  of  the  claim  ;"  that  the  defendant  took  the 
papers  and  opened  them,  and  appeared  to  examine  them,  and 
then  handed  them  to  his  friend,  who  also  examined  them  ;  that 
he,  the  attorney,  also  at  the  same  time,  read  to  them  the  ori- 
ginal papers  aloud  ;  that  some  further  conversation  was  had, 
when  the  defendant  left ;  that  the  copy,  summons  and  com- 
plaint, were  lying  on  the  desk,  and  the  attorney,  as  the  defend- 
ant was  leaving,  requested  him  to  take  the  papers  with  him, 
but  he  replied  that  he  did  not  want  them. 

On  the  llth  of  July,  the  attorney  made  an  affidavit,  stating 
that  on  the  20th  of  June,  he  had  served  the  summons  and  com- 
plaint on  the  defendant,  whom  he  knew  to  be  the  person  men- 
tioned and  described  therein;  that  he  delivered  to  him  a  copy 
thereof,  which  the  defendant  received  and  appeared  to  examine, 
and  upon  this  and  another  affidavit,  showing  that  the  attorney 
had  received  no  answer  or  demurrer  in  the  action,  judgment 
was  perfected  on  the  same  day. 

The  defendant  moved  to  set  aside  the  attachment  and  order 
for  publication  upon  affidavits,  showing  that  he  left  home  for 
the  purpose  of  collecting  some  debts,  and  that  he  stated  to  his 
friends  where  he  was  going,  and  that  he  would  be  absent  about 
ten  days.  The  defendant  also  moved  to  set  aside  the  judg- 
ment for  irregularity,  upon  affidavits  showing  the  facts  already 
stated. 

G.  I.  VAN  ALEN,  /or  plaintiff. 
S.  G.  COURTNEY,  for  defendant. 

HARRIS,  Justice.  Upon  the  facts  as  they  appear  upon  this 
motion,  it  is  very  clear  that  the  attachment  ought  not  to  have 
been  allowed.  On  the  other  hand,  there  was  evidence  enough 
before  the  judge  who  granted  the  warrant,  to  give  him  jurisdic- 
tion. The  attachment  was,  therefore,  regularly  issued.  Whe- 
ther or  not  the  defendant  had  absconded,  was  a  question  of  fact 
which  the  judge  was  called  upon  to  decide  upon  the  evidence 
before  him.  The  order  being  regular  and  having  been  made 
upon  sufficient  evidence  to  confer  jurisdiction,  can  only  be  re- 
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versed  upon  appeal.  (Con/din  agt.  Dutcher,  5  How.  386  ;  Bank 
of  Lansingburgh  agt.  McKee,  7  How.  360.)  The  latter  case 
was  affirmed  upon  appeal,  though  I  am  not  aware  that  the  de- 
cision of  the  general  term  has  been  reported.  (See  also  The 
New-York  and  Erie  Bank  agt.  Codd,  11  How.  221.)  I  am  not 
at  liberty,  therefore,  upon  this  motion,  to  set  aside  the  attach- 
ment, even  though  I  may  be  satisfied  that  it  ought  not  to  have 
been  granted. 

But  I  think  the  judgment  should  be  set  aside.  If  the  plain- 
tiff's attorney  had  intended  to  abandon  his  proceedings  against 
the  defendant,  as  an  absconding  debtor,  and  to  proceed  against 
him  upon  a  personal  service  of  the  summons  and  complaint,  he 
should  have  so  informed  him.  The  publication  of  the  summons 
was  continued  after  the  personal  service  upon  which  the  plain- 
tiff relies,  as  before.  The  defendant  had  no  reason,  from  any- 
thing that  was  said  or  done  at  the  office  of  the  attorney,  on  the 
20th  of  June,  to  suppose  that  it  was  intended  to  abandon  the 
proceedings  already  instituted  and  in  progress.  It  is  evident 
from  the  defendant's  affidavit,  that  he  did  not  so  understand  it. 
The  attorney  should  have  distinctly  informed  the  defendant 
that  he  intended,  notwithstanding  the  order  of  publication  al- 
ready obtained,  to  avail  himself  of  the  opportunity  of  com- 
mencing his  action  by  personal  service,  and  that  the  copy, 
summons  and  complaint,  were  delivered  for  that  purpose. 
The  judgment  having  been  perfected  as  upon  personal  ser- 
vice, and  before  the  order  for  publication  had  expired,  was 
irregularly  entered  and  must  be  set  aside.  The  defendant 
should  have  the  usual  time  to  answer  the  complaint  after  being 
served  with  a  copy,  and  as  neither  party  has  wholly  succeeded 
upon  this  motion,  neither  should  have  costs  against  the  other. 
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DANIEL  D.  CONOVER  agt.  THE  MAYOR,  &c.,  OF  NEW- YORK, 
CHARLES  DEVLIN  and  others. 

SAME  agt.  THE  MAYOR,  &c.,  OF  NEW- YORK,  CHARLES  DEVLIN 
and  JAMES  C.  WILLETT,  Sheriff,  &c. 

The  court  first  having  jurisdiction  of  a  litigation,  should  retain  it  and  carry  it  to 
a  conclusion,  unless  its  powers  be  inadequate  to  give  all  the  relief  required. 

An  attempt  by  a  party  to  a  suit  to  divert  the  litigation  to  another  court,  unless  for 
good  cause,  should  be  restrained  by  the  court  first  having  possession  of  it  j  and 
the  court  first  in  possession  of  it  should  in  this  manner  draw  to  itself  all  the 
litigation  on  the  subject,  between  the  same  parties. 

This  rule  applies  even  where  such  party  was  brought  involuntarily  into  the  first 
court  as  a  defendant;  but  where  he  was  plaintiff  in  the  first  court,  it  should  be 
enforced  strictly. 

And  where  an  attempt  to  resort  to  another  court  is  made  by  a  party  after  a  deci- 
sion in  a  preliminary  matter,  adverse  to  him,  from  which  the  opinion  of  the 
court  as  to  his  whole  claim  is  shown  to  be  unfavorable,  it  should  be  restrained 
for  reasons  still  stronger. 

A  party  will  not  be  allowed,  having  ascertained  the  opinion  of  a  court,  to  pro- 
ceed in  it,  or  resort  to  another  at  his  option,  as  he  finds  the  opinion  favorable 
or  adverse  to  him.  The  existence  or  absence  of  equity  powers  in  the  court 
secondly  resorted  to,  will  not  alter  the  case  or  prevent  the  application  of  the 
rule. 

In  proceedings  under  1  R.  S.  p.  125,  §  61,  to  get  possession  of  books  and  papers 
belonging  or  appertaining  to  an  office,  the  decision  of  the  judge  is  conclusive 
as  to  the  parties  to  it,  and  their  privies. 

"Where  in  such  a  proceeding,  relative  to  the  books  and  papers  appertaining  to  the 
office  of  street  commissioner  of  the  city  of  New- York,  between  A.  and  B.,  the 
former  was  adjudged  entitled  to  them,  and  a  third  party  (the  city)  claiming  to 
own  them,  because  they  were  purchased  for  the  office  with  its  funds,  attempted 
by  injunction  to  restrain  the  use  of  them  by  A. 

Held,  that  by  the  dedication  of  them  to  the  use  of  the  office,  such  party  (the 
city)  had  relinquished  all  rights  inconsistent  with  the  possession  of  them  by 
the  officer,  or  their  use  for  the  purposes  of  the  office. 

Held,  further,  that  the  officer  is  entitled  to  the  possession  and  use  of  such  books 
and  papers,  for  all  the  purposes  of  the  Office. 

The  possession  and  use  of  them  by  the  officer,  it  would  seem,  is  the  right  of  the 
public,  and  of  third  persons  interested  in  the  office  and  the  benefits  of  it,  not 
less  than  of  the  incumbent  himself  for  the  time  being. 
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New-  York  Special  Term,  October,  1867. 
MOTION  for  injunction,  receiver,  &c. 

D.  DUDLEY  FIELD  and  WM.  CURTIS  No  YES,  for  plaintiff. 
CHARLES    O'CoNOR  and  JAMES   T.    BRADY,  for  defendant 
Devlin. 

RICHARD  BUSTEED  and  DANIEL  E.  SICKLES,  for  Mayor,  fyc. 

PEABODY,  Justice.  This  litigation  has  its  foundation  in  the 
claims  of  the  plaintiff  Conover,  and  the  defendant  Devlin,  re- 
spectively, to  the  office  of  street  commissioner  of  the  city  of 
New- York. 

The  plaintiff  claims  the  office  by  virtue  of  an  appointment  by 
the  governor,  and  the  defendant  Devlin,  claims  it  by  virtue  of 
an  appointment  by  the  mayor  and  aldermen,  and  each  claims 
to  be  now  the  actual  incumbent  of  the  office. 

No  suit  or  legal  proceeding  to  test  their  claims  in  this  respect 
has  ever  been  instituted  by  either ;  and  no  adjudication  on  the 
subject,  of  general  obligation  on  them,  or  at  all  obligatory  on 
third  persons,  seems  ever  to  have  been  had. 

There  are,  however,  appertaining  to  said  office  of  street  com- 
missioner, certain  books  and  papers,  maps  and  documents,  which 
have  been,  and  continue  to  be,  the  subject  of  litigation  between 
them  ;  and  the  claim  of  each,  by  virtue  of  the  office,  to  the  cus- 
tody and  use  of  them,  not  only  has  been  the  subject  of  legal 
proceedings  and  adjudication  between  them,  but  continues  to 
constitute  more  or  less  directly  the  basis  of  these  and  the  sev- 
eral other  suits  which  will  have  to  be  considered  herein. 

On  the  19th  day  of  June,  1857,  Conover  applied  to  me,  as  a 
justice  of  the  supreme  court,  under  §  61  of  1  R.  S.  p.  125,  for 
an  order  directing  Devlin  to  show  cause  why  he  should  not  be 
compelled  forthwith  to  deliver  to  him  (Conover)  the  books  and 
papers,  maps  and  documents,  belonging  or  appertaining  to  said 
office  of  street  commissioner  of  the  cily  of  New-York.  That 
order  was  made,  and  was  returnable  on  the  23d  day  of  June; 
and  the  examination  of  the  subject,  including  the  taking  of  tes- 
timony and  arguments  of  counsel,  was  proceeded  with  from  day 


552  NEW -YORK  PRACTICE   REPORTS, 

Conover  agt.  Mayor,  &c.,  of  N.  Y.,  Devlin  and  others. 

to  day  until  the  29th  ;  and  my  decision  was  finally  made,  that 
said  Conover  was  entitled  to  said  books  and  papers,  and  an  or- 
der was  made  that  he  should  deliver  them  accordingly,  forth- 
with. 

On  the  hearing  and  trial,  Mr.  Conover  was  represented  by 
Mr.  Wm.  Curtis  Noyes  and  Mr.  D.  D.  Field,  and  Mr.  Devlin 
by  Mr.  James  T.  Brady  ;  and  the  city  of  New- York,  though  not 
a  party  to  the  record,  but  claiming  to  be  interested  in  the  ques- 
tion, was  represented  throughout,  by  Mr.  Busteed,  corporation 
counsel,  and  Mr.  D.  E.  Sickles. 

In  that  proceeding,  the  whole  subject  of  controversy  was  the 
right  to  the  possession  and  use  of  the  books  and  papers,  maps 
and  documents,  belonging  or  appertaining  to  the  office  of  street 
commissioner ;  the  plaintiff  herein  claiming  to  recover  posses- 
sion of  them,  and  the  defendant  (Devlin)  denying  the  right  of 
the  plaintiff,  and  claiming  himself  to  be  entitled  to  retain  and 
continue  the  use  and  custody  of  them. 

That  was  a  direct  proceeding  between  the  parties.  The  only 
question  tried  was,  the  right  of  the  parties  respectively  to  the 
books  and  papers,  &c.  The  plaintiff  claimed  the  right  to  them. 
The  defendant  denied  the  title  of  the  plaintiff,  and  asserted  his 
own  title  to  them.  The  plaintiff  in  reply  denied  the  title  of  the 
defendant  and  re-asserted  his  own  right.  Each  asserted  his  own 
title  and  denied  the  title  of  the  other,  and  the  issues  thus  joined, 
were  tried  with  much  care  and  deliberation,  and  decided. 

That  decision  has  never  been  reviewed,  as  by  law  it  might 
have  been,  by  an  appellate  or  revisory  tribunal ;  has  never  been, 
in  any  manner,  reversed  or  vacated  ;  and,  accordingly,  the  judg- 
ment there  pronounced  is  in  full  force,  and  obligatory  upon  the 
parties. 

It  may  be  correct,  or  it  may  be  erroneous ;  and,  as  to  its  bind- 
ing effect  upon  the  parties,  while  it  remains,  it  is  not  important 
whether  it  is  the  one  or  the  other.  Neither  party  has  appealed 
from  it,  and  as  to  each,  it  is  now  I  suppose,  conclusive. 

No  other  proceeding  or  suit,  to  the  same  end,  has  been  insti- 
tuted, and  the  decision  or  judgment  then  rendered  cannot  prop- 
erly be  reviewed,  nor  can  the  question  there  decided  properly 
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be  re-adjudicated  in  any  collateral  suit  or  litigation  between  the 
parties.  It  may  be  reviewed  in  a  proper  manner,  (by  certiorari 
for  instance,)  and,  if  incorrect,  may  be  reversed  ;  but  that  must 
be  by  a  direct  proceeding  for  the  purpose.  Until  that  is  done, 
however,  it  remains  a  valid  and  conclusive  judgment,  determin- 
ing the  rights  of  the  parties  in  the  premises  ;  as  does,  indeed, 
the  decision  of  every  court,  even  the  humblest  in  the  land,  until 
reversed  or  vacated. 

This  proposition  I  do  not  understand  is  by  any  one  in  any  man- 
ner denied.  It  may,  at  times,  in  the  litigation  that  has  followed, 
have  been  forgotten  or  lost  sight  of,  and  thus  have  been  disre- 
garded for  a  time,  but  I  am  not  aware  that  any  one  has  ven- 
tured to  gainsay  it,  or  claimed  the  reverse  of  it. 

For  the  purposes  of  these  suits,  then,  that  judgment  is  con- 
clusive upon  the  rights  of  the  parties,  Conover  and  Devlin,  to 
the  books  and  papers,  &c. 

The  cily,  although  represented  on  that  trial,  and  throughout 
the  whole  of  it  by  counsel,  and  heard  at  full  length,  still,  if  it 
have  any  rights  not  represented  by  the  direct  parties  to  the  suit, 
is  not  concluded  as  one  of  the  parties  to  the  record.  It  could 
only  assert  its  rights,  and  controvert  the  claims  it  should  deem 
adverse  to  them,  through  the  medium  or  representation  of  one 
or  the  other  of  the  parties  to  the  record. 

So  far,  therefore,  as  its  rights  were  properly  represented  by 
either  of  those  parties,  the  city  also  is  concluded,  but  as  to  any 
other  rights  not  so  represented  it  is  not  concluded. 

In  other  words,  although  the  city  was  present  by  its  counsel, 
and  heard  at  length  throughout  the  trial,  it  could  only  be  heard 
on  the  subject  in  controversy,  the  rights  of  the  parties  to  the 
proceeding.  It  could  not  set  up  its  own  rights  not  connected 
with  those  of  either  party,  if  it  had  any  such.  It  could  take 
part  in  the  discussion  and  trial  of  the  questions  embraced  in  the 
record  before  the  court,  and  advocate  or  oppose  the  claims  of 
either  party ;  but  that  is  all  it  could  do.  The  issues  joined 
there  are  the  only  issues  to  which  the  city  could  speak,  and  on 
them  only  was  it  heard.  So  far,  therefore,  as  a  decision  for  or 
against  one  of  these  parties  binds  it  as  being  represented  there 
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by  the  party  as  to  the  right  passed  upon,  it  is  concluded.  In 
short,  that,  like  any  other  judgment,  binds  conclusively  only  the 
parties  to  it,  and  their  privies.  If  the  city  have  rights  to  that 
property  independent  of  the  office  and  of  the  officer,  those  rights 
remain  probably  unaffected. 

It  is  true,  that  a  want  of  jurisdiction  would  invalidate  all  I 
did  there,  as  to  the  parties  as  well  as  strangers,  but  that  objec- 
tion is  not  taken  here,  either  in  the  pleadings  or  the  points  sub- 
mitted, nor  was  it  on  the  argument.  My  jurisdiction  in  that 
matter,  then,  must  be  deemed  to  be  admitted,  or  at  least  undis- 
puted here. 

What  rights  had  the  city  which  were  not  connected  with  the 
office  or  officer ;  for  as  to  those  only,  is  it  not  bound  by  the  de- 
cision in  the  statutory  proceeding?  The  statute  under  which  I 
was  acting,  provides  a  remedy  by  which  a  successor  to  an  office 
may  get  possession  of  "any  books  or  papers  belonging  or  ap- 
pertaining to  such  office."  It  follows  that  the  officer  has  a  right 
to  the  possession  of  such  books  and  papers.  The  petition  by 
which  the  proceeding  was  inaugurated,  and  all  the  subsequent 
papers  and  measures,  had  reference  to  the  books  and  papers, 
and  described  the  things  sought  as  "  belonging  or  appertaining 
to  the  office  of  street  commissioner  of  the  city  of  New-York." 
The  claim  was  limited  not  only  to  those  books,  &c.,  but  the 
claim  to  them  was,  in  effect,  only  to  be  possessed  of  them  to  the 
extent  to  which  they  belonged  to  the  office.  As  to  "  the  books 
and  papers  belonging  or  appertaining  to  the  office  of  street  com- 
missioner of  the  city  of  New-York,"  what  rights  had  the  city 
independent  of  and  against  the  street  commissioner'?  For  one 
or  the  other  of  those  parties,  it  was  conceded  on  all  hands,  in 
that  proceeding,  as  it  is  in  these  suits,  was  street  commissioner; 
and  all  agreed  there,  as  all  agree  here,  that  the  actual  street 
commissioner  was  before  the  court,  and  the  city,  therefore,  wras 
represented,  so  far  as  that  officer  may  represent  it  in  a  matter 
of  the  kind. 

To  ascertain  exactly  the  dividing  line  between  the  rights  of 
the  city  and  those  of  the  street  commissioner,  would  require  too 
much  time  for  the  present  occasion,  and  is  not  necessary ;  it  is 
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sufficient  at  this  point  to  say,  .that  they  having  been  dedicated 
to  the  uses  of  the  office,  the  city  had  no  rights  to  them,  incon- 
sistent with  the  possession  and  use  of  them  by  the  officer,  who- 
ever he  might  be.  It  will  hardly  be  contended  that  he  had  no 
rights  ;  that  the  city  could  wholly  divert  the  records,  "  books 
and  papers  appertaining  to  the  office,"  from  the  officer  ;  and  as 
Conover  was  not  attempting,  by  the  proceeding  before  me,  to 
establish  what  were  the  rights  of  the  officer  over  them,  or  to  ac- 
quire any  stated  definite  right  over,  in,  or  to  them,  but  only  to 
acquire  the  possession  or  control,  by  which  he  might  exercise 
the  rights  which  appertained  or  belonged  to  the  office,  and  lim- 
ited his  claim  to  that,  more  or  less;  it  seems  to  follow  that  the 
claim  he  made  can  hardly  be  questioned  by  the  city  more  than 
Devlin. 

This  is  the  whole  breadth  and  scope  of  his  claim,  and  of  the 
decision  on  it,  and  the  whole  end  and  purpose  of  the  process  in 
execution  of  that  judgment,  the  enforcement  of  which  was  ar- 
rested by  the  injunction  from  the  court  of  common  pleas. 

That  process  could  not,  in  its  nature,  nor  could  the  proceed- 
ings in  which  it  issued,  by  any  means  give  to  Conover  any  other 
rights  than  those  which  that  officer  (the  street  commissioner)  by 
virtue  of  his  office  would  have;  and  he  having  been  adjudged 
for  the  purpose  of  that  proceeding  to  be  the  officer,  it  follows 
inevitably  that  he  had  the  rights  incident  to  that  character.  It 
is  not  important  to  ascertain  what  those  rights  were  ;  no  issue 
was  or  is  made  on  that  point.  Whether  they  were  greater  or 
less,  they  were  what  he  asked,  and  all  he  was  attempting  to 
acquire  and  all  he  could  acquire  ;  and  it  follows  that  the  gen- 
eral restraint  imposed  against  the  pursuit  of  that  remedy  under 
the  statute,  and  against  his  having  anything  to  do  with  the  books, 
&c.,  was  a  restraint  contrary  to  his  rights.  His  prayer,  in  sub- 
stance and  effect  was,  that  being  street  commissioner,  he  might 
be  invested  with  such  control  over  those  articles  as  he,  by  vir- 
tue of  said  office,  was  entitled  to.  I  had  decided  that  he  was 
such  officer,  and  of  course  he  was  entitled  to  such  control  over 
them  us  the  office  gave  him  ;  and  without  deciding  or  inquiring 
what  those  rights  were,  I  had  ordered  the  officer  to  produce 
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them,  that  I  might  give  to  him  the  power  of  exercising  those 
rights,  whatever  they  might  be,  more  or  less. 

The  rights  of  the  city  (if  it  had  any,  except  through  the  office) 
commenced  only  where  the  rights  of  the  office  terminated.  As 
to  its  rights  connected  with  the  office,  it  was  represented  before 
me  by  the  officer,  and  was  concluded  by  the  decision  there.  As 
to  its  other  rights,  (if  it  have  any,)  they  are  of  comparatively  lit- 
tle importance,  are  entirely  subordinate  to  those  of  the  office, 
to  the  use  of  which  they  had  been  dedicated,  and  afford  no 
ground  for  an  interruption  of  the  possession,  or  a  restraint  of 
the  use  of  them  by  the  officer. 

The  history  of  the  legal  proceedings  on  this  subject  is  impor- 
tant in  considering  this  motion  for  an  injunction  and  receiver. 

The  proceeding  before  me,  relative  to  the  possession  of  the 
books  and  papers,  was  commenced  by  Conover  on  the  19th  of 
June,  and  on  the  10th  of  July  my  decision  was  made,  that  he 
was  street  commissioner,  and  entitled  to  the  books  and  papers. 

On  the  27th  of  June,  the  city  commenced  a  suit  in  the  su- 
preme court,  against  Conover,  and  obtained  ex  parte,  an  injunc- 
tion restraining  him  from  taking  possession  of  the  books  and 
papers,  by  which  the  proceedings  before  me  were  interrupted 
for  several  days.  On  the  13th  of  July,  that  injunction  on  mo- 
tion was  dissolved.  On  the  16th  of  July  a  certiorari  was  ob- 
tained ex  parte,  by  which  proceedings  before  me  were  stayed 
until  the  18th,  when  it  was  superseded,  after  argument. 

On  the  14th  of  July,  a  resolution  was  pending  before  the 
board  of  councilmen,  to  deliver  the  books  and  papers  into  the 
possession  of  the  corporation  counsel,  and  instruct  him  to  allow 
Devlin  alone  to  use  them,  apparently  intended  to  defeat  the 
proceeding  before  me  ;  and  Conover  then  commenced  the  earlier 
of  these  suits  against  Devlin  and  the  corporation,  procured,  ex 
parte^  an  injunction  restraining  the  passage  of  the  resolution, 
and  also  restraining  any  act  to  defeat  that  proceeding,  which  in- 
junction is  still  in  force. 

On  the  18th  of  July,  a  suit  in  the  common  pleas  was  com- 
menced by  the  city  against  Conover  and  the  sheriffof  the  county, 
and  an  injunction  procured,  restraining  Conover,  his  counsellors, 
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attorneys  and  agents,  from  receiving  or  interfering  with,  and  the 
sherifffrom  taking  or  interfering  with  the  books,  &c.,  and  Dev- 
lin from  delivering  them  to  him.  At  the  time  of  the  service  of 
the  injunction  on  Conover,  the  warrant  issued  by  me  for  the 
production  of  the  books,  &c.,  \vas  in  the  hands  of  an  officer  for 
service,  and  he  proceeded  to  bring  before  me  certain  of  the 
books,  after  the  service  of  the  injunction.  For  this  an  order 
was  made  that  Conover  be  imprisoned  for  contempt.  About 
the  same  time,  the  court  after  solemn  argument,  decided  to  con- 
tinue the  injunction,  and  refused  to  dissolve  it. 

On  the  20th  of  July,  the  city  filed  a  supplemental  bill  in  the 
common  pleas,  alleging  the  service  of  the  original  complaint  and 
injunction,  Farringtonrs  seizure  of  the  books,  Bertholf 's  posses- 
sion of  some  of  them  by  my  order,  Mr.  Field's  advice  to  disre- 
gard the  injunction,  Conover's  entry  into  the  apartments  de- 
voted to  the  office,  danger  of  loss  or  damage  to  the  books  and 
papers,  stating  the  proceedings  before  me,  and  alleging  that 
they  were  without  jurisdiction,  and  praying  for  an  injunction 
against  Farrington,  Bertholf  and  Mr.  Field,  which  was  granted, 
exparte,  and  afterwards,  on  argument,  dissolved  as  to  Mr.  Field, 
but  continued  and  a  dissolution  refused,  as  to  Farrington  and 
Bertholf. 

On  the  13th  of  August,  Conover  filed  a  supplemental  com- 
plaint in  this  suit,  (commenced  as  above  on  the  14th  of  July,) 
adding  as  parties  Farrington  and  Bertholf,  and  stating  that  the 
action  was  commenced  July  14th  ;  that  since  that  time  I  had 
issued  warrants  in  the  statutory  proceeding,  and  that  under  one 
of  them  some  of  the  books  had  been  brought  before  me,  and  that 
further  proceedings  were  prevented  by  the  interference  of  the 
city  and  Devlin,  and  that  plaintiff  apprehended  that  they  would 
continue  to  prevent  the  execution  of  the  warrant  and  the  com- 
pletion of  the  proceeding,  and  demanding  judgment  that  the 
warrant  might  be  executed,  and  the  obstacles  thereto  removed, 
and  a  receiver  of  the  books,  &c.,  might  be  appointed,  and  di- 
rected to  allow  Conover  to  use  them  ;  and  an  injunction  against 
the  city  and  Devlin,  their  agents,  &c.,  restraining  them  from  in- 
terfering with  the  books,  &c.,  and  from  doing  anything  to  pre- 
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vent  their  delivery  to  Conover,  or  the  execution  of  the  warrants, 
except  by  a  review  of  the  statutory  proceedings  before  me,  and 
an  injunction  against  Bertholf  and  Farrington,  restraining  them 
from  delivering  the  books  to  any  person  except  pursuant  to  the 
warrant,  was  demanded.  On  this  an  order  was  made  to  show 
cause  why  an  injunction,  as  asked,  should  not  be  granted  and  a 
receiver  appointed,  and  a  temporary  injunction  was  allowed  in 
the  meantime. 

There  was  also  a  suit  commenced  in  the  supreme  court  by 
Conover  against  the  city  and  Devlin,  and  the  sheriff,  stating 
Conover's  claims  to  the  books,  &c. ;  the  proceedings  before 
me  ;  my  decision  thereon  ;  the  issuing  of  the  warrants  ;  the  in- 
ability of  Conover  to  get  the  books;  threats  by  Devlin  to  dis- 
possess him  of  the  apartments  by  force  ;  the  possession  by 
Devlin  of  certain  bids  for  contracts  with  the  city  ;  the  appoint- 
ments to  office  made  by  him  ;  the  commencement  by  Conover 
of  the  suit  in  this  court  on  the  14th  of  July  ;  the  suit  by  the 
city  in  the  common  pleas  on  the  18th  of  July,  and  the  proceed- 
ings therein;  and  demanding  judgment  that  the  city  be  re- 
strained from  proceeding  in  the  common  pleas  ;  that  the  sheriff 
be  enjoined  from  executing  process  therein;  and  that  Devlin  be 
restrained  from  performing  duties  as  street  commissioner  until 
his  right  to  the  office  should  be  established  on  quo  warranto. 

In  that  suit  also  an  order  was  made  that  defendants  show 
cause  why  an  injunction  should  not  issue  and  a  receiver  be  ap- 
pointed, and  a  temporary  injunction  was  allowed  in  the  mean- 
time. 

On  the  two  orders  to  show  cause  just  mentioned,  a  motion  is 
made  for  the  injunction  prayed  for  in  the  complaints  and  for  a 
receiver,  and  that  motion  I  am  now  to  decide. 

The  necessity  for  something  which  shall  confine  the  litigation 
in  this  matter  to  some  one  court  is  most  apparent  from  the  above 
narrative.  The  two  courts — this  and  the  common  pleas — have 
decided  the  same  question  differently,  and  are  diametrically  op- 
posed to  each  other.  This  court,  Mr.  Justice  ROOSEVELT  pre- 
siding in  the  suit  by  the  city  against  Conover,  commenced  June 
27th,  (-iissolved  an  injunction  on  grounds  substantially  the  same 
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as  those  on  which  a  similar  one  was  afterwards  sustained  in  the 
common  pleas.  The  case  before  Mr.  Justice  ROOSEVELT  is  re- 
ported in  5  Jlbbott  R.  171,  and  his  opinion  is  characterized  by 
his  usual  eminent  ability  and  research.  The  common  pleas, 
Judge  INGRAHAM  presiding,  in  an  opinion  of  great  ability,  gives 
the  reasons  for  the  decisions  in  that  court.  The  facts  on  which 
the  two  decisions  proceed,  differ  but  little,  if  at  all,  and  that  lit- 
tle, if  either  way,  is  in  the  direction  opposite  to  the  difference 
of  the  decisions  and  opinions.  The  one  before  Mr.  Justice 
ROOSEVELT  did  not  contain,  originally,  a  statement  of  the  statu- 
tory proceedings,  which  were  at  the  time  the  argument  of 
the  motion  was  commenced  before  him,  incomplete.  The  case 
made  in  the  common  pleas  did  contain  a  statement  of  those  pro- 
ceedings in  the  plaintiff's  complaint,  and  that  I  had  decided 
that  Conover  was  the  officer  and  entitled  to  the  books  and  papers. 
Both  of  them  took  cognizance  of  those  proceedings,  however, 
and  considered  them,  as  is  shown  in  their  opinions  respectively ; 
and  the  two  cases  were  not,  I  think,  even  in  this  respect,  ma- 
terially different.  The  decision  in  this  court  preceded  that  in 
the  common  pleas,  and  was  urged  on  the  argument  of  the  case 
in  that  court,  as  appears  from  the  opinion,  not  only  as  an  au- 
thority, but  as  establishing  by  adjudication  the  rights  of  the  par- 
ties. But  the  argument  did  not  prevail,  and  the  injunction,  on 
solemn  argument  dissolved  and  denied  in  this  court,  was  subse- 
quently granted,  and  on  like  solemn  argument,  confirmed  within 
fifty  days  afterwards  in  that  court. 

Here  are  the  decisions  of  the  two  courts  directly  in  conflict 
on  the  same  subject  matter.  Which  is  correct  is  not  a  matter 
of  inquiry  here.  We  are  not  reviewing  either  of  those  deci- 
sions. I  should  feel  great  diffidence  at  approaching  such  a  task 
as  reviewing  the  decision  of  either  of  those  eminent  judges ;  and 
that  no  such  duty  is  imposed  on  me  is  matter  of  the  most  hearty 
self-gratulation. 

The  two  courts,  thus  starting  from  the  same  point,  have  taken 
opposite  directions.  Other  cases  of  difference  of  opinion,  equal- 
ly striking,  between  that  court  and  this,  and  between  judges  of 
the  two  courts,  have  occurred  in  the  course  of  this  litigation  re- 
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peatedly,  but  an  enumeration  of  them  is  not  necessary.  The 
instance  I  have  given  shows  the  impracticability  of  continuing 
parallel  litigations  of  the  same  matters  in  the  two  courts.  In- 
deed evidence  or  illustration  of  such  a  fact  seems  hardly  neces- 
sary, for  it  is  within  the  observation  of  every  one,  that  on  the 
complicated  and  vexed  questions  which  come  under  the  inves- 
tigation of  courts  of  justice,  (and  this  is  certainly  embraced  in 
that  class,)  courts,  like  individual  minds,  must  differ  frequently. 
Every  dissent  of  a  member  of  a  court,  and  every  reversal  by  an 
appellate  court  of  the  decision  of  its  inferior,  are  instances  of 
difference  of  judicial  opinion  on  exactly  the  same  facts,  stated 
in  exactly  the  same  words ;  and  neither  of  these  cases  of  differ- 
ence is  of  rare  occurrence.  Both,  on  the  contrary,  are  very 
common. 

The  two  courts  thus  pursuing  opposite  courses  of  decision,  it 
is  manifestly  desirable  that  the  litigation  in  one  should  be  sus- 
pended, and  the  whole  controversy  carried  to  its  conclusion  in 
the  other.  It  is  more  than  desirable.  It  is  indispensable  to  a 
reasonable,  orderly  and  decorous  administration  of  justice. 

How  shall  this  be  accomplished?  How  shall  it  be  decided 
in  which  court  it  shall  be  continued  ?  And  when  that  is  decided, 
how  shall  the  decision  be  enforced  1  Assuming  that  the  two 
courts  have  jurisdiction  to  the  same  extent,  and  can  administer 
justice  wTith  equal  facility  and  benefit,  the  rule  that  the  court 
first  having  cognizance  of  the  subject  shall  retain  it  and  draw 
the  litigation  wholly  to  itself,  seems  to  be  properly  applicable. 
It  is  perfectly  free  from  odium,  is  consistent  with  the  fullest 
comity,  and  the  most  delicate  respect,  for  the  other  tribunal.  If 
there  be  no  reason  in  the  constitution  of  the  courts  why  one  is 
more  competent  under  all  circumstances,  existing  or  likely  to 
arise,  to  assume  the  whole  of  this  controversy  and  conduct  it  to 
an  issue  than  the  other,  priority  in  acquiring  possession  of  the 
case  may  with  propriety  be  allowed  to  determine  in  which  it 
shall  proceed.  On  the  subject  of  jurisdictional  power,  there 
can  surely  be  no  objection  to  this  court,  succeeding  as  it  does  to 
all  the  powers  of  the  court  of  king's  bench,  and  having,  on 
every  subject  within  the  jurisdiction  of  a  state  court,  the  fullest 
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common  law  jurisdiction,  it  has  also  all  the  powers  of  the  late 
court  of  chancery  in  the  administration  of  equity;  and,  territo- 
rially, its  jurisdiction  for  every  purpose  is  co-extensive  with  the 
state. 

The  jurisdiction  of  the  common  pleas,  on  the  contrary,  for 
many  purposes,  is  limited  to  the  county,  and  although  it  may 
now  have  jurisdiction  over  all  the  parties  to  this  litigation,  cir- 
cumstances may  not  improbably  arise  in  which  the  addition>of 
a  party  residing  or  tarrying  without  the  county,  or  any  one  of 
numerous  other  causes,  may  make  the  more  comprehensive  jur- 
isdiction of  this  court  desirable,  and  necessary  to  the  complete 
determination  of  the  controversy. 

The  suit  by  the  city  against  Conover  in  this  court,  after  the 
decision  by  Mr.  Justice  ROOSEVELT,  was  discontinued.  The 
precise  time  when  this  was  done  does  not  appear  from  the  pa- 
pers before  me,  but  I  think  that  it  may  have  been  before  the 
suit  in  the  common  pleas  was  commenced. 

After  that  decision,  however,  and  before  the  commencement 
of  the  suit  in  the  common  pleas,  the  earlier  of  these  suits  was 
commenced  in  this  court  by  Conover  against  the  city  and  Dev- 
lin. Whether  it  was  commenced  before  or  after  the  discontinu- 
ance of  the  one  in  this  court  brought  by  the  city,  does  not,  I 
think,  appear ;  but  the  decision  by  Mr.  Justice  ROOSEVELT  in 
that  suit,  dissolving  the  injunction  on  motion,  was  made  on  the 
13th,  and  the  earlier  of  these  suits  was  commenced  on  the  14th 
day  of  July ;  so  that  the  probability  is,  and  I  suppose  I  may  as- 
sume, in  the  absence  of  evidence  to  the  contrary,  that  that  suit 
of  the  13th  was  in  existence  on  the  14th.  This  court  then,  first 
became  possessed  of  the  subject  of  this  litigation  by  the  com- 
mencement of  that  suit  on  the  27th  of  June  last ;  and  since  that 
time,  has  never  been  without  at  least  one  suit  on  that  subject 
between  the  same  parties.  The  aid  of  this  court  was  then  in- 
voked by  the  city  in  a  suit  against  Conover.  The  city  having 
thus  selected  the  forum  in  which  it  chose  to  implead  him,  he, 
when  on  the  14th  of  the  following  month  (July)  he  had  occasion 
for  the  first  time,  to  invoke  the  aid  of  a  court  of  general  juris- 
diction, commenced  his  suit  here,  whither  he  had  been  already 
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•brought,  and  where  he  then  was  a  defendant  in  a  suit  by  the 
same  parties,  on  the  same  subject  matter. 

In  the  suit  first  commenced  in  this  court  by  the  city  against 
Conover,  the  rights  of  the  plaintiff  therein  to  the  books  and  pa- 
pers as  against  Conover,  were  the  basis  of  the  claim ;  and  it  is 
apparent,  from  the  opinion  of  Mr.  Justice  ROOSEVELT,  on  the 
motion  for  an  injunction,  that  both  the  title  of  the  plaintiffs  to 
the  books,  &c.,  and  the* rights  of  Conover  as  the  officer,  were 
set  up  and  discussed,  substantially  as  they  have  been  since. 

In  commencing  his  suit  against  the  city  and  Devlin,  on  the 
14th  of  July,  he  was  bound,  by  a  regard  for  propriety,  if  no 
other  law,  not  to  seek  to  wrest  the  litigation  from  the  court  in 
which  it  had  been  commenced,  by  appealing  to  another  court 
for  the  relief  he  required,  and  accordingly  he  sought  counter  re- 
lief, as  he  should  do,  in  this  court,  then  having  the  litigation 
before  it.  It  was  the  right  of  the  party  first  appealing  to  the 
court  to  select  his  tribunal.  The  city  had  exercised  that  right, 
and  Conover  was  bound  to  follow  to  the  same  court,  and  not 
by  seeking  another,  to  embarrass  and  entangle  matters  already 
more  than  sufficiently  complicated. 

All  the  suits  between  these  parties,  from  the  one  commenced 
by  the  city  on  the  27th  of  June,  have  been  on  the  same  subject, 
the  rights  of  the  parties  to  these  books,  &c.  In  all,  the  city 
has  claimed  to  withhold  them  by  virtue  of  its  ownership,  they 
having  been  bought  and  paid  for  with  its  funds;  and,  in  all, 
Conover  has  claimed  possession  of  them  by  virtue  of  his  office  ; 
and  in  all,  since  the  decision  in  his  favor  in  the  statutory  pro- 
ceeding, he  has  claimed  that  as  an  adjudication  of  his  right. 

It  was  urged  on  the  argument  in  opposition  to  this  motion, 
that  the  pleadings  in  the  suit  or  suits  in  this  court,  at  the  time 
the  suit  in  the  common  pleas  was  commenced,  were  not  suffi- 
ciently comprehensive  to  enable  the  court  to  determine  the  whole 
matter  in  controversy.  I  am  not  certain  that  that  is  the  case  ; 
but  it  is  not  necessary  for  the  purposes  for  which  I  am  referring 
to  those  suits,  that  they  should  have  been.  I  do  not  attempt 
to  show  or  say  that  any  two  of  the  suits,  or  the  pleadings  in 
them,  have  been  exactly  and  in  all  respects  alike.  They  have 
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been,  all  of  them,  concerning  the  same  subject  matter  however  ;• 
all  have  had  the  same  general  end  in  view ;  on  the  one  hand, 
Conover  has  always  endeavored  on  the  same  ground  to  get  the 
books,  &c.  ;  and,  on  the  other,  the  city  has  endeavored,  on  the 
same  ground  to  defeat  his  claim,  and  keep  them  from  him;  and 
if  any  facts  since  deemed  material  on  either  side,  were  not  con- 
tained in  the  earlier  pleadings,  they  could  readily  have  been  in- 
troduced by  way  of  amendment  or  supplement,  and  their  absence 
furnished  probably  no  necessity  for  even  a  new  suit,  and  if  it 
did,  it  certainly  furnished  none  for  flying  to  a  new  court. 

It  seems  to  me  quite  evident,  from  what  has  been  said,  that 
this  whole  litigation  should  be  drawn  to  one  or  the  other  of  the 
two  courts;  that  it  cannot,  with  advantage  to  the  litigants,  or 
without  detriment  to  the  public  interest,  be  suffered  to  proceed 
as  it  has  done — a  step  in  one  court  in  one  direction  followed  by 
a  step  in  the  other  court  in  an  opposite  direction ;  and  that  it 
should  be  arrested  in  one  or  the  other. 

How  shall  this  be  accomplished  ?  Neither  court  will,  or  per- 
haps can,  interfere  directly  with  the  action  of  the  other.  Either 
may,  however,  operate  on  the  suitors  before  it ;  and  the  mode 
urged  in  this  motion  seems  to  me  quite  proper.  At  all  events, 
an  injunction  is  the  means  sanctioned  by  precedent  in  such  cases. 
,It  is  the  measure  in  familiar  use  for  that  purpose,  and  I  see  no 
reason  why  it  should  not  be  adopted  in  this  case. 

It  was  urged  on  the  argument,  that  injunctions  in  such  cases 
had  only  been  used  to  restrain  suits  in  courts  of  law,  and  that 
such  a  remedy  as  to  suits  in  courts  of  equity  had  not  been 
adopted  in  practice  ;  and  the  fact  must  be  very  much  so ;  for 
until  recently,  no  instance  has  occurred  in  this  country,  or  in 
that  whence  we  derive  our  jurisprudence,  of  the  existence  of 
two  courts  of  equity  in  the  same  state,  having  concurrent  juris- 
diction in  cases  of  the  same  class.  Of  course,  the  practice  can- 
not have  obtained  under  such  circumstances;  but  there  is  no 
reason  in  principle,  why  in  cases  of  this  kind,  it  should  not  be 
applied  to  a  court  of  equity  as  well  as  to  a  court  of  law.  Is 
there  any  doubt  that  a  court  of  equity  would  restrain  proceed- 
ings against  its  officers  for  acts  done  in  their  official  character, 
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if  those  proceedings  were  in  another  court  having  equity  pow- 
ers, as  readily  as  if  they  were  in  a  court  having  only  common 
law  powers  ?  If,  for  instance,  a  receiver  or  a  guardian,  or  a 
committee  of  a  lunatic,  appointed  in  one  of  our  courts,  were 
prosecuted  in  any  other  court  for  his  official  acts,  is  there  any 
doubt  that  the  court  from  which  he  derived  his  authority  would 
enjoin  such  a  suit ;  and  would  it  make  any  difference  whether 
it  was  pending  in  a  court  having  equity  as  well  as  common  law 
powers,  or  in  one  having  common  law  powers  only? 

So,  in  the  case  of  a  bill  of  peace,  which  this  case  in  all  re- 
spects very  much  resembles,  is  there  any  reason  to  suppose  that 
if  the  suits,  which  it  would  otherwise  be  proper  to  restrain, 
were  pending  in  courts  having  equity  as  well  as  common  law 
powers,  they  would  not  for  that  reason  be  restrained  1  If  so  in 
this  state,  where  all  courts  have  equity  as  well  as  common  law 
powers,  the  beneficent  remedy  known  by  that  name  must  be 
abandoned,  certainly  where  the  suits  to  be  restrained  are  in  more 
than  one  court. 

And  so  in  every  case  where  the  restraint  was  demanded  for 
any  other  reason  than  because  the  court  in  which  the  suit  was 
pending  lacked  the  power  of  administering  equity.  Restraint 
for  that  reason  cannot  now  be  required  in  a  system  like  ours, 
where  all  courts  have  those  powers.  The  existence  of  equity 
powers  in  the  courts  will  do  away  with  the  necessity  for  such 
restraint  in  a  large  class  of  cases,  because  the  absence  of  those 
powers  was  often  the  cause  for  restraining  proceedings  in  such 
a  court,  on  the  ground  that  the  controversy  could  not  properly 
be  ended  and  disposed  of  without  the  exercise  of  them ;  but  it 
is  only  in  cases  of  that  class  that  the  existence  of  equity  powers 
in  the  courts  is  at  all  material  in  determining  whether  the  pro- 
secution of  suits  in  them  shall  be  restrained.  Suppose,  for  in- 
stance, that  an  equity  suit  were  commenced  in  this  court  against 
ten  or  twelve  defendants,  and  one  defendant,  having  occasion 
for  affirmative  relief  which  would  properly  authorize  the  filing 
of  a  cross  bill,  should  commence  a  suit  in  that  nature  in  the 
common  pleas,  and  another  should  file  one  in  the  superior  court, 
and  another  should  file  his  in  the  city  court  of  Brooklyn,  and 
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another  should  file  one  in  a  court  of  New- Jersey,  and  another 
in  Connecticut,  all  those  courts  having  plenary  equity  as  well 
as  common  law  powers,  \vho  can  doubt  that  some  one  of  the 
courts  would  be  bound   to  restrain   the   parties  before  it,  from 
proceeding  in  the  other  courts,  and  draw  the  entire  litigation  to 
itself?     Who  would  be  found  to  insist  that  the  parties  plaintiff 
in  none  of  those  suits  should  be  restrained,  because  forsooth, 
the  courts  had  equity  as  well  as  common  law  powers?     I  may 
add,  who,  would  doubt  which  court  should  issue  this  mandate, 
this  court  having  first  had  possession  of  the  subject  matter  of 
the  controversy,  and  having  ample  powers  to  determine  it  in 
all  its  parts  ?     Undoubtedly,  the  case  of  Grant  agt.  Quick,  (5 
Sandf.  S.  C.  R.,  622,)  was  very  properly  decided  ;  and  if  a  case 
were  wanting  to  illustrate  the  necessity  of  confining  litigation 
between  the  same  parties  on  the   same  subject  matter,  to  the 
court  in  which  it  originates,  when  the  court  has  ample  power 
to  dispose  of  it  legally  and  equitably,  (which  is  all  there  is  in 
that  case,  and  all  it  is  properly  an  authority  for,)  I  would  com- 
mend the  litigations  I  am  considering,  as  an  illustration  never 
to  be  surpassed.     It  is  not  a  little  remarkable,  if  an  authority 
so  apposite  as  that  escaped  the  attention  of  counsel  so  astute,  in 
this  suit  in  the  common  pleas.     In  that  case  (Grant  agt.  Quick,) 
it  appeared  that  a  suit  had  been  brought  by  Quick  against 
Gntnt,  in  the  common  pleas,  to  compel  the  surrender  of  certain 
securities,  and  Grant,  (the  defendant  in   the  common  pleas,) 
commenced  a  suit  in  the  superior  court  against  Quick  for  some 
relief,  properly  matter  for  a  cross  bill,  and  obtained  an  injunc- 
tion restraining  the  suit  in  the  common  pleas,  and,  on  motion, 
it  was  dissolved  by  the  court,  by   Mr.  Justice  DUER,  saying: 
il  The  prior  institution  of  that  suit  (meaning  Quick  agt.  Grant 
in  the  common  pleas,)  and  its  actual  pendency,  are  regarded  by 
me  as  conclusive  reasons  for  granting  the  motion  in  its  full  ex- 
tent," &c.     "  It  may  be  true,  that  all  the  matters  set  forth  in 
this  complaint  cannot  with  propriety  be  set  forth  in  an  answer," 
&c.,     *     *     *     "  or  if  contained  there,  cannot  be  made  the 
ground  of  the  affirmative  relief  to  which  the  plaintiff  deems  him- 
self entitled  ;  but  there  is  one   obvious  and   conclusive  reply. 
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If  affirmative  relief  cannot  be  granted,"  &c.,  *  *  *  "upon 
his  answer,  he  may  file  a  complaint  in  the  common  pleas,  in  the 
nature  of  a  cross  bill,  and  that  court  will  stay  proceedings  in  the 
first  suit,  until  both  are  at  issue,  so  that  both  may  be  decided  at 
the  same  time,"  &c.  *  *  *  "  There  will  be,  in  reality, 
but  one  controversy.  The  prior  jurisdiction  which  that  court 
has  acquired  I  have  no  right,  and  will  not  attempt  to  disturb." 
How  fatal  would  these  principles  have  been  to  the  injunction^  and 
the  whole  suit  in  the  common  pleas!  The  correctness  of  that  de- 
cision, and  of  the  opinion  of  Mr.  Justice  DUER,  will  never  be 
questioned  by  a  lawyer.  "  This  decision,"  says  the  Reporter, 
"  was  approved  by  the  judges  of  that  court,  and  those  of  the 
supreme  court  in  this  district,  and  the  common  pleas."  I  am 
sure  it  must  have  been.  It  is  still  approved  by  this  court ;  and 
it  having  been  cited  in  this  matter  in  the  common  pleas,  and  the 
case  there  showing  what  appears  fully  here,  that  there  was  at 
least  one  suit  pending  in  this  court  between  the  same  parties  re- 
spectipg  the  same  subject  matter,  and  that  another  of  an  earlier 
date,  by  the  same  plaintiffs  as  the  one  there,  was  either  still 
pending  here,  or  had  just  been  discontinued  after  a  decision  in 
it  adverse  to  the  plaintiffs,  I  should  have  expected  that  the 
learned  first  judge  of  that  court  would  have  given  utterance  to 
the  operations  of  his  mind,  in  language  not  unlike  that  of  our 
eloquent  and  venerable  coternporary  of  the  superior  court,  and 
that  he  would  have  embraced  the  opportunity  to  reiterate  his 
commendation  of  the  spirit  of  enlightened  equity  and  elevated 
comity  on  which  the  decision  in  that  case,  proceeds. 

My  conclusions  are  : — 

I.  That  the  right  to  those  books  and  papers  as  to  the  parties 
hereto,  Devlin  and  Conover,  is,  by  virtue  of  the  decision  in  the 
statutory  proceeding  between  them,  res  adjudicata,  and  that  they 
are  concluded  thereby. 

II.  That  as  to  the  city,  it.  has  rights  to  them,  but  that  those 
rights  are  chiefly  for  the  purposes  and  uses  of  the  office  to  which 
they  have  been  dedicated  by  it. 
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III.  That  as  to  all  the  rights  the  city  has  on  that  ground,  it 
was  represented  by  the  officer  in  that  proceeding,  and  as  to  them 
it  was  bound  by  the  decision  therein  as  a  privy. 

IV.  That  as  to  the  rights  of  the  city  other  than  those  it  has 
through  the  office,  (if  it  have  any  others,)  they  are  entirely  sub- 
ject to  those  of  the  office,  and  are  only  the  residuum,  or  what  re- 
mains after  all  the  purposes  of  the  office,  for  which  they  are  or 
may  be  serviceable,  have  been  answered. 

V.  That  as  to  those  rights,  which,  at  most  are  rights  to  them 
only  as  articles  of  merchandize,  and  not  for  their  contents  or 
value  as  connected  with  the  office,  they  being  subordinate  to 
the  rights  of  the  office,  they  constitute  the  basis  of  no  legal  claim 
against  the  officer,  and  particularly  of  none  to  an  adverse  pos- 
session of  them,  or  to  a  restraint  of  the  use  of  them  by  him,  and 
therefore,  constitute  no  reason  against  the  granting  of  the  mo- 
tion for  an  injunction  in  this  case. 

VI.  As  to  the  course  of  litigation  on  this  subject : — that  the 
court  first  having  possession  of  the  case — its  power  being  ade- 
quate to  the  administration  of  complete  justice  in  the  premises — 
should  retain  its  jurisdiction  and  confine  the  litigation  to  that 
forum. 

VII.  That  efforts  by  either  party  (and  particularly  by  the 
party  invoking  the  aid  of  the  court  first  in  possession  of  the 
case)  to  divert  the   litigation  to  another  court,  should  be  re- 
strained, and  that  for  that  purpose  an  injunction  is  the  usual  and 
proper  remedy. 

VIII.  That  it  is  most  especially  the  duty  of  the  court  not  to 
permit  a  transition  from  it  to  another  court  by  such  a  party,  af- 
ter an  adverse  decision  on  his  claim  in  the  court  to  which  re- 
sort is  first  had  by  him. 

IX.  That  the  practice  in  courts  of  equity,  of  confining  litiga- 
tion  on    a   subject  to  the  court  in  which  it  originates,  is  of 
peculiar  value  in  this  case ;  that  it  seems  to  be  necessary  to  a 
consistent,  orderly,  and  effectual  administration  of  justice;  and 
especially  so  to  that  desideratum  in  all  cases  like  this,  a  speedy 
termination  of  controversy. 

X.  That  the  propriety  of  the  remedy  in  a  case  of  this  kind 
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is  not  affected  by  the  fact  that  the  court  secondly  acquiring 
jurisdiction  of  the  matter,  has  equity  as  well  as  common  law 
powers. 

The  injunction  asked,  therefore,  must  be  granted ;  but  no 
sufficient  ground  for  the  appointment  of  a  receiver  shown,  nor 
will  arise  from  the  injunction  now  ordered,  and  that  part  of  the 
motion  must  be  denied. 


V 
V 

SUPREME  COURT. 


.£..    EZRA  H.  BENEDICT  agt.  RALPH  WARRINER  and  others. 


he  only  law  regulating  sheriff's  fees  in  civil  actions  is  contained  in  the  Revised 
Statutes,  (2  R.  S.  645,  §  38.) 
Although  many  of  the  services  for  which  fees  are  there  provided,  and  most  of  the 

X>~S 

process  therein  named,  have  become  obsolete  since  the  adoption  of  the  Code, 
yet  sheriffs  must  be  allowed  for  services  now,  the  same  rates  given  by  the  Re- 
vised Statutes,  for  services  of  similar  character,  previous  to  the  adoption  of  the 
Code. 

The  service  of  a  notice  of  the  object  of  suit,  with  the  summons  in  a  foreclosure 
case,  is  provided  for  by  the  Code,  (§  131,)  and  when  served  by  the  sheriff  his 
certificate  of  service  is  made  proof  of  the  fact,  (§  138.)  But  the  statute  gives 
no  fee  to  the  sheriff  for  such  service  ;  nor  is  there  anything  in  the  sheriff's  fee 
bill  for  which  it  is  a  substitute,  or  to  which  it  bears  any  analogy.  As  to  that 
service,  the  sheriff  stands  precisely  as  any  other  person. 

When,  therefore,  such  service  is  actually  rendered  by  the  sheriff,  or  by  any  per- 
son, other  than  the  party  or  his  attorney,  there  is  no  objection  in  allowing  to 
the  prevailing  party  a  reasonable  sum  for  such  service,  (no  copy  of  notice  can 
be  allowed,)  as  disbursements,  if  separately  stated  and  duly  verified. 

For  such  service,  one-half  the  sum  allowed  for  serving  the  summons,  is  deemed 
sufficient  ;  that  is,  twenty-five  cents  for  each  defendant  served. 

When  such  notice  is  served  by  the  sheriff,  the  certificate  of  service  should  be 
embodied  in  the  return  to  the  summons;  but  whether  it  be  or  not,  no  fee  is 
provided  for  it,  nor  can  any  be  allowed.  Unlike  the  certificate  to  the  summons, 
it  is  not  a  return  to  process. 

The  sheriff  is  entitled  for  a  return  to  the  summons  issued  to  each  county  twelve 
and  a  half  cents;  and  for  every  mile  travelled  in  going  (one  way)  to  be  com- 
puted from  the  court-house,  six  cents  ;  but  only  one  travel  fee  can  be  allowed 
upon  each  writ. 
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Saratoga  Special  Term,  September,  1857. 

MOTION  for  re-adjustment  of  costs. 

On  application  for  the  adjustment  of  costs  in  this  action,  the 
plaintiff  claimed  to  be  allowed  as  disbursements,  the  following 
items  for  the  service  therein  named. 

Sheriff's  fees  for  serving  summons  and  notice  of  objects  of  suit 
upon  five  defendants  in  the  city  of  Troy,  $6  ;  for  like  service 
on  one  defendant,  in  the  city  of  Albany,  $1.13  ;  for  the  like 
service  on  five  defendants,  at  Saratoga  Springs,  $5.62  ;  for  the 
like  service  on  five  other  defendants,  at  Saratoga  Springs,  $7.50 ; 
for  the  like  service  on  two  other  defendants,  at  Saratoga  Springs, 
$3.26. 

These  several  items  were  properly  objected  to  as  overcharged. 
It  was  agreed  that  the  cities  of  Troy  and  Albany,  were  both 
shire  towns,  and  that  Saratoga  Springs  was  but  seven  miles  dis- 
tant from  the  court-house.  The  clerk  disregarded  the  several 
objections,  and  allowed  the  whole  sum  claimed.  The  defend- 
ant now  moves  for  a  re-adjustment. 

C.  S.  LESTER,  for  the  motion. 
WM.  T.  ODELL,  opposed. 

JAMES,  Justice.  The  only  law  regulating  the  fees  of  sheriffs 
in  civil  actions,  is  to  be  found  in  the  Revised  Statutes,  (2  R.  S. 
645,  §  38.)  Many  of  the  services  for  which  fees  are  there  pro- 
vided, and  most  of  the  process  therein  named,  have  become  ob- 
solete since  the  adoption  of  the  Code  of  Procedure  ;  and  it  is  to 
be  hoped  that  the  legislature  will,  at  an  early  day,  so  amend 
the  sheriffs'  fee  bill,  as  to  have  it  conform  to  the  present  system 
of  practice. 

But  while  the  present  laws  continue,  sheriffs  will  be  allowed 
for  services  now,  the  same  rates  given  by  the  Revised  Statutes 
for  services  of  similar  character,  previous  to  the  adoption  of  the 
Code. 

The  fees  given  by  the  Revised  Statutes,  so  far  as  applicable 
to  the  present  motion,  are  as  follows  :  "  For  serving  A  capias  ad 
respondendum,)  writ  of  replevin,  summons,  or  any  other  process, 
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by  which  a  suit  shall  be  commenced  in  a  court  of  law,  citation, 
scire  facias  or  declaration,  when  there  shall  have  been  no  pro- 
cess previous  thereto,  fifty  cents  ;  for  travelling  in  making  such 
service,  six  cents  per  mile,  for  going  only,  to  be  computed  in 
all  cases,  from  the  court-house  of  the  county,  and  returning  a 
writ,  twelve  and  a  half  cents." 

The  summons  is  now  the  substituted  process  for  the  com- 
mencement of  civil  actions,  (Code,  §  127.)  It  may  be  served  by 
the  sheriff,  or  by  any  other  person,  except  a  party ;  but  when 
served  by  the  sheriff,  his  certificate  is  made  proof  of  such  ser- 
vice, (Code,  §§  133,  138.)  For  serving  a  summons,  the  sheriff 
is  entitled  to  fifty  cents  for  each  defendant  served.  He  is  also 
entitled  to  six  cents  per  mile,  for  going  only,  to  be  computed 
from  the  court-house.  But  this  fee  only  applies  to  the  process 
itself,  and  not  to  the  number  of  defendants  named,  or  who  may 
be  served.  But  one  travel  fee  can  be  charged  on  the  same  pro- 
cess. For  the  certificate  required  by  Code,  §  138,  no  compen- 
sation is  provided  by  that  name,  but  as  it  is  an  act  which  the 
officer  is  bound  to  perform,  and  invested  with  all  the  force  and 
attributes  of  a  former  return  to  a  writ,  it  must  be  regarded  as 
the  substitute  for  a  return,  and  the  officer  entitled  to  the  fees 
allowed  for  such  service. 

This  was  an  action  for  the  foreclosure  of  a  mortgage  on  which 
notice  of  the  object  of  the  action  wTas  served  by  the  sheriff,  with 
the  summons.  The  service  of  such  a  notice  with  the  summons 
is  provided  for  by  the  Code,  (§  131,)  and  when  served  by  the 
sheriff,  his  certificate  of  service  is  made  proof  of  the  fact,  (§  138.) 
But  the  statute  gives  no  fee  to  the  sheriff  for  such  service,  nor 
is  there  anything  in  the  sheriffs'  fee  bill,  for  which  it  is  a  sub- 
stitute, or  to  which  it  bears  any  analogy. 

It  cannot  be  regarded  as  any  part  of  the  process,  as  it  was  en- 
tirely optional  with  the  plaintiff  whether  he  would  give  the  no- 
tice or  not ;  and  the  summons  was  perfect  without  it.  As  to 
that  service,  therefore,  the  sheriff  stands  precisely  as  any  other 
person. 

In  Gallagher  agt.  Eagan,  (2  Sand.  742,  745,)  it  was  held  that 
for  such  services,  whether  performed  by  the  sheriff  or  any  other 
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person,  the  fee  of  thirty- seven  and  a  half  cents,  might  be  al- 
lowed in  analogy  to  the  fee  formerly  allowed  by  statute  for  the 
same  service,  in  the  late  court  of  chancery.  When  such  ser- 
vice is  actually  rendered  by  the  sheriff,  or  by  any  person, 
other  than  the  party  or  his  attorney,  I  can  see  no  objection  in 
allowing  to  the  prevailing  party  a  reasonable  sum  for  such  ser- 
vice as  disbursements,  if  separately  stated  and  duly  verified. 
The  fee  spoken  of  in  Gallagher  agt.  Eagan,  was  for  copy  of  no- 
tice and  service.  Under  no  color  or  pretence  can  there  be  an 
allowance  for  copy  of  the  notice.  The  service  is  the  only  mat- 
ter wn*ch  can  be  allowed,  and  for  that,  one  half  the  sum  allowed 
for  serving  the  summons  I  deem  sufficient.  It  is  performed  at 
the  same  time  witi,  the  service  of  the  summons,  and  affords  am- 
ple compensation  for  the  labor. 

When  such  notice  is  served  by  the  sheriff,  the  certificate  of 
service  should  be  embodied  in  the  return  to  the  summons,  but 
whether  it  be,  or  be  not,  no  fee  is  provided  for  it,  nor  can  any 
be  allowed.  Unlike  the  certificate  to  the  summons,  it  is  not  a 
return  to  process. 

I  shall,  therefore,  direct  the  clerk  to  re-adjust  the  costs  in  this 
case,  and  to  allow  to  the  plaintiff  as  disbursements  for  each  de- 
fendant served  by  the  sheriff  with  the  summons,  fifty  cents ; 
for  each  defendant  served  by  the  sheriff  with  the  notice  of  ob- 
ject of  suit,  twenty-five  cents  ;  for  a  return  to  the  summons 
issued  to  each  county,  twelve  and  a  half  cents;  and  for  every 
mile  travelled  in  going,  to  be  computed  from  the  court-house, 
six  cents,  but  only  one  travel  fee  to  be  allowed  upon  each 
writ. 
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THURSTON  agt.  MARSH. 

Whether  a  tender  can  now  be  made  after  suit  brought,  except  in  the  form  of  an 
offer  to  allow  judgment,  is  very  doubtful.  It  certainly  cannot  in  an  equity 
suit. 

Therefore,  where  the  defendant -after  service  of  the  complaint,  in  a  foreclosure 
suit,  claiming  the  whole  principal  (not  due)  and  interest,  on  default  of  payment 
of  interest,  paid  the  amount  of  interest  due,  into  court  upon  an  ex  parte 
order,  (similar  to  the  old  practice.) 

Held,  that  he  had  mistaken  the  practice.  He  should  have  offered  to  pay  the  in- 
terest accrued,  and  upon  its  refusal,  and  a  reasonable  excuse  for  the  default, 
have  obtained  an  order  to  stay  all  proceedings  till  a  further  default,  if  any 
should  accrue. 

New- York  Special  Term,  November,  1857. 

MOTION  to  vacate  an  ex  parte  order  permitting  defendant  to 
pay  money  into  court. 

This  was  an  action  for  the  foreclosure  of  a  bond  and  mort- 
gage, to  secure  the  payment  of  $2,750,  in  three  years,  but  con- 
taining an  interest  clause  to  the  effect  that  in  case  of  default  in 
paying  the  interest  on  any  day  it  was  made  payable,  and  it  re- 
mained unpaid  and  in  arrear,  for  the  space  of  ten  days,  the 
whole  principal,  at  the  option  of  the  plaintiff,  would  become 
due  and  payable.  The  complaint  alleged  a  default  in  the  pay- 
ment of  $96  25-100,  six  months'  interest,  which  became  due  and 
payable  on  the  19lh  of  September,  1857,  and  that  the  same  had 
remained  unpaid  and  in  arrear,  for  the  space  of  ten  days,  where- 
fore the  plaintiff  had  elected  to  claim  to  have  the  whole  princi- 
pal sum  secured  by  the  mortgage  ;  and  that  by  reason  thereof, 
there  was  justly  due  the  plaintiff,  upon  the  said  mortgage,  the 
said  principal  sum  with  interest,  &c.  ;  and  in  the  usual  form, 
asked  for  a  sale  of  the  mortgaged  premises. 

Before  putting  in  his  answer  and  upon  the  complaint  alone,  the 
defendant  obtained  the  following  ex  parte  order,  which  the 
plaintiff  now  moves  to  vacate.  The  motion  was  submitted  on 
written  arguments. 
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(Title  of  cause.} — On  motion  of  James  Moncrief,  attorney  for 
the  defendants  in  this  action,  it  is  ordered  that  the  defendants 
have  leave  to  bring  into  court  the  sum  of  ninety-eight  dollars, 
admitted  by  them  to  be  due  the  plaintiff  in  this  cause,  and  that 
thereupon  (unless  the  plaintiff  shall  accept  thereof  with  costs, 
to  be  taxed  in  full  discharge  of  this  action,)  the  same  shall  be 
struck  out  of  said  plaintiff's  complaint  in  this  action,  and  the 
same  shall  be  paid  out  of  court  to  the  plaintiff  or  his  attor- 
ney, and  that  on  the  trial  of  the  issue  (to  be  joined)  in  this  ac- 
tion, the  said  plaintiff  shall  not  be  permitted  to  give  evidence  for 
the  sum  so  brought  into  court.  October  26th,  1857. 

[Signed,]         J.  J.  ROOSETELT. 

After  getting  this  order,  defendant  put  in  his  answer,  alleging 
among  other  things,  that  he  had  paid  the  amount  of  the  interest 
into  court,  as  appeared  by  copy  of  the  order  and  clerk's  receipt, 
annexed  to  his  answer. 

ALLAN  MELViLLE,/or  motion,  made  the  following  argument : 

This  is  not  a  case  unprovided  for  by  the  Code,  provision  is 
made  by  sections  385.  89th  Rule  does  not  permit  resort  to  the 
old  practice,  where  the  Code  provides  a  remedy.  If  so,  why 
the  Code. 

The  objection  to  the  order  is,  that  if  permitted  to  stand  with- 
out complaint,  it  may  prejudice  the  plaintiff.  It  either  means 
something  or  nothing. 

Without  hearing  the  plaintiff,  an  important  allegation  is  struck 
out  from  his  complaint,  and  he  is  not  to  be  permitted  to  give 
evidence  of  it.  Where  is  the  precedent  for  this? 

In  equity  there  was  never  any  such  practice  as  payment  of 
money  into  court  by  the  defendant,  on  his  motion.  In  some 
cases,  plaintiff"  could  compel  defendant  to  pay  money  into  court. 
(2  Barb.  Ch.  Pr.,  236,  and  1  Hoffman's  Ch.  Pr.  319,  where 
cases  are  cited  at  length.) 

And  even  at  law  payment  of  money  into  court,  was  only  al- 
lowed where  the  action  was  brought  only  for  a  sum  certain  or 
capable  of  being  ascertained  by  mere  calculation,  and  therefore  in 
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trespass,  case,  trover  and  replevin,  it  was  not  allowed.  (1  Burrill, 
406,  1st  Ed.;  andsee  2  R.  S.  553,)  permitting  tenders  after  suit 
brought  in  actions  at  law,  a-nd  also  9  How.  398,  CLERKE,  J. 

This  action  being  for  the  foreclosure  of  a  mortgage,  is  for 
something  more  than  the  recovery  of  money,  (3  Jlbbott,  373.) 
It  is  a  proceeding  in  rem. 

If  this  practice  is  to  be  sanctioned,  the  form  of  the  order  is 
wrong,  in  preventing  evidence  of  part  of  the  plaintiff's  claim, 
the  rule  at  law  being,  that  if  the  plaintiff  succeeds,  he  recovers 
the  whole  amount  claimed,  and  credits  what  has  been  paid  into 
court.  (7  Hill,  30.) 

The  order  should  be  vacated,  and  the  defendant  put  to  his 
offer  to  take  judgment  for  the  amount  he  admits  to  be  due,  un- 
der section  385. 

It  is  submitted,  that  this  court  should  protect  quiet  practition- 
ers from  such  startling  proceedings. 

The  practice  does  not  depend  upon  the  particular  facts  of  this 
case,  as  alleged  in  the  complaint,  nor  upon  the  nature  of  the 
defence,  because  the  motion  for  the  order  to  pay  in  was  made, 
and  order  obtained  before  the  answer  was  drawn  up,  as  the  fact  of 
payment  into  court,  is  set  up  in  the  answer. 

The  question  entirely  turns  upon  the  nature  of  the  action,  as 
one  for  the  foreclosure  of  a  mortgage  in  which  the  defendant  by 
his  application  before  answer,  admits  a  part  of  the  plaintiff's 
claim.  His  defence  to  the  other  part  of  the  relief  demanded,  is 
not  to  be  considered,  because  it  does  not  come  before  the  court 
properly  until  the  trial. 

If  the  Code  does  not  provide  a  way  in  section  385,  resort, 
must  be  had  (under  89th  rule,)  to  the  former  chancery  practice, 
which  did  not  permit  payment  of  money  into  court  on  defend- 
ant's application,  and,  therefore,  does  not  avail  the  defendant. 

JOHN  W.  EDMONDS,  opposed. 

It  appears  to  me,  that  the  plaintiff's  application  is  founded 
on  an  entire  misapprehension  of  the  practice  in  such  case,  and 
of  the  effect  of  paying  money  into  court. 

He  refers  to  section  385  of  the  Code,  which  relates  only  to  a 
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confession  of  judgment,  and  is  so  held  by  the  court.  (Johnson 
agt.  Sagar,  10  How.  453  ;  Emery  agt.  Emery,  9  Id.  130.) 

And  he  refers  to  1  Barb.  Ch.  Pr.  236,  which  relates  only 
to  plaintiff's  compelling  the  defendant  to  pay  money  into  court, 
which  he  admits  to  be  due. 

Our  case  is  neither,  but  is  simply  the  defendant's  admitting  he 
owes  so  much  and  paying  it,  not  confessing  a  judgment  for  it. 

Under  the  old  and  present  practice,  whenever  a  defendant 
pleads  tender,  he  must  bring  the  money  into  court.  How? 
Precisely  in  which  it  has  been  done  in  this  case.  (1  BurriWs 
Pr.  406;  1  Tidd's  Pr.  561.) 

Tidd,  p.  564,  says,  the  motion  for  leave  to  bring  money  into 
court,  is  a  motion  of  course. 

And  always  heretofore  the  practice  was  to  hand  the  money  to 
the  clerk,  take  his  receipt,  and  enter  rule  in  the  commonrule  book, 
and  then  serve  the  original  receipt  and  copy  rule,  on  the  plaintiff. 

The  plaintiff  is  never  prejudiced  by  this  act  of  the  defendant. 
There  are  only  two  modes  in  which  the  plaintiff"  can  be  affected 
by  it. 

1.  Where  he  takes  the  money  out  of  court,  then  his  act  in  so 
doing  it,  is  what  affects  him. 

2.  Where  the  court  finally  determines  that  he  is  not  entitled 
to  any  more,  and  there  he  ought  to  be  prejudiced. 

Neither  the  Code  nor  the  rules,  have  altered  the  old  practice 
where  a  party  acknowledges  he  owes  money,  and  wants  to  pay 
it.  Who  has  a  right  to  prevent  his  paying  it?  The  plaintiff 
won't  receive  it  from  him  ;  he  does  the  next  best  thing,  and 
that  is,  pays  into  court,  whence  the  plaintiff  can  take  it  out, 
whenever  he  pleases  and  the  defendant  never  can.  To  him  it 
is  gone  forever.  He  has  paid  it. 

The  only  thing  that  has  caused  any  embarrassment  is  this, 
that  now  the  judges  (in  this  district)  will  not  allow  the  clerk  to 
enter  any  common  rule  which  was  always  entered  by  the  party 
at  his  own  peril  afterwards. 

And  this  order  is  according  to  the  true  practice,  nothing  more 
than  a  common  order,  entered  ex  parteof  course,  and  entered  at 
the  peril  of  the  defendant,  and  in  no  way  affects  the  plaintiff, 
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unless  he  takes  it  out,  or  unless  the  court  shall  hereafter  adjudge 
in  the  matter. 

Therefore  it  was  I  advised  the  attorney  to  pay  the  money 
into  court,  according  to  the  old  practice,  and  make  his  applica- 
tion for  such  relief  as  the  court  might  grant  him  ;  he  thus  by 
paying  it  into  court,  showing  his  good  faith. 

ROOSEVELT,  Justice.  Tender  after  suit,  was  confined  to 
"  actions  at  law,"  (2  R.  S.  553.)  In  those  actions  costs  were 
fixed  and  not  discretionary.  They  were  adjusted  also,  to  each 
successive  service  in  the  cause.  There  was  no  per  centage  ap- 
plicable in  gross  to  the  whole.  Hence  the  Code  even  in  such 
actions  makes  no  provision  for  a  tender  as  distinguished  from  a 
confession.  It  permits  the  defendant  to  serve  an  offer  to  allow 
judgment  for  a  specific  sum  with  costs.  On  such  judgment  the 
per  centage  may  be  added  and  the  costs  thus  complete.  But 
no  provision  is  made  for  a  per  centage  without  a  judgment. 
Whether,  therefore,  a  tender  can  now  be  made  after  suit,  except 
in  the  form  of  an  offer  to  allow  judgment,  may  at  least  be 
doubted.  It  certainly  cannot,  as  it  seems  to  me,  in  a  foreclosure 
suit.  Such  suits,  it  is  well  known,  were  not  u  actions  at  law," 
as  understood  in  the  Revised  Statutes.  They  were  suits  in 
equity  and  subject  to  all  the  equitable  jurisdiction  of  the  court. 
They  are  so  still.  In  such  suits  costs  under  the  Code  "  may 
be  allowed  or  not,  in  the  discretion  of  the  court."  (Sec.  306.) 

The  defendant  has  mistaken  the  practice.  He  should  have 
offered  to  pay  the  interest  accrued,  and  upon  its  refusal,  and  a 
reasonable  excuse  for  the  seeming  want  of  precise  punctuality, 
have  obtained  as  he  might,  an  order  to  stay  all  proceedings  till 
a  further  default,  if  any  should  occur. 

Order  accordingly. 


ERRATUM. 

In  the  case  of  John  Monroe  and  others  agt.  John  Pilkington  and  others ; 
Wm.  B.  Scott  and  others  agt.  The  Same,  on  page  250,  by  some  mistake  Judge 
MITCHELL'S  name  was  omitted  in  the  opinion.  On  page  251  beginning  at  the 
last  paragraph,  read,  "MITCHELL,  Justice," 
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'EMENT.  A  defence  consisting  of  matter  in  abatement  only,  cannot 
be  set  up  in  an  answer  containing  matters  in  bar  of  the  action . .  61 

ACTION.  By  personal  representatives  of  a  deceased  plaintiff  for  causing  death 
by  wrongful  act,  neglect  or  default,  (Laws  1847,)  does  not  lie 
against  the  personal  representative  of  the  wrong-doer,  but  only 
against  the  wrong-doer  personally.  The  common  law  rule  that 
the  remedy  for  injuries  to  the  person  dies  with  the  wrong-doer, 
remains  unchanged 42 

A  cause  of  action  founded  in  tort,  (the  unlawful  withholding  posses- 
sion of  real  estate,)  is  personal  to  the  tort  feasor ;  it  dies  with  his 
person,  and  cannot  at  common  law  be  continued  against  his  gran- 
tee, by  a  transfer  of  his  interest  in  such  real  property 71 

Different  counts  setting  forth  several  distinct  causes  of  action  for  the 
same  indebtedness,  not  allowed.  And  where  such  appears  upon 
the  face  of  the  conjplant,  no  affidavit  by  the  defendant  that  there 
is  but  one  cause  of  action  is  necessary 91 

In  an  action  against  defendant  for  damages  for  personal  injuries, 
by  reason  of  a  dwelling-house  owned  by  him,  being  out  of  repair, 
and  it  appeared  by  the  complaint  that  third  persons  as  tenants 
and  not  the  defendant,  were  the  occupants,  Held,  that  it  was 
upon  the  tenants,  and  not  upon  the  landlord,  that  the  duty  of 
keeping  in  repair  presumptively  rested.  Complaint  bad  on  de- 
murrer    163 

Several  causes  of  action  upon  promissory  notes  may  be  united  in  the 
same  complaint.  They  are  not  improperly  united  simply  because 
they  are  not  separately  stated 184 

There  can  be  no  necessity  for  dividing  an  action  upon  tvro  promissory 

notes,  and  making  two  separate  actions  of  it 184 

VOL.  XIV.  37 
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ACTION.  Where  a  defendant  a  licensee  of  a  ferry  was  sued  for  damages,  and 
the  complaint  alleged  that  the  defendant  had  authorized  some 
other  person  to  run  the  ferry,  and  that  the  man  having  charge  of 
the  skiff  (which  caused  the  alleged  damage)  was  the  servant  of  the 
defendant's  lessee,  held,  that  the  defendant  was  not  liable  for  the 
wrongful  act  of  his  lessee,  or  his  lessee's  servant,  and  the  action 
could  not  be  maintained 257 

In  an  action  to  recover  the  possession  of  land,  it  is  sufficient  to  aver  in 
the  complaint  that  the  plaintiff  has  lawful  title  as  the  owner  in 
fee  simple,  to  the  premises ;  that  the  defendant  is  in  possession, 
and  urilawfcdly  withholds  possession  thereof  from  him 439 

A  sovereign  or  sovereign  state,  although  they  cannot  be  sued  in  the 
courts  of  another  state  to  enforce  any  remedy  against  them,  they 
may,  however,  be  made  parties  and  voluntarily  appear,  &c 517 

AFFIDAVIT.  An  order  extending  the  tune  to  answer  or  demur  to  a  com- 
plaint may  be  disregarded,  if  unsupported  by  a  sufficient  affida- 
vit of  merits.  What  a  sufficient  affidavit  is 313 

AMENDMENT.  An  application  to  amend  a  bond,  defective  in  some  respects, 
must  be  made  by  all  the  obligors  therein.  How  it  should  be 
made 94 

A  complaint  may  be  amended  by  increasing  the  amount  of  damages 
after  the  trial,  where  it  will  not  actually  mislead  the  defendant  to 
his  prejudice.  And  this  applies  to  actions  pending  when  the 
Code  took  effect 187 

Plaintiff  was  allowed  an  amendment,  upon  terms,  of  the  plead- 
ings in  the  action,  by  striking  out  the  name  of  one  of  the  de- 
fendants, after  the  cause  had  been  brought  to  a  hearing  before 
the  referee  and  testimony  taken 231 

When  plaintiff's  amendment  of  his  pleadings,  and  subsequent  proceed- 
ings, bringing  in  new  parties  defendants,  did  not  affect  the  par- 
ties sought  to  be  brought  in,  but  was  held  irregular 337 

A  judgment  entered  upon  a  defective  service  of  summons  by  publica- 
tion, is  a  nullity.  Such  a  judgment  is  not  aided  by  the  139th  sec- 
tion of  the  Code,  and  the  fact  that  an  attachment  was  issued  in 
the  proceeding.  Nor  does  the  power  of  amendment  extend  to 
such  defects 380 

Under  section  172  of  the  Code,  a  plaintiff  cannot  amend  his  complaint 

more  than  once,  as  a  matter  of  course,  without  leave  of  the  court  495 

The  court  may  amend  an  informal  notice  of  appeal  nunc  pro  tune. ...  522 

ANSWER.  An  answer  which  only  controverts  the  allegations  of  the  com- 
plaint, is  frivolous  if  it  does  not  put  in  issue  some  allegation  which 
the  plaintiff  must  establish  to  entitle  him  to  a  verdict 46 
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ANSWER.  Statements  of  new  matter  in  an  answer  to  an  action  for  assault  and 
battery,  which  consist  entirely  of  circumstances  of  aggravation, 
do  not  constitute  a  defence  to  the  action,  nor  a  counter  claim. . .  46 
A  counter  claim  need  not  be  sufficient  to  defeat  the  whole  of  the  cause 
of  action  against  which  it  is  interposed ;  but  any  other  defence 
consisting  of  new  matter,  except  in  actions  for  libel  and  slander, 

must  be  an  answer  to  the  entire  cause  of  action 46 

A  defendant's  default  only  admits  the  material  and  traversable  mat- 
ters set  out  in  the  complaint 46 

A  defence  consisting  of  matter  in  abatement  only  cannot  be  set  up  in 

an  answer  containing  matters  in  bar  of  the  action 61 

The  provision  of  the  Code  abolishing  Hie  forms  of  pleading  does  not 
disturb  the  common  law  rule  as  to  the  order  of  introducing  mat- 
tors  of  defence 61 

An  answer  of  new  matter  which  does  not  state  facts  sufficient  to  con- 
stitute &  defence,  is  always  insufficient,  and  may  be  demurred  to.  97 

Difference  between  counter  claims  and  former  set-offs.   Stated 97 

Defendant  by  the  Code  is  not  required  to  avail  himself  of  a  counter 
claim  in  an  action,  or  in  default  be  precluded  from  maintaining 

an  action.     The  Revised  Statutes  must  govern  this 97 

Defendant  may  serve  his  answer  without  verification,  or  any  affidavit 
why  he  omits  to  verify  it.  when  he  would  be  privileged  from  tes- 
tifying as  a  witness  to  the  truth  of  the  allegations  of  the  com- 
plaint    151 

An  answer  to  a  complaint  in  an  action  against  the  maker  and 
two  indorsers  of  a  promissory  note,  verified  by  one  of  the  de- 
fendants only,  is  insufficient  in  the  verification.  Such  an  answer 
cannot  be  returned,  but  prompt  notice  should  be  given  of  its 

insufficiency 305 

Where  both  the  complaint  and  answer  are  defective  in  the  verifica- 
tion, the  answer  will  be  allowed  to  stand 311 

A  verified  answer  setting  up  new  matter  as  a  defence,  may  be  stricken 

out  as  sham 406 

APPEAL.  The  statute  authorizing  prosecutions  in  forma  pauper  is,  does  not 

extend  to  appeals  under  the  Code 16 

To  review  a  decision  in  a  cause  tried  by  the  court  without  a  jury, 

the  only  mode  is  by  appeal  under  section  348  of  the  Code 67 

Where  three  judicial  tribunals  are  uniform  in  their  decisions  on  ordi- 
narv  questions  of  law.  it  will  be  considered  sufficient.  And  a 
motion  for  an  appeal  to  the  court  of  appeals  in  actions  arising  in 
a  justice's  or  marine  court,  under  such  circumstances,  will  be  de- 


nied. . 


230 


Requisite  proceedings  in  a  case,  on  an  appeal  from  a  justice's  judgment, 
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where  the  justice  removes  from  the  state  before  a  return  is  made, 

(under  section  363) 307 

APPEAL.  The  power  is  given  to  the  court  in  section  174  of  the  Code,  to  en- 
large the  time  for  appealing.  (See  contra  below,  page  522) 430 

"When  and  how  an  appeal  may  be  taken  from  report  of  referees  on 
claims  against  executors  and  administrators  without  action. 

When  security  required,  &c 511 

The  supreme  court  has  no  power  to  extend  the  time  in  which  a  party 

may  appeal 522 

An  informal  notice  of  appeal  may  be  amended  nunc  pro  tune 522 

The  serving  exceptions  or  a  case,  is  sufficient  notice  of  appeal 622 

While  the  amount  of  costs  is  kept  open,  no  notice  of  the  entry  of  judg- 
ment can  be  given  which  will  limit  the  time  to  appeal 522 

APPEARANCE.  A  sovereign  or  sovereign  state,  although  they  cannot  be 
sued  in  the  courts  of  another  state,  to  enforce  any  remedy  against 
them,  they  may,  however,  be  made  parties andvoluntairly  appear, 

&c 517 

An  appearance  admits  the  regularity  of  the  summons  and  its  service, 
by  which  the  party  is  brought  into  court,  but  it  does  not  admit 
the  identity  of  the  cause  of  action  indicated  by  the  summons, 
with  that  set  out  in  the  complaint 395 

ARREST.  When  defendant  liable  to  arrest,  being  an  agent  acting  in  a  fidu- 
ciary capacity 131 

When  issues  of  fact  arising  on  motion  to  discharge  from  arrest,  should 
not  be  tried  upon  affidavits,  but  should  go  down  to  trial  before  a 
jury 131 

When  by  a  settlement  with  the  agent,  (defendant,)  the  principal  (plain- 
tiff) changes  his  claim  from  tort  to  debt,  and  thereby  exonerates 
the  defendant  from  arrest 408 

Where  on  a  motion  to  discharge  from  arrest,  the  affidavits  are  contra- 
dictory as  to  the  facts,  and  the  judge  fs  in  doubt,  a  reference 
should  be  ordered  to  cross-examine  orally 443 

ASSAULT  AND  BATTERY.  Circumstances  of  aggravation  in  such  actions 
never  were  traversable.  They  do  not  constitute  a  defence  or  a 
counter  claim.  A  defendant  did  not  admit  such  matters  by  not 
pleading  the  declaration  prior  to  the  Code 46 

The  Code  which  permits  allegations  in  an  answer  of  mitigating  circum- 
stances to  reduce  the  amount  of  damages  in  actions  of  slander  and 
libel,  does  not  apply  to  actions  for  assault  and  battery 46 

A  default  of  a  defendant  for  not  answering  in  an  action  for  assault  and 
battery,  entitles  the  plaintiff  to  a  judgment  for  only  nominal  dam- 
ages. If  he  claims  more  damages,  he  must  prove  the  facts  that 
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will  entitle  him  to  recover  them.    And  the  defendant  may,  on 
assessment,  prove  mitigating  circumstances 46 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS.  Where  an  assignment  . 
made  for  the  benefit  of  creditors,  is  good  in  form,  and  made  con- 
fessedly to  secure  bona  fide  debts ;  it  may,  nevertheless,  be  de- 
clared fraudulent  and  void 289 

What  proceedings  are  necessary  to  discharge  a  debtor  imprisoned  on 

execution  in  civil  causes,  under  the  statute 498 

ATTACHMENT.  Where  a  judge  who  has  issued  an  attachment  against  an 
absent  debtor,  goes  out  of  office  pending  the  proceedings,  an  ap- 
plication is  properly  made  to  the  court,  for  an  order  that  the  sher- 
iff sell  the  perishable  property.  When  and  how  perishable  prop- 
erty attached,  should  be  sold,  &c 346 

Wnere  an  attachment  has  beeu  regularly  issued,  upon  evidence  suffi- 
cient to  confer  jurisdiction  on  the  judge,  it  can  be  reversed  only 
on  appeal.  Proceedings  on  service  by  publication,  &c 547 


B 


ETTING  AND  GAMING.  Co  Tact  to  purchase  and  sell  personal 
property  on  time.  When  it  violates  the  statute  of  betting  and 
gaming 84 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.  A  complaint  by 
an  assignee  of  a  promissory  note  (or  a  chose  in  action)  must  state 
the  necessary  facts  to  constitute  a  cause  of  action  in  his  favor, 
such  as  those  by  which  the  chose  in  action  or  note,  was  trans- 
ferred to  him 282 

In  a  complaint  against  the  maker  and  indorser  of  a  promissory  note, 
what  allegations  are  sufficient,  under  section1  162  of  the  Code,  to 
charge  the  indorser 297 

BOOKS  AND  PAPERS.  Officer  of  a  corporation  who  is  a  party,  is  not 
bound  to  produce  on  the  trial,  the  books  and  papers  of  the  cor- 
poration under  a  subpoena  dutxs  tecum.  Sworn  copies,  or  in- 
spection and  copy  under  Revised  Statutes  or  Code,  should  be 

obtained 26 

In  a  proceeding  under  the  R.  S.,  (1  R.  S.  125,  §  56,)  to  get  possession 
of  books  and  papers  appertaining  to  an  office,  the  applicant  must 
show  himself  to  bo  the  actual  successor  to  the  office 315,  550 
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BOOKS  AND  PAPERS.  In  proceedings  under  the  statute  to  get  possession 
of  books  and  papers  belonging  or  appertaining  to  an  office,  the 
decision  of  the  judge  is  conclusive  as  to  the  parties  to  it,  and  their 
privies 550 


VERTI 


OR  ARI.  A  common  law  certiorari  stays  the  proceedings  of  the  court 
to  which  it  is  addressed 348 

COMMISSION.  A  judge  before  whom  proceedings  supplementary  to  exe- 
cution are  pending  has  no  power  to  order  a  commission  for  the 
examination  of  witnesses  out  of  the  state 52 

COMMISSIONERS  OF  HIGHWAYS.  Jurisdiction,  powers  and  duties  of 

referees,  on  appeal  from  decision  of  commissioners  of  highways.  52 1 
On  review  of  the  decision  of  the  referees,  the  court  may  award  costs 

"  according  to  the  nature  of  the  case," 62T 

COMMON  CARRIER.  When  common  carrier  has  no  right  to  dispute  the 

title  or  ownership  of  property  he  undertakes  to  carry 461 

COMPLAINT.  The  omission  of  the  "name  of  the  court,"  in  the  complaint, 

will  be  disregarded  where  it  is  contained  in  the  summons 10 

Plaintiff  cannot  set  forth  in  different  counts,  several  distinct  causes  of 
action  for  the  same  indebtedness.  When  it  appears  upon  the 
face  of  the  complaint  that  there  is  but  one  cause  of  action,  no 
affidavit  by  defendant  that  there  is  but  one,  is  necessary 91 

An  officer  of  a  foreign  banking  company,  who  sues  upon  a  protested 
bill  of  exchange,  should  allege  the  existence  and  terms  of  the 
act  organizing  the  bank,  and  an  authority  given  to  him  as  an 
officer,  to  sue  on  its  behalf 149 

An  averment  in  a  complaint  that  the  defendant  was  bound  to  repair 
premises,  without  stating  any  facts  from  which  the  obligation  re- 
sulted, (except  that  he  was  owner,  and  it  appeared  that  third  per- 
sons as  tenants  occupied  the  premises,)  is  insufficient 163 

If  two  distinct  causes  of  action  upon  two  promissory  notes  are  united 
in  the  same  complaint,  the  defendant  cannot  demur  on  the  ground 
that  they  are  not  separately  stated  or  plainly  numbered.  His  rem- 
edy is  by  motion  to  strike  out 184 

An  allegation  in  the  complaint  that  the  note  was  made  by  the  defend- 
ant A.  B.,  and  "  for  a  further  inducement  to  the  plaintiff  to  ac- 
cept the  same,  was  indorsed  by  the  defendant,  C.  D.  and  was 
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then  delivered  to  and  indorsed  by  the  plaintiff,"  field  insufficient 
to  charge  C.  D.,  the  indorser,  where  the  note  was  made  payable 

to  the  order  of  the  plaintiff. 189 

COMPLAINT.  Doubtful  whether  any  evidence  of  a  parol  agreement  varying 
the  legal  rights  or  obligations  of  the  payee  and  second  indorser, 
can  be  admitted 189 

Where  the  title  or  nature  of  the  action  in  the  complaint  does  not  cor- 
respond with  that  contained  in  the  summons,  the  complaint  is 
irregular  and  will  be  set  aside 248,  360,  395 

The  office  of  an  innuendo  in  actions  of  slander  or  libel,  stated.  Rem- 
edy for  defective  innuendoes,  which  are  usually  apparent  upoa 
the  face  of  the  pleading,  is  by  motion,  to  strike  out 265 

A  demurrer  to  a  complaint  upon  a  promissory  note,  "  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion," puts  in  issue  the  validity  of  the  whole  complaint.  If  the 
complaint  is  deficient  in  the  statement  of  any  fact  necessary  to 
be  proved,  to  make  out  the  action,  the  demurrer  will  be  sus- 
tained    282 

A  complaint  by  an  assignee  of  a  chose  in  action,  (a  promissory  note,) 
must  state  the  necessary  facts  to  constitute  a  cause  of  action  in 
his  favor,  such  as  those  by  which  the  chose  hi  action  was  trans- 
ferred to  him 282 

In  a  complaint  against  the  maker  and  indorser  of  a  promissory 
note,  what  allegations  are  sufficient  under  section  162  of  the  Code 
to  charge  the  indorser 297 

In  order  to  charge  the  separate  estate  of  the  wife,  there  must  be  some- 
thing to  show  that  the  note  or  bond  (signed  by  both)  was  given 
for  her  benefit,  that  is  for  the  use  of  her  separate  estate 385 

In  an  action  to  recover  the  possession  of  land,  it  is  sufficient 
to  aver  in  the  complaint,  that  the  plaintiff  has  lawful  title  as  the 
owner  in  fee  simple,  to  the  premises;  that  the  defendant  is  in  pos- 
session, and  unlawfully  withholds  possession  thereof  from  him. . .  439 

Whether  a  complaint  will  be  set  aside,  because  the  sum  demanded, 
exceeds  that  mentioned  in  the  summons  (under  sub.  1,  §  127,) 
Quere  ? 454 

Where  the  complaint  in  fact  contains  but  a  single  cause  of  action,  al- 
though stated  in  different  counts,  whatever  else  it  may  contain, 
the  defendant  cannot  successfully  demur,  on  the  ground  that  sev- 
eral causes  of  action  are  improperly  united 456 

It  is  not  often  that  a  demurrer  to  a  complaint  will  lie  for  the  non- 
joinder of  a  defendant.  The  case  of  a  husband  in  an  action 
brought  by  the  wife  alone  is  no  exception  to  the  rule 456 

Where  the  facts  in  a  complaint  will  authorize  the  court  to  render  equita- 
ble relief,  a  demurrer  that  it  does  not  state  facts,  &c.,  will  not  Me  456 
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COMPLAINT.  Requisite  allegations  on  a  written  instrument,  in  the  nature  of 
a  promissory  note,  for  the  payment  of  a  certain  sum,  on  receiv- 
ing stock  to  the  same  amount 487 

Requisite  allegations  on  an  agreement,  which  would  be  void  within  the 
.        statute  of  frauds,  if  not  in  writing-*-how  it  should  be  treated  in 

pleading — assumed  to  be  a  legal  agreement 490 

Under  section  172  of  the  Code,  a  plaintiff  cannot  amend  his  complaint 

more  than  once,  as  a  matter  of  course,  without  leave  of  the  court  495 

CONSTITUTIONAL  LAW.  The  legislature  may  authorize  municipal  cor- 
porations to  subscribe  to  the  stock  of  a  railroad  company  with 
the  consent  and  approval  of  a  majority  of  the  corporators  duly  as- 
certained  293 

The  acts  of  the  city  of  Rochester  in  subscribing  for  the  stock  of  the 
Genesee  Valley  Railroad  Company  and  in  issuing  the  bonds  of 
the  city  for  such  stock,  under  the  amended  charter  of  1851,  held 
to  be  legal  and  valid 193 

The  decision  declaring  the  unconstitutionality  of  the  act  for  the  pre- 
vention of  intemperance,  pauperism  and  crime,  passed  April  9th, 
1855,  did  not  affect  the  25th  section,  (only  the  exception  there- 
in,) which  declared  that  no  license  to  sell  liquor,  except  as  here- 
in provided,  shall  be  hereafter  granted 268 

CONTRACT  AND  COVENANT.  To  purchase  and  sell  personal  property 
to  be  delivered  at  a  future  time,  when  a  violation  of  the  statute 
of  betting  and  gaming 84 

The  several  classes  of  cases  stated,  in  which  the  jurisdiction  of  a  court 
of  equity  is  confined,  in  ordering  written  instruments  to  be  deliv- 
ered up  and  cancelled 103 

All  persons  who  have  joined  in  a  contract  should  be  made  party  de- 
fendants in  an  action  on  the  contract 154 

Where  a  covenant  in  a  lease  passes  an  appurtenance  to  the  premises, 

by  lease  and  not  by  covenant 154 

When  a  party  who  has  entered  into  a  contract  of  sale  of  real  estate, 
is  not  bound,  where  notice  of  Us  pendens  is  filed  against  the 
vendor 330 

Where  the  vendor  is  fully  bound  by  his  contract  of  sale  of  real  estate, 
and  chargeable  under  the  statute,  the  vendee  is  also  bound, 
though  he  has  not  signed  any  writing  personally  or  by  an  au- 
thorized agent 330 

It  is  a  settled  rule  of  law  that  in  determining  the  meaning  of  a  con- 
tract, the  subject-matter  and  situation  of  the  parties,  as  well  as 
their  intentions,  should  be  considered 413- 

When  a  covenant  will  not  admit  of  an  ekdion  by  one  of  the  parties  to 
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avoid  it,  and  when  a  total  breach  during  the  life  of  one  of  the 

parties  cannot  occur 418 

CONTRACT  AND  COVENANT.  Courts  of  equity  will  give  full  effect  and 
operation  to  all  honest  contracts,  according  to  the  real  intention 
of  the  parties.  "When  a  contract  gives  a  lien  upon  lands,  in  equity 
it  gives  a  specific  lien 631 

CORPORATIONS.  The  legislature  may  authorize  municipal  corporations  to 
subscribe  to  the  stock  of  a  railroad  company,  with  the  consent 
and  approval  of  a  majority  of  the  corporators  duly  ascertained. .  193 

The  constitutionality  of  the  act  amending  the  charter  of  the  city  of 

Rochester,  discussed 193  ' 

A  prior  judgment  creditor  has  no  prior  lien  or  preference,  over  junior 
judgment  creditors  upon  unpaid  subscriptions  for  stock  in  a  rail- 
road company  (under  the  general  railroad  act) 339 

By  force  of  proceedings  for  appointment  of  receiver  and  a  sequestra- 
tion of  the  effects  of  a  railroad  company,  all  the  stock,  property 
and  things  in  action  are  placed  in  the  hands  of  the  court,  beyond 
the  reach  of  any  particular  creditor,  except  by  coming  in  under 
such  proceedings 339 

An  insurance  company  insuring  against  fire,  is  responsible  for  the  loss 

of  goods  stolen  during  the  fire 363 

COSTS.  A  party  is  entitled  to  have  his  costs  adjusted  according  to  the  Code, 
as  it  existed  at  the  time  of  the  verdict,  as  it  respects  all  items 
prior  to  that  date.  The  "recovery,"  which  gives  the  right  to 
such  costs,  means  the  verdict 279,  367 

The  provision  for  extra  costs  under  section  308  of  the  Code  as  amended 
in  1857,  and  the  manner  of  inserting  them  in  the  judgment,  stated 
and  defined 300 

Section  HOS  of  the  Code  embraces  equitable  as  well  as  legal  actions, 
wherever  the  action  is  for  the  recovery  of  money,  or  for  the  re- 
covery of  real  or  personal  property,  and  a  trial  has  been  had. . .  310 

In  actions  of  which  justices  of  the  peace  formerly  had  jurisdiction, 
known  as  actions  on  the  case,  but  which  must  now  be  brought  in 
the  supreme  court,  if  the  plaintiff  does  not  recover  $50,  the  de- 
fendant recovers  costs 327 

In  actions  by  executors  and  administrators,  when  the  estate  liable  for 

costs,  of  course,  and  when  plaintiffs  are  liable  personally 481 

When  costs  may  be  awarded  against  executors  and  administrators,  on 

a  reference,  without  action 508 

On  review  of  the  decision  of  referees,  on  appeal  from  commissioners  of 
highways,  court  may  award  costs  "  according  to  the  nature  of 
the  case."..  527 
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COSTS.  The  only  law  regulating  sheriffs'  fees  in  civil  actions,  is  contained 

in  the  Revised  Statutes 568 

No  fee  is  provided  for  service  of  notice  of  object  of  suit,  with  the  sum- 
mons, in  a  foreclosure  case.  The  sheriff  stands  as  to  such  ser 
vice,  same  as  any  other  person.  A  reasonable  sum  may  be  al 
lowed  as  disbursements 568 

COUNTER-CLAIM.  A  counter-claim  need  not  be  sufficient  to  defeat  the 
whole  of  the  cause  of  action  against  which  it  is  interposed :  but 
any  other  defence  consisting  of  new  matter,  except  in  actions  for 
libel  and  slander,  must  be  an  answer  to  the  entire  cause  of  ac- 
tion to  which  it  is  set  up 46 

Difference  between  counter-claims  and  former  set-offs,  stated 97 

There  is  nothing  in  the  Code  requiring  a  defendant  to  avail  himself 
of  a  counter-claim  in  an  action,  or  in  default  thereof  be  precluded 
from  maintaining  an  action.  The  Revised  Statutes  must  govern 

this 97 

The  plaintiff  will  not  be  allowed  to  discontinue  his  action,  where  the 
statute  of  limitations  would  run  against  the  defendant's  counter- 
claim interposed  by  him 287 

COUNTY  COURT.  So  much  of  the  Code  of  Procedure  as  confers  jurisdiction 
of  the  foreclosure  of  mortgages  upon  county  courts,  is  unconsti- 
tutional and  void 32 


D 


BED.  Of  trust,  to  defraud  creditors.     "When  a  reconveyance  to  the  grant- 
or will  be  decreed 1 

The  several  classes  of  cases  stated,  in  which  the  jurisdiction  of  a  court 
of  equity  is  confined  in  ordering  written  instruments  to  be  deliv- 
ered up  and  cancelled 103 


DEMURRER.  A  demurrer  to  a  complaint  upon  a  promissory  note  "  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,"  puts  in  issue  the  validity  of  the  whole  complaint.  If 
the  complaint  is  deficient  in  the  statement  of  any  fact  necessary 
to  be  proved  to  make  out  the  action,  the  demurrer  will  be  sus- 

taine  282 

Where  the  complaint  against  husband  and  wife,  asks  relief  only  against 
the  separate  estate  of  the  wife,  the  wife,  with  the  hus  >  .i.d  for 
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conformity,  may  demur  that  no  cause  of  action  is  made  against 

her  property 385 

DEMURRER.  Where  llie  complaint  in  fact  contains  but  a  single  cause  of 
action,  although  stated  in  different  counts,  whatever  else  it  may 
contain,  the  defendant  cannot  successfully  demur,  on  the  ground 
that  several  causes  of  action  are  improperly  united 456 

It  is  not  often  that  a  demurrer  to  a  complaint  will  lie  for  the  non-join- 
der of  a  defendant.  The  case  of  a  husband  in  an  action  brought 
by  the  wife  alone,  is  no  exception  to  the  rule 456 

Where  the  facts  in  a  complaint  will  authorize  the  court  to  render  equi- 
table relief,  a  demurrer  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  will  not  lie 456 

A  demurrer  to  a  complaint,  because  the  agreement  declared  on,  is  not 
stated  to  be  in  writing,  (to  convey  lauds,)  will  not  lie,  because  it 
will  be  assumed  in  pleading  that  the  agreement  had  a  legal  ex- 
istence   490 

DISCONTINUANCE.  When  plaintiff  may  discontinue  his  action  without 

leave  of  the  court.  When  not  entitled  to  costs,  &c 95 

The  plaintiff'  will  not  be  allowed  to  discontinue  his  action,  where  the 
statute  of  limitations  would  run  against  the  defendant's  counter- 
claim interposed  by  him 287 

When  the  discontinuance,  or  dismissal  of  an  action  does  not  bar  a  new 

suit  for  the  same  cause , .  330 


J^RRATUM 576 

EVICTION.  Tenant  cannot  sustain  a  plea  of  eviction  in  bar  of  the  rent, 
while  he  continues  in  possession  of  the  demised  premisea     (See 

contra  below,  page  155) 116 

It  is  no  longer  necessary  that  there  should  be  a  manual  or  physical 
expulsion,  or  exclusion  from  the  demised  premises,  or  any  part 
of  them,  to  constitute  an  eviction 156 

EVIDENCE.  When  books  and  papers  of  a  corporation,  a  party  will  not  be 
produced  on  the  trial  by  service  of  a  sub  daces  tecum,  on  an  offi- 
cer of  the  corporation — how  they  should  be  made  evidence. ...  26 
Very  doubtful  whether  any  evidence  of  a  parol  agreement  varying 
the  legal  rights  or  obligations  of  the  payee  and  second  iudorser 
to  a  promissory  note,  can  be  admitted 189 
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EXCEPTIONS.  The  report  of  referees  will  be  allowed  to  be  filed  nunc  pro 

tune,  after  the  ten  days  fixed  by  the  court.     (Superior  court). . .     18 

EXECUTION.  An  execution  against  the  person  may  be  issued  after  five 
years  from  the  entry  of  judgment,  without  leave  of  the  court,  if 
an  execution  against  the  property  was  issued  and  returned  un- 
satisfied within  that  time,  although  more  than  five  years  have 

elapsed  since  the  return  of  the  latter  execution 392 

A  sheriff  who  collects  an  execution  in  coin,  for  the  plaintiff  cannot  im- 
mediately levy  thereon  and  apply  the  coin  to  an  execution  in  his 
hands  against  that  plaintiff 477 

EXECUTORS  AND  ADMINISTRATORS.  The  statute  which  gives  a  right 
of  action  to  the  personal  representatives  of  a  deceased  plaintiff 
under  laws  of  1847,  for  causing  death  by  wrongful  act,  neglect 
or  default,  does  not  extend  that  right  beyond  the  defendant,  or 

wrong-doer,  personally 42 

In  actions  prosecuted  by  executors  or  administrators,  when  estate 
liable  for  costs  of  course,  and  when  plaintiffs  are  liable  personally. 
Also  on  proceedings  on  a  reference  without  action. ..  481,  508,  511 
They  should  never  sue  in  their  representative  character  only,  where 
the  testator  or  intestate  had  a  complete  cause  of  action  in  his 
lifetime..,  ,.  481 


F 


ORMA  PAUPERIS,  IN.  "When  application  to  sue  as  such,  must  be  made 
upon  notice,  when  denied  on  the  ground  of  laches.  One  of  sev- 
eral plaintiffs  cannot  sue  as  such.  No  appeal  can  be  brought  un- 
der the  statute  in  prosecutions  in  forma  pauperis 16 

FRAUDULENT  CONVEYANCE.  Made  to  hinder  and   delay   creditors. 

When  a  reconveyance  to  the  grantor  will  be  decreed 1 


UARDIAN  OR  NEXT  FRIEND.  By  the  amendment  of  section  114  of 
the  Code  (in  1S57)  the  necessity  of  a  next  friend  or  guardian  for  a 
married  woman  is  dispensed  with  in  every  case 385 


H 
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USBAND  AND  WIFE.  In  an  action  against  husband  and  wife,  to  charge 
the  separate  estate  of  the  wife,  upon  a  note  or  bond  signed  by 
both,  the  legal  inference  is,  that  it  was  the  debt  of  the  husband  386 

In  order  to  charge  the  separate  estate  of  the  wife,  there  must  be  some- 
thing to  show  that  the  note  or  bond  was  given  for  her  benefit, 
that  is,  for  the  use  of  her  separate  estate 385 

"Where  the  complaint  (against  husband  and  wife)  asks  relief  only 
against  the  separate  estate  of  the  wife,  the  wife,  with  the  hus- 
band for  conformity,  may  demur  that  no  cause  of  action  is  made 
against  her  property 385 

By  the  amendment  of  section  114  of  the  Code,  (in  1857,)  the  necessity 
of  a  next  friend  or  guardian  for  a  married  woman  is  dispensed  with 
in  every  case 385 


IMPRISONED  DEBTOR.  What  proceedings -are  necessary  to  discharge  a 
debtor  imprisoned  in  execution  in  civil  causes,  under  the  act  "  of 
voluntary  assignments  by  a  debtor  imprisoned  in  execution  in 
civil  causes," 498 

INJUNCTION.  No  court  in  this  state  can  rightfully  enjoin  a  party  from  pro- 
ceeding in  a  suit  in  another  court  of  the  state,  having  equal  power 
to  grant  the  relief  sought  by  the  complaint  on  which  such  injunc- 
tion is  asked 178 

In  an  action  of  quo  warranto  to  determine  the  right  to  a  public  office, 
an  injunction  restraining  generally  the  functions  of  the  office,  is 
not  authorized  by  law 233 

A  prior  judgment  creditor  of  a  corporation  in  an  action  against  the 
stockholders  to  recover  unpaid  subscriptions,  will  be  restrained 
from  further  proceedings  where  there  is  an  action  pending  on  be- 
half of  junior  judgment  creditors  and  all  other  creditors,  for  a  re- 
ceiver and  sequestration,  &c 339 

A  temporary  injunction  may  be  allowed  at  the  commencement  of  the 
action,  without  it  appearing  that  the  relief,  or  a  part  of  it,  de- 
manded by  the  complaint  is  a  final  decree,  perpetually  restrain- 
ing the  commission  of  the  act  complained  of.  It  is  enough  if  the 
relief  demanded,  or  a  part  of  it  is  provisional,  and  not  final  re- 
lief  470 

An  attempt  by  a  party  to  a  suit  to  divert  the  litigation  to  another  court, 
unless  for  good  cause,  should  bo  restrained  by  injunction,  by  the 
court  first  having  possession  of  it 550 
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INSURANCE  COMPANY.  An  insurance  company  insuring  against  fire,  ia 

responsible  for  the  loss  of  goods  stolen  during  the  fire 363 

INTERPLEADER,  Where  the  defendant  shows  that  he  holds  the  property 
for  the  true  owner,  and  has  no  interest  in  the  question  to  whom 
it  belongs,  and  there  is  nothing  else  to  be  litigated  except  the 
right  of  the  different  claimants  to  such  property,  the  defendant 
will  be  discharged,  and  a  party  in  interest  substituted  in  his  place 

in  the  action 383 

When  a  common  carrier  cannot  initiate  a  litigation  of  interpleader. .  461 
The  basis  of  an  order  of  interpleader  to  be  made  under  section  122  of 
the  Code  is  the  admission,  and  office  of  the  stakeholder.     If  there 
is  dispute  as  to  the  admission,  the  remedy  given  does  not  apply.  505 

INNUENDO.  The  office  of  an  innuendo  in  an  action  of  libel  or  slander,  be- 
ing merely  explanatory,  cannot  enlarge  the  sense  of  words,  or 

supply  or  alter  them,  where  they  are  deficient 265 

Defects  in  innuendoes  are  usually  apparent  upon  the  face  of  the  plead- 
ing, and  the  remedy  under  the  Code  is  by  motion  to  strike  out.  265 


JuD 


GE.  As  to  the  unfitness  of  a  single  judge  sitting  in  review,  upon  the 
rulings  of  another  single  judge  of  the  same  court,  there  can  be  no 
doubt.  It  seems  that  the  amendment  of  section  265  in  1852,  was 

intended  to  prevent  an  appeal  from  one  judge  to  another 59 

A  judge  who  grants  an  attachment  against  the  property  of  an  ab- 
sent debtor,  does  not  act  as  a  commissioner  under  the  Revised 
Statutes,  but  as  one  of  the  judges  of  the  court,  and  the  proceed- 
ings do  not  die  with  his  term  of  office 346 

In  proceedings  under  the  statute  to  get  possession  of  books  and  papers 
appertaining  to  an  office,  the  issuing  the  warrant,  after  the  mag- 
istrate has  decided  to  grant  the  application,  is  a  ministerial,  and 
not  a  judicial  act 348 

JUDGMENT.  By  confession  without  action.     Sufficient  statement 20 

A  judgment  on  confession  entered  against  husband  and  wife,  founded 

upon  promissory  notes  executed  by  them,  is  void 191 

The  court  have  not  the  power  to  order  judgment  nunc  pro  tune,  as  of 
a  date  prior  to  the  actual  judgment,  to  enable  a  party  to  affect 
the  amount  of  his  costs 279 
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JUDGMENT.  A  judgment  entered  upon  a  defective  service  of  summons  by 
publication,  is  a  nullity.  Such  a  judgment  is  not  aided  by  the 
139th  section  of  the  Code,  and  the  fact  that  an  attachment  was 
issued  in  the  proceeding.  Nor  does  the  power  of  amendment  ex- 
tend to  such  defects 380 

Every  judgment  roll  should  show  that  the  court  had  jurisdiction  of 

the  proceedings  and  was  authorized  to  render  judgment 426 

What  a  judgment  roll  should,  and  should  not  contain 426 

When  a  defendant,  a  partner,  will  be  let  in  to  defend  where  judgment 
has  been  entered  against  both  partners  by  service  of  process 
on  one  only,  upon  the  ground  of  collusion  as  to  the  partner 
served 446 

Where  plaintiffs  notice  in  the  summons  is  under  sub.  2  of  section  129, 
a  judgment  entered  by  him  (on  failure  to  answer)  under  sub.  I, 
of  that  section,  will  be  set  aside  as  irregular 463 

Where  there  has  been  a  stipulation  that  judgment  be  entered  upon  the 
report  of  the  referees  on  a  claim  against  executors,  &c.,  without 
action,  there  can  be  no  appeal  from  such  judgment 511 

While  the  amount  of  costs  is  kept  open,  no  notice  of  the  entry  of  judg- 
ment can  be  given  which  will  limit  the  time  to  appeal 522 


JURISDICTION.  Whether  by  the  amendment  of  section  265  in  1852,  it  was 
not  intended  to  prevent  an  appeal  from  one  judge  to  another  in 
the  same  court,  quere  f  As  to  the  unfitness  of  a  single  judge  sit- 
ting in  review  upon  the  rulings  of  another  single  judge  of  the 
same  court,  there  can  be  no  doubt 59 

The  several  classes  of  cases  stated,  in  which  the  jurisdiction  of  a  court 
'  of  equity  is  confined  in  ordering  written  instruments  to  be  deliv- 
ered up  and  cancelled 103 

A  justice  of  the  peace  has  no  power  or  authority  to  commit  to  jail  a 
person  for  a  refusal  to  be  sworn  as  to  the  cause  of  his  intoxica- 
tion, under  the  act  to  regulate  the  sale  of  intoxicating  liquors, 
passed  April  16th,  1857 242 

The  court  have  not  the  power  to  order  judgment  nunc  pro  tune,  as  of 
a  date  prior  to  the  actual  judgment,  to  enable  a  party  to  affect 
the  amount  of  his  costs 279 

A  justice  of  the  peace  has  not,  by  statute,  jurisdiction  by  long  sum- 
mons over  all  persons  residing  in  his  county  ;  but  only  over  those 
who  (residing  in  the  county)  also  reside  in  his  own  town  or  ad- 
joining his  own  town ;  or  where  the  plaintiff  resides  in  the  same 
town  with  the  justice,  or  an  adjoining  town 295 

Two  trustees  of  a  school  district  have  no  jurisdiction  to  act,  without  a 

meeting  of  all  three 302 

Courts  of  justices  of  the  peace  are  courts  of  special  and  limited  jurisdic- 
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tion,  they  can  exercise  no  jurisdiction,  except  where  it  is  dis- 
tinctly and  expressly  conferred 327 

JURISDICTION.  The  causes  of  action  are  particularly  defined  in  the  Code, 
(section  53,)  in  which  justices  of  the  peace  have  jurisdiction ;  but 
it  does  not  include  any  actions  on  the  case,  as  formerly  understood, 

and  of  which  justices  had  jurisdiction 327 

.  It  should  be  made  to  appear  in  every  judgment  roll,  that  the  judg- 
ment has  been  rendered  by  a  court  which  has  jurisdiction  of  the 
proceedings,  and  authorized  to  render  judgment 426 

The  power  is  given  to  the  court  in  section  174  of  the  Code,  to  enlarge 

the  time  for  appealing.     (See  contra  below,  page  522) 430 ' 

After  a  decree  of  separation  providing  for  the  support  of  the  wife,  the 
court  has  the  power  it  formerly  possessed  of  keeping  not  only  the 
defendant's  property,  but  his  person  within  its  jurisdiction 470 

The  supreme  court  has  no  power  to  extend  the  time  in  which  a  party 

may  appeal 522 

Where  an  attachment  has  been  regularly  issued,  upon  evidence  suffi- 
cient to  confer  jurisdiction  on  the  justice,  it  can  be  reversed  only 
on  appeal 547 

The  court  first  having  jurisdiction  of  a  litigation  should  retain  it,  and 
carry  it  to  a  conclusion,  unless  its  powers  be  inadequate  to  give 
all  the  relief  required.  Where  this  rule  is  violated,  the  party  will 
be  restrained  by  injunction 550 

In  proceedings  under  the  statute  to  get  possession  of  books  and  papers, 
the  decision  of  the  judge  is  conclusive  as  to  the  parties  to  it,  and 
their  privies 550 

JUSTICE'S  COURTS.  A  motion  for  an  appeal  to  the  court  of  appeals,  upon 
ordinary  questions  of  law,  where  the  decisions  of  three  tribunals 
have  been  uniform,  will  be  denied,  under  amended  section  1 1  of 
the  Code 230 

A  justice  of  the  peace  has  no  power  or  authority  to  commit  to  jail  a 
person  for  a  refusal  to  be  sworn  as  to  the  cause  of  his  intoxication, 
under  the  act  to  regulate  the  sale  of  intoxicating  liquors,  passed 
April  16th,  1857 242 

A  justice  of  the  peace  has  not,  by  statute,  jurisdiction  by  long  sum- 
mons over  all  persons  residing  in  his  county,  but  only  over  those 
who,  (residing  in  the  county,)  also  reside  in  his  own  town,  or  ad- 
joining his  own  town,  or  where  the  plaintiff  resides  in  the  same 
town  with  the  justice  or  an  adjoining  one 295 

Requisite  proceedings  in  a  case,  on  an  appeal  from  a  justice's  judgment, 
where  the  justice  removes  from  the  state  before  a  return  is  made, 
(under  section  363) 307 

Courts  of  justices  of  the  peace  are  courts  of  special  and  limited  juris- 
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diction ;  they  can  exercise  no  jurisdiction  except  where  it  is  dis- 
tinctly and  expressly  conferred , 337 

JUSTICE'S  COURTS.  The  Code  (section  53)  specifies  distinctly  the  causes  of 
action  and  particular  cases  of  which  justices  of  the  peace  have 
jurisdiction,  and  defines  their  jurisdiction.  And  it  seems  quite  a 
class  of  cases  is  omitted  in  which  justices  of  the  peace  formerly  had 
jurisdiction,  under  the  name  of  actions  on  the  case 327 


L 


ANDLORD  AND  TENANT.  Tenant  cannot  sustain  a  plea  of  eviction  in 
bar  of  the  rent,  while  he  continues  in  possession  of  the  demised 
premises.  (See  contra  below,  page  155) 116 

The  tenant  in  an  action  against  him  for  rent,  cannot  set  up  as  a  counter- 
claim injurious  acts  of  the  landlord  during  the  term 116 

It  is  no  longer  necessary  that  there  should  be  a  manual  or  physical  ex- 
pulsion or  exclusion  from  the  demised  premises,  or  any  part  of 
them,  to  constitute  an  eviction 155 

A  lease  to  a  tenant  to  be  construed  in  its  entirety.  What  appurte- 
nances pass  with  it,  &c 155 

Where  premises  were  occupied  not  by  the  defendant,  the  owner,  but 
by  third  persons,  it  was  held  in  an  action  by  the  plaintiff,  for 
damages,  for  personal  injuries,  occasioned  by  the  premises  being 
out  of  repair,  that  it  was  not  upon  the  owner,  but  upon  the  occu- 
pants, the  tenants,  that  the  duty  of  keeping  in  repair  was  de- 
volved   .  163 


LETTER  OF  CREDIT.  A  letter  of  credit  given  to  the  defendants,  held  to 
be  an  open  letter,  to  be  exhibited  to  dealers  with  them,  and  thus 
to  give  credit  to  them  with  such  dealers 250 

LEVY.  A  sheriff  who  collects  an  execution  in  coin,  for  the  plaintiff,  cannot 
immediately  (without  paying  it  over  to  plaintiff,)  levy  thereon  and 
apply  the  coin  on  an  execution  in  his  hands  against  that  plain- 
tiff   ,.  477 


M 


ORTGAGE.  A  mortgage  given  by  a  railroad  company  of  the  whole  rail- 
road, and  of  all  the  real  property  of  the  corporation,  and  its  fran- 

YOL.  V.  38 
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chises,  rights  and  interests,  acquired  and  to  le  acquired  in  future, 
for  the  construction  and  use  of  the  railroad,  Tield,  that  such  mort- 
gage gave  a  specific  lien  upon  the  lands  and  property  described 
therein  as  in  esse,  and  also  as  to  that  to  be  acquired  infuturo,  as 
soon  as  it  was  acquired,  or  came  into  existence,  and  it  included 
a  branch  road  which  was  not  laid  out  or  projected,  when  the 

was  given 531 


MORTGAGE  FORECLOSURE.  Owner  of  equity  of  redemption  a  necessary 
party.  And  this  is  so  notwithstanding  his  deed  is  unrecorded  at 
the  commencement  of  the  suit 32 

So  much  of  the  Code  of  Procedure  as  confers  jurisdiction  of  the  foreclo- 
sure of  mortgages  upon  county  courts,  is  unconstitutional  and  void.  32 

A  valid  judgment  in  foreclosure  may  be  rendered  where  a  party  is 
omitted,  who  holds  a  written  agreement  from  the  mortgagor  for  a 
conveyance  of  the  premises 154 

Form  of  a  decree  in  case  of  strict  foreclosure,  where  a  foreclosure  had 
been  previously  made  by  the  county  court — where  jurisdiction 
in  such  cases,  held  to  be  void 165 

No  fee  is  provided  for  service  of  notice  of  object  of  suit  with  the  sum- 
mons in  a  foreclosure  case.  A  reasonable  fee  as  disbursements 
may  be  allowed  for  such  service 568 

How  tender  or  offer  to  pay  amount  due,  should  be  made  in  a  foreclo- 
sure case 5*72 

MOTION.  The  power  of  the  court  to  hear  motions  is  regulated  by  the  401st 
section  of  the  Code,  and  if  a  motion  is  not  made  within  the  terri- 
torial limits  prescribed  by  the  third  subdivision  of  that  section,  it 

is  coram  non  judice 100 

A  motion  for  judgment  as  in  case  of  nonsuit,  under  the  circumstances 
which  warranted  it  under  the  former  practice,  cannot  now  be 
made.  The  defendant  now  must  put  the  cause  on  the  calendar 
on  his  own  notice,  and  move  for  a  dismissal,  if  the  plaintiff  fails 

to  proceed 359 

"Where  defendant  moves  to  set  aside  the  summons  for  irregularity, 
(when  he  should  have  moved  to  set  aside  the  complaint,)  and  asks 
other  and  further  relief,  he  will  be  allowed  an  order  setting  aside 
the  complaint 360 


0 


RDERS.  An  order  extending  the  time  to  answer  or  demur  to  a  complaint, 
may  be  disregarded  if  unsupported  by  a  sufficient  affidavit  of 
merits.  What  a  sufficient  affidavit  is,  stated 313 
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ORDERS.  Disobedience  of  an  order  made  by  a  justice  out  of  court,  should 

be  punished  by  the  justice  who  granted  the  order 465 


JL  ARTIES.  The  owner  of  the  equity  of  redemption  is  a  necessary  party  to 
an  action  for  the  foreclosure  of  a  mortgage.  And  this  is  so  even 
though  his  deed  is  unrecorded 32 

When  and  how  parties  to  an  action  may  be  examined  as  witnesses 

under  the  amended  (1857)  section  399  of  the  Code 75 

All  persons  who  have  joined  in  a  contract,  should  be  made  party  de- 
fendants in  an  action  on  the  contract.  The  non-joinder  may  be 
taken  advantage  of  by  answer,  where  it  does  not  appear  on  the 
face  of  the  complaint 154 

A  valid  judgment  in  foreclosure  may  be  rendered,  where  a  party  is 
omitted,  who  holds  a  written  agreement  from  the  mortgagor  for 
a  conveyance  of  the  premises 154 

There  is  no  way  of  bringing  a  party  into  court,  and  within  its  jurisdic- 
tion against  his  will,  but  by  the  service  of  the  process 337 

When  the  plaintiffs  amendment  of  his  pleadings  and  subsequent  pro- 
ceedings bringing  in  new  parties  defendants,  did  not  affect  the 
parties  sought  to  be  brought  in,  but  was  held  irregular 337 

How  a  party  may  be  compelled  to  appear  and  testify  as  a  witness  un- 
der section  391,  &c.,  of  the  Code.  And  proceedings  in  case  of 
refusal  to  attend 451 

An  objection  by  demurrer  to  the  complaint,  that  a  foreign  sovereign 
or  sovereign  state  is  an  improper  party,  cannot  be  sustained  at  the 
commencement  of  the  action 517 

PARTNERS.  Where  partners  cannot  agree  in  relation  to  the  possession  and 
control  of  the  partnership  effects  and  business,  it  is  a  matter  of 
course  to  appoint  a  receiver  upon  a  complaint  filed  to  close  the 
partnership,  on  the  application  of  either  party.  Powers  and  du- 
ties of  a  receiver  in  closing  up  partnership  business 81 

When  one  partner,  defendant,  will  be  let  in  to  defend,  where  judg- 
ment has  been  entered  against  both  partners,  by  service  of  pro- 
cess on  one  only,  upon  the  ground  of  collusion  as  to  the  partner 
served 446 

POSSESSION  OF  PERSONAL  PROPERTY.  On  an  agreement  to  sell  per- 
sonal property,  (brandies  in  bond,)  there  is  no  instrument  of  trans- 
fer, or  mercantile  document,  in  the  hands  of  a  vendee,  without 
title,  except  a  bill  of  lading,  which  possesses  the  power  of  destroy- 
ing the  right  of  stoppage,  until  perfected  by  actual  possession. .  411 
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PRINCIPAL  AND  AGENT.  When  defendant  an  agent,  liable  to  arrest, 

acting  in  a  fiduciary  capacity,  &c 131 

When  the  principal's  claim  against  the  agent  (acting  in  a  fiduciary  ca- 
pacity) in  the  nature  of  a  wrong,  is  by  a  settlement  with  the 
agent,  changed  into  a  debt 408 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION.  A  judge  be- 
fore whom  such  proceedings  are  pending  has  no  power  to  or- 
der a  commission  for  the  examination  of  witnesses  out  of  the 
state 52 

Wheu  the  earnings  of  a  judgment  debtor,  a  householder,  for  personal 
services,  within  sixty  days  next  preceding  an  order  under  sec- 
tion 297,  will  be  applied  on  the  judgment 436 

When  a  judgment  debtor  not  bound  to  answer  as  to  incumbrances  on 

his  property,  at  a  former  period 465 

Punishment  for  contempt  in  disobeying  an  order  made  out  of  court, 

should  be  administered  by  the  justice  who  granted  the  order . . .  465 

When  a  debt  due  to  the  judgment  debtor,  having  a  family,  cannot  be 

reached  on  these  proceedings 519 

PROHIBITORY  LIQUOR  LAW.  The  defendant  was  convicted  of  selling 
strong  and  spirituous  liquors  under  the  prohibitory  act  of  April, 
1855.  Conviction  reversed  because  the  law  was  subsequently 
declared  unconstitutional 78 

The  act  for  the  prevention  of  intemperance,  pauperism  and  crime, 
passed  April  9th,  1855,  abrogated  all  licenses  to  sell  liquor,  ex- 
cept as  therein  provided  ;  held,  that  this  abrogation  was  absolute 
and  was  not  affected  by  the  decision  declaring  the  act  unconsti- 
tutional. .  .268 


R 


lAILROADS.  The  legislature  may  authorize  municipal  corporations  to  sub- 
scribe to  the  stock  of  a  railroad  company,  with  the  consent  and 
approval  of  a  majority  of  the  corporators  duly  ascertained.  The 
constitutionality  of  the  act  amending  the  charter  of  the  city  of 
Rochester,  discussed 193 

A  prior  judgment  creditor  has  no  prior  lien  or  preference,  over  junior 
judgment  creditors  upon  unpaid  subscriptions  for  stock  in  a  rail- 
road company  (under  the  general  railroad  act) 339 

By  force  of  proceedings  for  appointment  of  receiver  and  a  sequestra- 
tion of  the  effects  of  a  railroad  company,  all  the  stock,  property 
and  things  in  action  are  placed  in  the  hands  of  the  court,  beyond 
the  reach  of  any  particular  creditor,  except  by  coming  in  under 
such  proceedings 339 
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RAILROADS.  A  mortgage  given  by  a  railroad  company  of  the  whole  railroad, 
and  of  all  the  real  property  of  the  corporation,  and  its  franchises, 
rights  and  interests  acquired,  and  to  be  acquired  in  futuro,  for  the 
construction  and  use  of  the  railroad,  held,  that  sucli  mortgage  gave 
a  specific  lieu  upon  the  lands  and  property  described  therein  as 
in  esse,  and  also  as  to  that  to  be  acquired  in  futuro,  as  soon  as  it 
was  acquired  or  came  L.x>  existence ;  and  it  included  a  branch 
road,  which  was  not  laid  out  or  projected,  when  the  mortgage 
was  given 631 

RECEIVER.  The  principle  upon  which  a  receiver  of  partnership  property 
is  appointed,  is  with  the  view  of  winding  up  the  concerns  of  the 
partnership,  and  dividing  the  surplus,  and  not  for  the  purpose  of 
carrying  ou  the  partnership  business.  Powers  and  duties  of  re- 
ceivers in  reference  to  partnership  property,  &c 81 

REPORT  OF  REFEREES.  When  case  upon  report  of  referees  may  be 
made  to  conform  to  the  decision  in  3  Kern.  341.  Exceptions  al- 
lowed to  be  filed  nunc  pro  tune,  after  ten  days 18 

When  a  report  of  referees  is  defective,  in  omitting  to  state  the  facts 
found,  as  required  by  section  272,  the  remedy  is,  to  apply  for  an 
order  that  the  report  be  sent  back  to  the  referees  for  correction.  416 

If  such  an  order  fails  to  effect  the  object,  upon  a  fair  trial,  the  court 

will  set  aside  the  report  on  account  of  the  defect 416 

How  proceedings  conducted,  and  appeal  taken  on  a  report  of  referees 
on  claims  against  executors  and  administrators  without  action. 
When  security  required,  &c 511 

Jurisdiction,  powers  and  duties  of  referees  on  appeal  from  decision  of 
commissioners  of  highways — on  review  of  decision  of  referees, 
court  may  award  costs,  &c 627 


)ALE.  A  defendant  whose  act  in  procuring  an  unwarranted  stay  of  proceed- 
ings, had  prevented  the  referee  from  announcing  at  the  time  ap- 
pointed for  the  sale,  the  adjourned  day,  should  not  be  allowed  to 
take  advantage  of  the  irregularity  of  the  sale  if  there  was  one. .  64 

On  a  sale  of  partnership  property  by  a  receiver,  either  of  the  parties 

may  become  a  purchaser ^1 

When  a  party  who  has  entered  into  a  contract  of  sale  of  real  estate, 
is  not  bound,  where  notice  of  Its  pendens  is  filed  against  the 
vendor  . .  33^ 
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SALE.  Where  the  vendor  is  fully  bound  by  his  contract  of  sale  and  chargea- 
ble under  the  statute,  the  vendee  is  also  bound,  though  he  has 
not  signed  any  writing  personally  or  by  an  authorized  agent. .   330 
Of  personal  property — \vhatinstrumentnecessaryto  prevent  the  right 
of  stoppage,  before  actual  delivery 411 

SENECA  NATION  OP  INDIANS.  The  tenure  of  the  Seneca  nation  of  In- 
dians to  their  reservation,  and  their  right  to  prosecute  and  main- 
tain actions  for  the  enforcement  and  protection  of  their  rights, 
appears  to  have  been  settled  by  an  act  of  the  legislature,  passed 
May  8th,  1 845,  in  effect  creating  those  Indians  into  a  corporation, 
and  authorizing  them  to  bring  actions  in  their  corporate  name . .  109 

SERVICE.  Of  motion  papers  by  mail,  may  be  read  on  the  motion,  if  there 
is  short  service,  where  a  notice  of  the  motion  has  been  personally 
served  in  time 10 

When  proceedings  by  attachment  on  service  by  publication,  are  valid, 
and  personal  service  of  the  same  subsequently  attempted  to  be 
made  on  the  defendant,  held  to  be  ineffectual 541? 

No  fee  is  provided  for  service  of  notice  of  object  of  suit,  with  the  sum- 
mons, in  a  foreclosure  case.  The  sheriff  stands  as  to  such  ser- 
vice, same  as  any  other  person.  A  reasonable  sum  may  be  al- 
lowed as  disbursements 668 

SHERIFF.  A  sheriff  who  collects  an  execution  in  coin  for  the  plaintiff,  can- 
not immediately  levy  thereon  and  apply  the  coin  to  an  execution 
in  his  hands  against  that  plaintiff 497 

The  only  law  regulating  sheriffs'  fees  in  aivil  actions,  is  contained 

in  the  Revised  Statutes 568 

No -fee  is  provided  for  service  of  a  notice  of  object  of  suit  with  the  sum- 
mons, in  a  foreclosure  case.  The  sheriff  stands  as  to  such  service, 
same  as  any  other  person.  A  reasonable  sum  may  be  allowed  as 
disbursements , 668 

STAY  OF  PROCEEDINGS.  A  defendant  whose  act  in  procuring  an  un- 
warranted stay  of  proceedings,  had  prevented  the  referee  from 
announcing,  at  the  time  appointed  for  the  sale,  the  adjourned  day, 
should  not  be  allowed  to  take  advantage  of  the  irregularity  of 
the  sale,  if  there  was  one 64 

Where  a  party  procures  an  order  to  show  cause  for  a  motion  accom- 
panied with  a  stay  of  proceedings  to  which  he  is  not  entitled,  it 
is  his  duty,  and  not  that  of  the  judge,  1o  see  that  the  order  is  not 
too  broad  for  the  case  on  which  it  is  founded 64 

A  common  law  certiorari  stays  the  proceedings  of  the  court  to  which  it 

is  addressed 348 
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SUMMONS.  "Where  the  title  of  the  actioii  is  wrong  in  the  summons,  it  can  . 

be  amended  only  on  application  to  the  court 248 

Where  defendant  moved  to  set  aside  the  summons  for  irregularity(when 
he  should  have  moved  to  set  aside  the  complaint)  and  asks  other 
and  further  relief,  he  will  be  allowed  an  order  setting  aside  the 
complaint 360 

The  service  by  publication  of  a  summons  for  the  commencement 
of  an  action  is  insufficient,  unless  the  complaint  be  filed  before 
publication,  and  the  summons  as  published  state"  the  time  and 
place  of  such  filing.  A  judgment  entered  upon  service  thus  de- 
fective, is  a  nullity 380 

When  a  summons  should  be  issued  in  the  form  given  by  subdivision  2 
of  section  129  of  the  Code,  and  contain  a  notice  of  an  application 
to  the  court 395,  454,  463,  474 

An  appearance  admits  the  regularity  of  the  summons  and  its  service, . 
by  which  the  party  is  brought  into  court,  but  it  does  not  admit 
the  identity  of  the  cause  of  action  indicated  by  the  summons,  with 
that  set  out  in  the  complaint 395 


A  ENDER.  Whether  a  tender  can  now  be  made  after  suit  brought,  except 
in  the  form  of  an  offer  to  allow  judgment,  is  very  doubtful.  It 
certainly  cannot  in  an  equity  suit.  How  made  in  a  foreclosure 
case,  &c 572 

TIME.  An  order  extending  the  time  to  answer  or  demur  to  a  complaint,  may 
be  disregarded  if  unsupported  by  a  sufficient  affidavit  of  merits. 
What  a  sufficient  affidavit  is,  stated 313 

The  time  for  bringing  an  appeal  may  be  enlarged  by  the  court  under 

section  174  of  the  Code.  (See  contra  below,  page  522) 430 

The  supreme  court  has  no  power  to  extend  the  time  in  which  a  party 

may  appeal 522 

While  the  amount  of  costs  is  kept  open,  no  notice  of  the  entry  of  judg- 
ment can  be  given  which  will  limit  the  tune  to  appeal 522 

TRIAL.  When  a  cause  is  tried  by  a  judge  without  a  jury,  it  cannot  be  re- 
ferred to  the  general  term  for  its  decision  primarily  upon  matters 
of  fact,  or  matter  of  law.  The  only  mode  of  review  is  by  appeal 

under  section  348  of  the  Co  V 67 

If  the  defendant,  after  a  cause  is  in  readiness  for  trial,  desires  to  ex- 
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pedite  its  determination,  he  must  set  it  down  for  trial  on  his  own 
notice,  and  if  the  plaintiff  does  not  choose  to  try  it,  he  may  move 
for  a  dismissal.  But  the  defendant  cannot  now  move  for  judg- 
ment as  in  case  of  nonsuit,  under  the  circumstances  which  war- 
ranted it  under  the  old  practice 359 

TRUSTEES  OF  SCHOOL  DISTRICTS.  All  three  trustees  must  meet,  be- 
fore a  majority  can  act.  The  powers,  duties  and  liabilities  of 
such  trustees  to  act,  stated 302 


ERIFICATION.  Defendant  may  serve  his  answer  without  verification,  or 
any  affidavit  why  he  omits  to  verify  it,  when  he  would  be  privi- 
leged from  testifying  as  a  witness  to  the  truth  of  the  allegations 
of  the  complaint 151 

An  answer  to  a  complaint,  hi  an  action  against  the  maker  and  two  in- 
dorsers  of  a  promissory  note,  verified  by  one  of  the  defendants 
only,  is  insufficient  in  the  verification.  Such  an  answer  cannot 
be  returned,  but  prompt  notice  should  be  given  of  its  insuffi- 
ciency   306 

Where  both  the  complaint  and  answer  are  defective  in  the  verifica- 
tion, the  answer  will  be  allowed  to  stand 311 

What  the  verification  of  a  pleading  should  set  forth,  when  not  made 

by  the  party 334 


w 


ITNESS.  When  and  how  a  party  to  an  action  may  be  examined  as  a 

witness  under  the  amended  (1857)  section  399,  of  the  Code. ...     76 
How  a  party  may  be  compelled  to  appear  and  testify  as  a  witness, 
under  section  391,  &c.,  of  the  Code.     And  pleadings  in  case  of 
refusal  to  attend.    When  not  in  contempt,  &c 451,  613 
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